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THE INDIAN LAW REPORTS 

Published in FOUn SEHIES, viz.. ' 
CALCUTTA, MADRAS, BOMBAY AND ALLAHABAD. 


T he INDIAN LAW REPORTS, published under the authority, of 
the Governor-General inCk)uncil, are printed in monthly Parts, 
which are issued, as soon as possible after the first of each month, at 
Calcutta, Madras, Bombay and Allahabad, respectively. 

The Reports comprise four Series— one for the Calcutta High 
Court, a second for the Madras High Court, a third for the Bombay 
High Court, and a fourth for the Allahabad High Court. 

The cases hoard by the Privy Council on appeal from each High 
Court are reported in the Series for that High Court. Cases heard by 
the Privy Council on appeal from Provinces in India not subject to any 
High Court arc reported in the Calcutta Series. 

The Calcutta Series is distributed by the Bengal Secretariat Book 
Dcp6t ; and the Madras, Bombay and Allahabad Series are distributed 
direct from Madras, Bombay and Allahabad, respectively. 

Persons desiring to subscribe for or purchase the Reports should 
apply to— 

the Officer in charge, Bengal Secretariat Book Depot, Calcutta or 
the Superintendent, Government Press, Madras ; or 
the Superintendent, Government Central Press, Bombay ; or 
' the Curator of Government Books, United Provinces of Agra and 
Oudb, Allahabad. 

PRICES 


The terms of subscription, and the terms on which current issues 
and back numbers are sold, are as follows: — 


Couplets Sebies — 


Without 
postage. 
Ra. A. p. 


With 
Indian 
postage. 
Rs. A, r. 


With 
Foreign 
postage. 
Ra A. p. 


Current issues, per annum ... 22 8 0 28 0 0 

Back numbers, per annum ... ... 20 0 0 22 8 0 28 0 0 

Calcutta Series — 

Current issues or b&ck iiutnbcrs, per anDnm 10 0 0 12 8 0 14 0 0 
Madras, Bombay or Aixahabad Series — 

Current issues or back numbers, per snnam 000 700 800 

Amr MoiJTHLY- P art — 

Calcutta Series ... ... 2 0 0 2 0 0 2 0 0 

JIadras, Bombay or Allahabad Senes 100 lOO 100 

AU ‘payments must be made in advance. Remittances to Calcutta should 
be addressed to the Treasurer, Bekoal Secretariat, Writers' Buildings, 
Calcutta. 
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PARTS OUT OP STOCK and DUPMOATE COPJKS. 


When u requisition ij* rwrtvni for nny set of the Itfjjarts, ond onv 
Ports nro out of stock, tlio foUoulnj; deduction from the forrgoinp rales is 
made for such Ports : — 


Calcutta Seoiei. — 

All I’orts forono jpnr 
Any one part ... 

JiIadrab, Bomoav on Altauahau Scnir**— 
AU parts for oncycor ... ... 

Any ono part ... 


Will, out With 
posingr*. InUian 

posjlftpo. 

Jl9. A. r. Rs. A. r- 
.. 7 2 0, 8 C 3 

.. 0 8 0 0 10 3 


..•14 0 4 11 3 
.. 0 G 3 0 6 0 


If any Pari ia lost in trnnait to a euhscriher, and tlic fact is reported to 
tho ofllcc of distribution uitlnn three months from the date of publication. 


a duplicate will be euppliwl at the foUouing rate : — 


■ Calcutta Sraics 

Madras, Bouoav or AmmARAU Sntics 


Without With 
postage. Indian 

poatage. 

Its. A. r. Its. A. Tr 
...080 0 10 3 
... 0 5 3 0 5 0 


reprints. 


The Complete Series for the years 1870 to 1881, 1883, IBSB, 1888, 1800, 
1892 to 1896 and 1899 to 1903 has been reprinted, and may be purchased 
at the Bengal Secretariat Book Depot, Calcutta, either wholly or in part. 
All parts required to complete the stock of the Reports for other years ar^ 
now being reprinted. Complete Reports from the beginning to date will 
therefore shortly bo available at tho Bengal Secretariat Book Dep6t. 


advertisement for the CALCUTTA SERIES. 

Advebtisejienis of law publications only are received. Rates can be 
ascertained on. application to the Bengal Secretariat Book Dep6t. 


NOTICE TO SUBSCRIBERS. 

In all communications regarding non-receipt of copiet, change of 
address, &c., subscribers are requested to quote the serial number printed on 
the wrapper containing the address; for. unless this is done, complaints 
cannot receive prompt attention. 
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rar The amounts within crotchet's are for packing and postage. 

LIST OF BOOKS AND PUBLICATIONS FOR SALE 

wmcn AhE 

LESS THAN TWO YEARS OLD. 

LEGISLATIVE DEPARTMENT 


[These publications may be obtained from the Office of the Superintendent of 
Govemroent I*rinting, India. No. 8, Hastings Street. Calcutta.] 

The Prices or toe General Acts, I.ocai. Codes. Mekchant SniPFiNa Digest 
Index to Enactments and the Dioests of Indian Law Cases, 1901 to 1907 

(SEPARATELT AND PER SET OP FIVE VOLOUES) HAVE BEEN CON8IDXRABLT REDOCED. 

The Enman Enactments in toncE in Native States were issued ft the Fobexon 
Department. 


I.— THE INDIAN STATHTE-BOOK. 
Revised Edition. 

Super -royal Svodoth lettered. 
C.-LOCAL CODES. 


THE Bengal Code, Third Edition, 1905. containing tho Regulationa and Local Acta 
in force in Bengal. Vols. I to V. RG svolume or fl30 for set of 6 Vola. 


The Bombay Code, VoL I, Third Edition 1907 
Ditto Vol. II 

Ditto Vol. Ill 

The Coorg Code, Third Edition, 1003 ... 

E. B. & Assam Code. Vol. I, Edition i»07 .. 
Ditto Vol. II. 


1 , 1906, con- 
1 Acts of the 
provinces of 


0 18a.] 

0 [8a.] 

0 [8a.] 

0 [4a.[ 

0 [10a.] 
0 [Oa.] 


The United Provinces Code, Vol. II, Fourth Edition, 1906, 

consisting of the Acts of the LieutenaDt>Govemor of the United 
Provinces of Agra and Ou^ in Council and lists of the enact- 
ments Tshich have been declared jn force in or extended to, the 
Scheduled Districts of the Province of Agra by notiBcation un- 
der the Scheduled Districts Act, 1874, with an index ...10 0 0 [lU.J 


Ditto 


ditto for both Vols, or for each Volume ... 5 0 0 * [fia] 


0 


THE INDUN LAW KErOIlTS AuVEUTISEU. 


In thf Prcfi. 

The Bomhay Code, Vol. IV. 

A Digest of Indian Law Cases. 1006, by C. E. Oroy, Barristcr-at Law. and 1007. 

by B. D. Bose, Barrlstcr-at-Lnw. 

£. B. Assam Code, Vol III. 


IL— REPRIIITS OF ACTS AND REGULATIONS OF THE GOVERHOn-OENERAL OF 
INDIA IN COUNCIL, AS MODIFIED BY SUBSEQUENT LEGISLATION. 

lU. A. r. 

Act 1 of 1846 (Legal Practitioners) as modinni up m ist October, 

1007. ... ... ... ... ... 0 2 0 (In.] 

Act XXXVII of 1850 (Public Servants Inquiries), as motlinM up 

to Ist August, 1008 ... * ... ... ...^0 11 0 [Ia.1 

Act XXX of 1852 (Naturalization of Allens), as modtfird up to 

30th April, 1008 ... ... ... ... ... 0 2 0 [la-l 

Act XX of 1853 (Legal Practitioners), aa luodincti up to ist 

September 1007 ... ... .... ... ... 0 1 0 [Ia.] 

Act XIII of 1857 (Opium), 08 modified up to Ist August. 1008 ... 0 4 3 [Ia.] 

Act XXIV' of 1859 (Madras District Police), AS modiCed up to 

IstNorembcr, 1007 ... ... ... ... 0 5 0 [2a,] 

Act XXU Of 1867 (Sarais and Paraos) as modintdupto i*t 

August, 1008 ... ... ... ... ... 0 2 0 [lA.] 

Act XXV Of 1867 (Press and Registration of Books), ss modi. 

{led up to Ist October, 1007 ... ... •«. ... 0 C 0 [la.] 

Act VII of 1870 (Court Fees), ns modiOed up to 1st October 1003 1 0 0 [la.] 

Act XXVII of 1871 (Criminal Tribes^, as modiCed up to let Sep* 

tember, 1008 ... ... ... ... 0 5 0 [la 6p.] 

Act 1 of 1872 (Evidence), as modiCed up to Ist Way, 1008. ... 1 0 0 [2o.] 

Act III Of 1872 (Special Marriages). ‘os modiBed up to ist Nov. 

ember, 1906 ... ««• >•> ... ... 0 4 6 [la.] 

Act IX of 1872 (Contract), as roodiBod up to Ist February, 1008. 1 4 0 [2a.] 

Act XI of 1876 (Presidency Banks), as modified up to Ist March 

1007 ... ’ ... — ... ... 011 0 [2a.] 

Act I of 1878 (Opium), as modified up to Ist October, 1007. 0 6 6 [la.] 

Act VI of 1878 (Treasure Trove), as modified by Act XII of 

1801, as reprinted on the 14th February, 1008 ... ... 0 2 9 [la.] 

Act XI of 1878 (Arms) as modified up to let October, 1008 ...’0 6 0 [la.] 

Act Vni of 1878 (Sea Customs), as modified up to lat June, 1008... 1 6 .3 [4a.] 

Act XVI of 1879 (Transport of Salt), aa modified up to Ist October 

1907 ... ... ... ... ... ... 0 1 0 [la.] 

* Act IV of 1884 (Explosives), as modified up to' 1st September 1908 0 6 0 [la) 

Act IV of 1899 (Indian Merchandise), as modified up to ist 

August, 1008 ... •«. ,.. ... ... 0 0 0 [la.] 

Act' VI of 1890 (Charitable Endowments), aa modified up to ut 

August, 1908 ... ... ... ... ... 0 S 6 [Is.] 

ActXnofia96(Excise), asmodifledupto labMarch, 1907 ... 0 8 0 [2a.] 

Act II of 1899(Stamps), asmodifiedupto lat March, 1907 ... 1 0 0 [2a.3 

Act XIU of 1899 (Glanders and Farcy), as modified up to Ist Feb- 

ruary 1908 ... ... ... ... ... 0 2 6 [lal 
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III.— ACTS AND regulations OF THE GOVERNOR GENERAL OF INDIA -IN 
COUNCIL AS ORIGINALLY PASSED. 

Acts (unrepealed) of the Governor-General of India in Council from 1906 up to date. 
Regulations made under the Statute 33 Viet., Cap. 3, from 1905 up to date. 

^The above may be obtained separatdy. The price is noted on each ] 


IV.— TRANSLATIONS OF ACTS AND REGULATIONS OF THE GOVERNOR-GENERAL 
OF INDIA IN COUNCIL. 

Rs. A, r. 


Act XV Of 1856 (Hindu Window’s Re-mar- 

f lo Urdu 

... 0 

0 

6 

[IM 

riage 

( In Nagri 

... 0 

0 

0 

[ia-J 

Act III of 1867 (Gambling), as modified up to 
Ist January. 1005 ... 

1 In Urdu 

... 0 

1 

0 

[Ia.I 

Act XVI Of 1873 (Village and Road, Police. ^ 
United Provinces, ... ... 

^ In Urdu 

... 0 

1 

0 

tlM 

Act IX of 1874 (European Vagrancy). 

In Urdu 

... 0 

2 

0 

[la.] 

Act XI of 1876 (Presidency Ranks), as modi- 

f In Urdu 

... 0 

3 

0 

(la. Op] 

Red up to Ist Marcli. lOUG 

( In Nagri 

.. 0 

3 

6 

[la. CpJ 

. Act XVIII of 1876 (OudhJLaws) 

lo Urdu 

... 0 

2 

0 

(!».] 

Act 1 of 1878 (Opium), as modified up to Ut 1 
October, 1907 ... ... ... 1 

^ In Urdu 

... 6 

I 

6 

[I.) 

Act VII Of 1889 ‘(Succession Certifleate) , 
(<8 modified up to 1st December 1903 

j In Urdu 

... 0 

I 

9 

[I..] 

Act XIII Of 1889 (Cantonments), as modified 
up to Ist October 1907 .. ••• 1 

J In Urdu 

... 0 

3 

0 

[la. 0p.I 

Act XII of 189(3 (Excise), as niodtfied up to 1 

^ In Urdu 

.. 0 

2 

9 

ffa] 

ist March, 1907. .. | 

[ In Nagri 

.. 0 

3 

S 

[SA-l 

Act XlII Of 1899 (Glanders and F.ircy). as I 

( In Urdu 

... 0 

0 

0 

[la.] 

modified up to 1st Febniar) 1908 . . < 

[ In Xsgn 

0 

0 

V 

[la] 

Act I Of 1906 [Indian Tariff (Arnendment)l | 

r In Urdu 
[ In Negri 

... 0 
... 0 

0 

0 

3 

3 

(I*-! 

Act III of 1906 (Coinage) ... .. j 

1 In Urdu 
. lu Nagri 

.. 0 

... 0 

0 

0 

0 

1 

(l«-l 

ll*-! 

Act in of 1907 (Provincial Insolvencyi | 

In Urdu 

In Nazri 

. 0 

0 

I 

1 

e 

6 

ff«.I 

ii».) 

Act IV of 1907 [Repealing and Amending | In Urdu 

. 0 

0 


Ila-] 

(Raton and Ccaws] (In Nacn 

0 

0 


ll«-] 

Act V of 1907 (Loeoal Authorities Loan) ... | 

Jn Urdu 

In Hindi 

. 0 

0 


il«.I 

(UI 

Act VI of 1907 (Prevention ofSeditlous ... J 

F In Urdu 

... 0 

0 



Meetings) i 

[ In Ilmdi 

0 

0 


li*-] 

Act I of IMS (Legal Pnictlllonersl ... 

0 

. 0 

0 

0 


lit] 

Act n of 190S (Tariff) 

In Urdu 

0 

0 


rui 

Act VI of 190S (Explosives Substances.) 

In Urdu 

0 

3 

0 

n»-i 

Act VII of 190S (Prevention of Excite J 

rin Urdu 

0 

0 



ment to murder m 1 

[ la Hail 

0 

0 
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V.-MISCELLANEOUS rUBLlCAriONS. 

n.«. A. r. 

Tablo showing ofTcct ol Legislation In tho Governor-Gencrars 

Council during 1900 ... ... ... ... o 3 0 Mn.1 

Ditto. ditto. during 1D07 ... 02 c iin.j 

Annual Indexes to tho Acts of tho Governor-General of India 
in Council for 1906 and 1907. 'ri»* U nolnl on llifm. 

Proceedings of the Council of tho Governor General of India 
for making Uaws and Regulations from lOOO to date. 

Super-roynl 4to. Annuo! Bubicnjiiion ... ... ... 5 0 0 (Ht.) 

Single issue including ix>slopo ... ... ... 0 4 0 

Addenda and Corrigenda List No. I of 1000 to the List of 


General Rules and Orders. 


... 0 

0 

3 


Ditto. 

ditto. 

... No. 11 of 1000 . . 

.. 0 

i 

9 

[1».! 

Ditto. 

ditto. 

... No. I of 1007. . 

.. 0 

0 

3 

(Ul 

Ditto. 

ditto. 

... No. 2 of 1007 . . 

.. 0 

1 

0 

II.) 

Ditto. 

ditto. 

... No. 1 of loos, . 

.. 0 

1 

C 

UM 


A Digest of Indian Law Cases, containing tho nich Court Itc- 

^ T> ...» from India, 1001‘03 

ndcr tho onlord of tho 
of tho Inner Totnplo, 

... 10 0 0 

Ditto. Beducod to per copy ... ... ... 7 0 0 [lOa.] 


6 0 0 

Ditto ditto reduced to per copy ... ... 3 0 0 ( 60.3 

Ditto ditto 1905 ... Edition 1907 ... 6 0 0 

Reduced to per copy ... ... ... ... 3 0 0 [Co. ] 

Ditto ditto 1900 ... Edition 1007 ... 6 0 0 

The above digests and the digest for 1907 (now in Press) 

pereetolfive ... ••• ... ... 16 0 0 

Generals Rules and Orders, made under enactments inforcein 
British India consisting of General BuIm, Proclamations ond 
Kotifications made under Statutes relating to India cod 
General Buies and Orders made under General Acts of the 
Governor-Genera! in CouncQ with an Index, In three Volumes ... 16 0 0 

'Ditto ditto reduced to 10 per sot ... ... 2 0 0 

or per Volume ... ... ... - ... ... 6 0 0 [120.] 

Title page and Contents of the Acts passed by the*Go\emor 

Graeral of India in Council in the year 1907 ... 0 1 '0 [Isl.] 
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Tlin INDIAN* LAW linrOIlTS ADVERTiann. 


rtr* Th*" ftmourift u’ithfn cntch^li tire for pncMiny ani po$tnge. 

LIST OF ROOK'S AND PURLtCATIONS FOR SALE 

Wttim AHK 

MORE THAN TWO YEARS OLD. 


LEGISLATIVE DEPAHTHENT. 

« 

Tlip*" p>Wiw»ii'»n* mir t*«o}.t«lnAl from tliA nf (tio 5?iipfln'nf<^[l»*nt of Oov>m- 
fnfnl I’rintlnp, Iriflin, No. f(, 5trr<*t, Oiloitlo.) 

Tnit rnicci or Tiir Dr'TriiAL Arr«. lyvcAt Cooka, Mr«CTCA,VT Sfitrwxo J'Dwg-ir 
AKP Knr* TYJ JrjfAtTVC.*rr^ fr*rB iirc< c(i«wi)crt4tiLr ntvactv 


I — TIIK INDIAN STATDTE-DOOIC 
Ilrri'KP nnmoy. 
Suprr^rpyjt Sm, el^tS Iflltrnl. 


A-STATUTZS. 

n». 1. 

A Collection of Statutes rclatinir to India. Volume I. con« 

tAinjng Iho StAtuloi up totfmmlol IROO. E<lition 1899 ... 6 f) 
A Collection of SLitutos rcJ.itInff to India. Volume Ji, 
rrHit&iniflS tmm IR*)! (o 1698. }><}itinn 

1900 ... ..... 8 0 

D.— GENERAL ACTS. 


r. 

0 110 %) 
f> [lOx] 


Oueriil AcU of th" Oovorfior-O^rml of fndiit in Council, Vof. I, 

from 1831 to 1807. I-Uif m 189S . . .. ..7 0 0 flOxl 

CmcMil Aclii of thfl Oovmior-G<*u«*ml of Imlin in Council, VoU 

II, from 1808 to 1870. Edition IR98 . . C i> 0 [lOa.) 

General Act* of tho Oovernnr-O*’ leraf of rndift in Council. Vol. 

III, from IR77 to IRRI. l^lillon Is9s ..BOO [Ox) 

General Art# of (ho Qovcmor-Oeneral of Indin m Council, Vol. 

1\’, from IKS2 to ISRl. Edition I89H ... ... 7 0 0 [10a) 

General Acta of (ho Govcnior-Goticml of India in Council, Vol. 

V, from lHS5 to ISQO. Edition 1898 . . .. .,5 0 0 (9a J 

General Acta of tUo Oovemor-Gonerol of India in Council, Vol. 

VI, from 1891 to lS9S. Edition ISyJ- .. *...7 0 0 [lOt) 

General AcU of the Governor-Goneral ot India tnCound), VoL 

VII, from 1899 to 1903, incliiaivo. Edition 1004 ..100 [Oi.) 

C.— LOCAL CODES. 


The AJmere Code, Third Edition, 1005, oontoining the Enact- 
ments m forco in Ajmere-Mersenra, with an Appendix con- 
sisting of a list of tlio Enactments which havo been declared 
in force in or extended to AJiuore-Merwara by notification 
under the Scheduled Diitriots Act, 1874 ; a Cjirono’ogica) 

Table andanJnler. .. .. .28 0 {7» I 
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The Baluchistan Code, Edition, lOOO, containinp Iho local 
enactments in force in British Baluchistan and the A^roncy 
territories, with Chronological Tables and an Index ... 6 0 0 [lOa.] 

The Burma Code, Edition, 1899 ... ... ... C O 0 [Oa,] 

The Central Provinces Code, Third Edition, loos, consisting 
of the Bengal Begulationa and the I<ocal Acts of tlio Governor 
General in Council in force in the Central Provinces, with an 
Appendix containing a list of the Acts which have boon 
applied to tho Scheduled Districts of the Control Provinces 
by notification under tho Scheduled Districts Act, 1874 ; and an 
Index ... ...^ ... ... ... ... 4 0 0 [6a.] 

The Madras Code, Vols. 1 and II. Edition, 1902 ... ... 15 0 0 [ft IJ 

The Punjab and North-West Code, Edition, 1003, consisting * 

of the unrepealed enactments locally in force in the Punjab 
and the North-West Frontier Province, with Appendix and 
Index... ... ... ... ... ... C.O 0 [lOs.] 

II.— REPRINTS OF ACTS AND REGULATIONS OF THE GOVERNOR 

GENERAL OF INDIA IN COUNCIL. AS' MODIFIED BY SUBSEQUENT LEGIS- 
- LATION. 

Acts X of 1841 and XI of 1850 (Registration of Ships), os 
modified up to Ist December, 1893 (with foot-notes . brought 
down to Ist December, 1901) ... ... ... 0 7 0 [la.] 

Act XX of 1847 (Copyright), os modified up to let Decern- 

her. 1903 ... ... ... ... ... ^0 6 0 [la.] 

Act XVIII Of 1850 (Judicial Ofilcers' Protection) with foot- 

notes ... ... ... ••• ' ... 0 I 9 [la.J 

Act XIX Of 1850 (Apprentices), os modified up to Ut May, 

1006 ... ... ••• “••• ... 0 3 6 [la] 

Act XXXIV of 1850 (State Prisoners), as modified up to 30th 

AprU. 1003 ... ... ... ... 0 2 6 [la.] 

Act Vlll of 1851 (Tolls on Roads and Bridges), os modified 

up to let June, 1897 ' ... ... ... 0 2 C [la.] 

ActXIlof 1855 (Legal Representatives’ Suits), as modified 

up to let Novem^r, 1904 ... ... ... ... 0 I 0 [la.] 

Act XIII of 1855 (Fatal Accidents) .aa modified up to ist Decora- 

bor, 1903 ... ... — ' ... 0 2 0 [la.] 

Act XXVUl of 1855 (Usury Laws Repeal), as modified up to let 

December, 1003 ... ... ... ... 0 1 6 [la.J 

Act XX of 1856 (Police Chaukidars). as modified up to ist 

November 1903 ... , ... ••• ... ... 0 7 0 [la.] 

Act IV’ of 1857 (Tobacco, Bombay Town), as modified up to ist 

August 1895 ... • ... - ... ... 0 3-9 [la.] 

ActXXlXofl857(LandCustoins, Bombay), as modified up to 

Ist December, 1805 ... ... ••. ... 0 4 0 [la,] 

Act in of 1858 (State Prisoners), as modified «p to ist August, 

... — — ... 0 2 0 [la.] 

Act XXXIV of 1858 [Lunacy (Supreme Courts)] as modified up 

to 50th April, 1903 ... ... ... ... 0 4 3 |la.] 

Act XXXV of 1858 [Lunacy (Dlstilct Courts)], as modified up 

to 30th April, 1005 ... ... ... ... 0 2 3 [la.] 

Act XXXVI of 1858 (Lunatic Asylums), m modified up to SIst 

>Iny, 1902 ... ... ... ... ’... 0 6 0 [la.] 
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Act I of 1859 (Merchant Shipping), fta modified up to 30th June, 

1005 ... ... ... - ... ... ... 0 13 0 [2a.] 

Act XI of 1859 (Bengal Land Revenue Sales), aa modified up to 

let August, 1000 ... ... ... ... ... 0 4 0 [la.] 

Act XIII Of 1859 (Workman’s Breach of Contract), ea affected 

by Act XVI of lfl74 ... ... ... ... 0 1 6 [la.) 

Act IX of 1860 [Employers and Workmen (Disputes)], as 

modified up to Ist December, 1004 ... ... ... 0 1 6 [la] 

ActXXIof 1860 (Societies Registration), 03 modified up to let 

December, 1004 ... ... ... ... ... 0 2 0 [la.] 

Act XLV of 1860 (Indian Penal CodeX ** modified up to let 

April, 1003, with an Index ... ... ... ... 2 8 0 (6a.] 

Act V of 1861 (Police), as modified up to 7th March, 1003 ... 0 7 6 [la. Op.] 

Act XVI Of 1861 (Stage-carriages), aa modified up to istrebm- 

arj’, 189S ... ... ... — ... 0 ‘3 6 [la] 

Act XXIII-of 1863 (Claims to Waste-lands), ns modified up to 

let December, 1896 ... ... ... ,,. 0 4 9 [la.] 

Act III of 1864 (Foreigners), ea modified up to let September, 

1900 . . ... ... ... ... ... 0 3 0 [la.] 

Act VI of ISG^ (Whipping), oa modified up to lat August, 

1905 . . ... ... ... ... ... 0 3 6 [la.] 

Act XVII of 1864 (Official Trustees), as modified up to Ist July, 

1800 ... ... ... ... ... ... 0 6 6 [la.] 

Act III of 1865 (Carriers), as modified up to 3Ut May, 1003 ... 0 3 0 [la.] 

ActX Of 1865 (Succession), asmodtfied up to Ut July, 1800 ... 1 8 0 [2a.] 

Act III of 1S67 (Qambling), as modified up to Ist January. 1005... 0 4 0 [la.] 

AetVofl869 (Indian Articles of War), esmodified up to ist 

December, 1004 . . ... ... ... ... 1 2 0 [3a.] 

Act XX of 1869 (Volunteers), as modifi^ up to 1st May, 

1800 ... ... ... ... ... ... 0 4 0 [la.] 

Act I of 1871 (Cattle Trespass), as modified up to let May, 1006 0 6 0 [la.] 

Act IV of 1872 (Punjab Laws), os modified up to Ist November, 

1004 ... ... ... ... ... ... 0 7 0 [la.] 

Act XV of 1872 (Christian Marriage), as modified up to let 

December, 1904 ... ... ... ... ... 0 1(D 0 [2a.] 

Act V of 1873 (Government Savings Bank), as modified up to 

Ist April, 1903 ... ... ... ... .0 3 6 [la.] 

Act X of 1873 (Oaths), as modified up to let February, 1003 ... 0 3 0 [la.] 

Act II of 1874 (Administrator General) as modified up to ist 
July, 1890; with a list of Native States incl ded within 
the Presidencies of Bengal, Madras and J^mbay, respec- 
tively, for the purposes of the Act ... ... ... 0 11 0 I2a ] 

Act IX Of 1874 (European Vagrancy), as modified up to ist 

December, 1901 ... ... ... ... ... 0 6 6 [la.] 

Act XIV of 1874 (Scheduled Districts), os modified up to 

let October, 1895 ... ... ... ..0 6 0 [la.] 

Act XV of 1874 (Laws Local Extent), as modified up to 1st 

October, 1895 ... ... ... ... ... 0 7 0 [la.] 

Act IX of 1875 (Indian Majority), as modified up to ist 

May, 1900 ... ... ... ... ... 0 2 0 I'*-! 

Act of 1877 (Specific Relief), as modified iipto 1st Pebniary loot 0 II 0 [la. Op ] 
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Act in of 1877 (Registration), «« «p to l»t Auc*!** 

... .. ... ... ... ... n II 0 t3».l 

Act VII of 1878 (Forests). «* iowHOmI iip lo tfi 

1003 ... ... ... ... ... ... 0 If) 0 t^A.) 

Act xvn of 1878 (Ferries), mwlllVtl mj» i«t .itmA. 

1002 ... ... ... ... ... ... 0 r. 0 lUop.) 

Act XVII of I87D (Dokkhnn Agrlciiltnrlsts* Relief)* modi* 

fipd up to I»it Mnwli, 180.*, ... ... ... ... 0 It) 0 ( 2 ( 1 .) 

' Act XVIII of I87D (Legal Pmclltlonci'S), m up to 

Ist Jfnj-, isoa ... ... ... ... ... 0 7 0 n*-] 

Act VII of 1880 (MorclJant Shipping), m notllfM up to ISih 

October, 1601 ... v.. ... ... ... 0 in 0 (•.».) 

Act V of 1881 (Probnte .nntl Admlnlslrntlon), r* moilifiMl up to 

Ist^uly, 1800 ... ... ... ... ... 0 IS 0 (Sa.) 

Act XV of 1881 (Factories), m up to int 

bcr. 100-1 ... ... ^ ... ... ... 0 f. B (InfipJ. 

Act XXVI of 1881 (Negotiable Instruments), m motUtWl 

up to IstAu^aist, 1607 ... ... ... ... 0 10 0 (la.) 

Act XVin of 1881 (Central Provinces Land-revenue), «» 

modided up to let Mnrr)i, lOOS ... ... ...ISO {3a.) 

Act 11 of 1382 (Trusts). M mo«lifie<) up to l^t Jun« 1003 ... 0 10 0 (Ia.) 
Act IV of 1882 (Transfer of Property), m motlifi'yi up to 

Hb Docember, 1003 ... ... ... ... 0 IS 0 {3«.) 

Act V of 1882 (Indian Easements), iw nme-ntlrd by the R©. 

pealing and Amending Act. ISOl (Xllof 1801) ... ... 0 8 0 [la.] 

Act VI of 1882. (Companies), aa modidod up to Ist Augiut 

1000 ... ... ... ... ... ... I 10 0 (3a.J 

Act XII Of 18S2 (Salt), tw medificKr**nip to Ut Dccombor 

1890 ... ... ... ... ... ... 0 0 0 (la.) 

Act XIV of 1882 (Code of Civil Procedure), « roodified up 

to let Decomber. 1899 ... ' ... ... ... 3 0 0 |Ca.] 

Act XV of 1882 (Presidency Small Cause Court), m 

modified up to let Juno, 1900 ... ... ... 0 10 0 {2a.] 

Act V of 1883 (Indian Merchant Shipping), aa modified up 

to 1st December. 1004 ... ... ... ... 0 6 0 [la.] 

Act VIII of 1883 (Little "00005 and Preparls Island) ns 

modified up to let October, 1003 ... ... ... 0 1 3 [In.] 

Act XIX of 1893 (Land Improvement Loans), as modified 

up to let . September, 1900 ... ... ... 0 3 6 [la,] 

Act XXI of 1883 (Emigration) as modiGod up to Ut De- 
cember, 1003 >•« ... 0 II 0 {3a.] 

Act VI Of 1884 (Inland Steam-vessels), os modified up to ist 

July, 1891 ... i.. ... ... ... 0 0 0 [2a.] 

Act Vn Of 1884 (Steam-ships), as modified up to Ut 'Jidy, 

1890 ... ... ... ... ... ”... 0 6 0 [la.] 

Act XII oi 1884 (Agriculturists Loans), m modified up to 

1st February, 1903 ... .. ... ... ... 0 2 0 [la.)^ 

Act XVIII of 1884 (Punjab Courts), ea modified up to Ut 

December, 1809 ... . ... ... 0 7 0 [la.] 

Act Xin of 1885 (Indian Telegraph), »« modified up to Ut 

Mfttoh, 1905 ... ... ... ... 0 6 0 [la.] 

Act 11 of 1886 (Income-tax), as modified up to Ut April 

1903 ... ... ... ... .. ... 0 8 0 [la.Cp.1 
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Act VI of 886 (Births, Deaths and Marriages Registra- 
tion), modified up to iBt Juno, 1891 ... ... 0 6 

Act XI Of 1886 (Tramways), as modified up to Ist December 

1003 ... ... ... — ... ... 0 9 

Act XIII Of 1886 (Securities), aa amended by Act XII of 1891 0 2 
Act VII of 1887 (Suits* Valuation), os modified up to Ist October 

1904 ... ... ... ... ... ... 0 1 

Act IX of 1887 (Provincial Small Cause Courts), as modified . 

op to let December, 1900 ... ... ... ... 0 6 

Act XIV Of 1887 (Indian Marine), as modified up to 16th Fobm- 

ary, 1899 ... ... ... ... ... 0 8 

Act V oflS88 (Inventions and Designs), as modified up to lat 

July, 1003 ... ... ... ... ..0 9 

Act I of 1889 (Metal Tokens), as modified up to Ist Apnl, 

1004 ... ... ... — ... •‘‘.0 1 

Act Vn of 1889 (Succession Certifleates), os modified up to 

1st December, 1903 ... ... ... ... 0 6 

Act X of 1889 (Ports), m modified up to let April, 1901 ... 0 ll 

Act Xlll of 1889 (Cantonments), as modified up to let March 

1895 ... ... ... - ... ..0 7 

Act xV of 1889 (Offlcial Secrets), as modified up to Ist April 

1004 ... ... ... ... ... ... 9 3 

Act IX of 1890 (Railways), AS modified up to Ist June 1905 

vitlian Index ... ... ... ... ... 1 3 

Act X of 890 (Press and Registration of Books), as modified 

up to Ist December, 1903 ... • ... ... ..02 

Act XII Of 1891 (Repealing and Amending Act), ehewjDg 

the Schedules as modified up to 3 1st May 1903 ... 0 12 

Act XIV of 1891 (Oudh Courts), «s amended by the Oudh 

Courts Act (1891) Amendment Act, 1897 -■ ..0 1 

Act I of 1891 (Land Acquisition), with footnotra ... 9 7 

Act VIII of 1894 (Taril^i m modified up to let February, 

1900 ... ... . . . . ... ... 0 0 

Act IX of 1894 (Prisons), os amended by the Burma Laws Act. 

1898 ... ... ... ... ... ..0 7 

Act IX Of 1897 (Provident Funds), as modified up to let Apnl, 

1903 ... ... ... ... ... ..0 1 

Act V of 1898 (Code of Criminal Procedure), »» modified up 

to 1st April, 1903 . . ... . . ... 3 ^0 

Act VIII of 1899 (Petroleum), as modified up to Ist December 

1904 ... ... ... ... ... ..0 7 

Act XIX of 1899 [Currency Conversion (Army)], as amended 

by Act VII of 1900 ... ... ... •• 0 I 

Act III of 1900 (Prisoners), as modified up to Ist March 1905 ... 0 C 
Act XV of 1903 (Extradition), as modifiod up to Ist Decem- 
ber, 1904 ... ... ... ... ... 0 a 

Regulation III of 1872 (Sonthal Parganas Settlement), as 

modified up to l^t October, 1899 ... ... — 9 C 

Regulation V of 1873 [Bengal (Eastern) Frontier], as modified 

up to 1st July 1903 ... ... ... ... 0 1 

Regulation ill of 1876 (Andaman and Nicobar Islands), as 

modified up to lit February, 1897 ... •• ••• ® ® 


0 [la.I 

0 [2a.} 

9 [la.? 

9 [la.] 

0 [la.l 

0 [la.] 

0 [2a.J 

9 [U.7 

6 [la.! 

0 I2a.I 

0 [la.] 

0 [la.] 

0 [2a.] 

3 [U] 

0 [lB.6p.} 

3 [la.] 

0 [la.] 

0 I2a.} 

G tlA Cp.] 

0 [la.] 

0 [8a.] 

0 [la.] 

0 [la.] 

C [la.] 

e [la.] 

8 [la.] “ 

9 [iK] 

6 lla.J 
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Rs. 

A. 

p. 


Regulation I of 1886 (Assam Land and Revenue), as modified 
up to Ist June, 1894 

0 

13 

0 

[2a.] 

Regulation VI of 1835 Ajmer Rural Boards), aa modified up 
to 1st February, 1895 ... - •.< 

0 

6 

6 

[la.l 

Regulation-XIV of 1887 (Upper Buwna Villages), aa modified 
up to 1st April, 1891 

0 

5 

0 

[la.] 

Regulation V 'of 1893 (Sontha! Parganas Justice), ns modi, 
fled up to 1st October, 1899 ... ... 

0 

4 

0 

[la.] 

Regulation I of 1895 (Kachin Hill Tribes), ns modified up to 
Ist April, 1902 ... .. 

0 

6 

0 

[Ift-l 

III.— ACTS AND REGULATIONS OF THE GOVERNOR-GENERAL 
IN COUNCIL AS ORIGINALLY PASSED. 

OF INDIA 


Acts (unrepealed) of . the GovernoivGeneral of India in Council from 1851 to 

1903. 

Regulations made under the Statute S3 Viet., Cap. 3, from No. II of 1S7.5 to 

1908. 8vo, Stitch^. 

LThe above may be obtained aeparately. The price is noted on each.] 

V.— TRANSLATION OF ACTS AND REGULATIONS OF THE GOVERNOR-GENERAL 
OF INDIA IN COUNCIL. 

Acts X of 1841 and XI of 1 50 (Rgistration of 
Ships), as modified up to lat December, 1899, 
with foot.notes brought down to let Etocem. 
berlOOl ... ... ... ...-In Urdu 

Act XX of 1847 (Copyright), as modified up to Jin Urdu 
Ist May, 1890 ... ... ' ...\InNogri 

Act XVIII of 1850 (Judicial Officers’ Protec- (In Urdu 
tion) with foot-notes ... ... ...‘(InNagri 

Act XXXIV of 1850 (State Prisoners), b> mo- fin Urdu 
dified up to 30th Apnl, 1903 ... ...(InNagri 

Act XXX of 1852 (Naturalization), as modified Jin Urdu 
up to 1st December, 1902 ... ' ...(InNogri 

Act XII of 1855 (Legal Representatives’ Jin Urdu 

suits) 03 modified up to let November, 1904 InNegri 
AetXIIIof 1855 (Fatal Accident), os modified fin Urdu 
up to let December, 1903 ... ... (InNagri 

Act XX of 1856, 08 modified up to lat November, JTn Urdu 
1903 ... ... ... ... IlnNogri 

Act XXXIV Of 1858 [Lunacy{SupremeCourts)] Jin Urdu 
ns modified up to 30th April, 1903 — \In Nagri 

Act XXXV Of 1858 [Lunacy District Courts}], Jin Urdu 
as modified up to 30th April, 1903 ... \ln Nagri 

Act XXXVI of 1858 (Lunatic Asylums), as mo- 
dified up to 31st May, 1902 ... ... In Urdu 

AetXIIIof 1859 (Workman’s Breach of Con- Jin Urdu 
tract), as affected by Act XVI of 1874 ... \In Nagri 

Act IX of 1860 (Employers and Workmen (Dls- j In Urdu 
putes)] as modified up to let December, 1004 \In Nagri 


...0 2 6 [la.] 



... 0 0 6 [la.] 

... 0 0 0 [la.] 
... 0 0 6 [la.] 

'... 0 0*6 [la] 

... 0 0 0 [la.] 

... 0 0 6 [la.] 

... 0 0 3 [la.] 

... 0 0 3 [la.] 

... '0 0 6 [la.] 

... 0 0 6 [la] 

... 0 2 0 [la.] 

...0 2 6 [la.] 

... 0 1 0 rio.] 

... 0 1 0 [la.] 

... 0 1 0 [la.] 

.... 0 1 0 [la] 

...016 [la] 
... 0 0 3 [la.] 

... 0 0 3 ria.] 

... 0 0 3 [la.] 

... 0 0 3 [la-I 
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Act XLV of 1860 (Penal Cod6)> as modlHod up to fin Urdu 
1st April, 1903 ... ... ... \InNagri 

Act V of 1861 (Police), as modi6ed up to 7th fin Urdu 
March, 1003 ... , ... ... \InNagri 

Act XVI of 1861 (Stage-Carriages), as modi- fin Urdu 
fiwi up to Ist February, 1898 ... ... fin NagrT 

Act III of 1864 (Foreigners), ns modified up to (In Urdu 
Ist September, 1006... ... ... \InNagri 

Act VI of 1864 (Whipping), as modified up to fin Urdu 
Ist April, 1900 ' ... ... ... "llnNagri 

Act III of 1865 (Carriers), as modified up to fin Urdu 

SlstMay, 1903 ^ .. ... ... \lnNagri 

Act III of 1867 (Gambling), aa modified up to 

iBt December, 1896 ... ... ... InNagri 


Act V of 1869 (Indian Articles of War), as mo- 
dified up to Ist January, 1896 In English, 
Urdu and Nagri . . 


Bound 

Unbound 


Act VII of 1870 (Court-fees), as modified up to 

lat December, 1896 . .In Urdu 


Ditto ditto as modified up to 

1st October, 1899 ... . . ... InNagri 

Act I of 1871 (Cattle-trespass) as modified np fin Urdu 
to let December ... ... ... \InNagri 


Act XXIII or 1871 (Pensions) IiShm. 


Act I of 1S72 (Evidence), as modified up to Ist fin Urdu 
Slay, 1908 ... ... ... ... ilnNopri 

Act IV of 1872 (Punjab Laws), as modified up to 

Ist November, i904 .... ... .. In Urdu 


Act IX of 1872 (Contract), as modified up to (In Urdu 
1st September, 1899 ... .. ...llnNagri 

Act XV of 1872 (Christian Marriage), as modi- (In Urdu 
fied up to Ist April, 1891 ... .. (InNagri 

Act V of 1873 (Government Savings Bank), (In Urdu 
as modified up to let April, 1903 . .. (InNagri 

Act VIII of 1873 (Northern India Canal and fin Urdu 
Drainage), as modified up to Ifith July, 1899 \InNogri 
Act X of 1873 (Oaths), os modified up to Ist Feb- f In Urdu 
riiarj', 1903 .. ... ... (InNegn 

Act IX of 1875 (Majority), as modified up to 1st fin Urdu 
May, 1900.. .. . .. (InNagri 

Act of 1877 (Specific Belief), as modified up to fin Urdu 
ist February, 1904 ... .. ... (loNagn 

Act III of 1877 (Registration), as modified up flnUnlu 
to Ist Dceemlicr, 1890 . ... ... llnNagri 

Act I of 1878 (Opium), as modified up to let De- 

eember, 1890 .. ... ... In Nagn 

Act VII of 1878 (Forests), as modified up to lat (In Urdu 
December, 1903 ... ... ...llnNagri 

Act XI of 1878 (Arms), as modified up to Ist Slav, (In Urdu 
1904 ... ... ... ,. llnNagri 

Act XVI of 1878 (Northern India Ferries), a# (In Urdu 
in.Klitirtl up to Ut June, 1902 . . (InNagn 


Hs. A. r. 

...16 0 [6n.J 
...16 0 ,[6a.] 


0 2 9 [la.] 
0 2 9 [la.] 
0 1 3 [la.] 
0 1 3 [la.] 
0 1 0 [la.] 
0 1 0 [la.] 

0 1 6 [laj 
0 1 6 [la]. 

0 0 9 [la.] 
0 0 9 [la] 


...0 2 0 [la.] 

...3 0 0 [5a.] 
...2 8 0 [6a.] 


0 8 3 [2a. 6p.J 

0 8 9 [Ja.] 

0 10 [la.] 

0 1 9 [la.] 

0 0 9 [la.] 

0 0 0 [la] 

0 8 0 [ 28 .) 

0 8 0 [2a] 

0 2 C [la Op.) 
0 9 0 [3a] 

0 9 C [3a] 

0 4 0 r2aj 
0 4 0 [2aJ 
0 0 9 [la.] 

0 0 9 [la] 

0 3 3 [la] 

0 3 3 [la] 

0 0 9 [la] 

0 1 0 [la.] 

0 0 3 [la] 

0 0 3 [la] 

0 4 6 [laflpi 
0 4 3 [laCp.] 

0 4 3 [2#.] 

0 4 C [2a] 


...0 4 0 [laCp.] 
.0 3 9 [U. Cp.) 
0 2 0 [la 
0 2 0 [la 
..0 2 0 [la] 

. 0 2 0 [laJ 
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IS 


Act xvin of 187S (Legal PraeUtlonera;, mflntlriu 
modified up to Ist ilay 1896 \In Jfagri 

Act XV of 1881 (Factories), modified up to flnUtdn 
lBtAprm891. ... ... ... XlnKagri 

Act XVIII of 1881 (Central Provinces Land ftr,T 7 ri 
Revenue), aamodiliod up to let Novombor.J r 
1808 ... ... ... 

Act IV of 1882 (Transfer of Property),*® modi-/In lTrdi\ 
fied up to 1st March, 1900 ... ... ylnNagii 

Act VI of 1882 (Companies), as modified up to (In Urdu 
Ist August, 19QG ... ... ... \ItiNagrj 

Act XIV Of 1882 (Code of ClvlifProeedwre), aa 

modified up to let December, 1899 ... In Urdu 

Act XIX of 1883 (Land Improvement Loans), pn Urdu 

ca modified up to Ist September, 1900 ... \In Nagri 

Act XXI of 1883 Emigration), aa modi/ied op fin Urdu 
to lat December, 1902 ... \Ir>Nagri 

Act IV Of 1884“ (Explosives), os modified up to /In Urdu 
lat May, 1800 ... ... ... (In Nagri 

Act VI of 1884 (Inland Steam-vessels), bb / in Urdu 
“ niodiOed up to 1st July, 1891 ... ... \In Nogri 

Act Xn Of 1884 (Agriculturists Loans), aafloUrdo 

TUodlfird itp to lat September, 1906 ... jInNagn 

ActXVUIof t884(Pun1ab Courts), ns modi- 
fied up to 1st Decemoor 1809 ... ... In Urdu 

*'Act' tl of 1885 (Negotiable Instruments 

Amendment), •• ... ... in Urdu 

Act in of?18SS (Transfer of Property Amend- 
ment ... • In Urdu 

Act X of 10S5 (Oudh Estates Amendment), . In Urdu 
Act Xlll DfJSSS (Telegraphs), *a rowbfied up 

to J»t Mdrcli, lOOO... ... .. In Urdu 

Act XXI Of 1885 (Madras Civil Courts Am- 
endment), — ••• In Urdu 

Act n Of (880 (Income tax), «« mwhfiod up to /In Urdu 

l8l April, 1903 ... ... ... (InNftgri 

Act IV of 1886 (.Amending Section 26&of Con- 
tract Act), • - — ... In Urdu 

Act VI Of 18S6 (Births, Deaths and Marriage 

Registration) ... — ... lnU«lu 

Act Vll of 1S86 (Registration Amendments) In Urdu 
Act X of 1886 (Criminal Law Amendment), tnUnJu 

Act XI of 188S (Tramway), BA jnCKlirwyl up fo(InUrdu 
3Jit Doc#ml»cr, 1000 ... ... iln>ra^r( 

Act xni of 1880 (Securities), IW «n«n,dcd Ly I In Urdu 
and Amcsubng Act, 1891 ... (InNasri 

Act VI Of ifiS? (Companies Amendmcni), .. inUniu 
Act VU of t8s7 (Suits* Valuation), ... In UnJu 

Act IX ol 1887 (Provincial Small Cause r. 

Courts), »» modified i*p to l*t Dwember, J 
' ... ... ... ... 

Art X Of J5S7 (Native Passenger Ships). ... fnlnfu 


Ea. A. r. 

... 0 2 6 fla.] 

... 0 2 0 lla-l 

... 0 I 6 [la,} 

... 0 1 6 {la.} 


... 0 
... 0 


9 0 [lft.6p.-} 
9^ 0 [ia. 8p.} 


... 0 6 9 {2a,] 

... 0 6 9 {2ft.} 

... 0 13 9 I3n.l 

... 0 U 0 [3«.i 


0 1 0 [la.] 

0 1 0 [1ft.] 


...0 4 0 fJft. 6p.J 
• ..0 4 6 {lo. 6p.} 



... 0 3 6 fla. Op.] 
..>03 It {In,. Cp.) 
...0 0 6 [la,] 
...0 0 6 {In.} 


... 0 S 6 {!«.] 

...0 0 0 {la.} 


0 0 3 {!&,} 

0 0 .1 {Ift.} 


...9 10 [iB.] 

...0 0 3 (la,] 
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to crotw-oxomino them and to cxamiiio defence intnessft?;— Z/rW, 
that tho Magtttrato wjwi juAtlflcd under b. 317 in committing tho 

CftBO ■ ■ ■ ..•».» - .... 

tho 
Dun 
Emj. ■■■ 

Bad\, i, jj. XV. ...u ivm. &<!• ’ 

Sa(jalSambaSaiao,l f .'1 C * • * I ^ 

IVhothor tho High C . • * . • ' 

iion. has power to , i 

Oripnol Criminal Jurisdiction. 

Pjukindra Natk Mitra o. EapEiion* (lUOd) I, L. R. 36 Calc . 


CoairiiAUtT — Afa/jwtrate — Complaint to Magntratt »n cAorge of tUt oaiar 

/^e/crenc« of complaint to another Magutrate for injKiry and 

• .■ 0/ fAe complainanl 

'Juduialproceeding»'*-^riminal 

,< . I ' ' • 4{mianil 4. 476, Wiioroacom* 


the Junior Deputy Magistrate woe a “ iudjciol proooeoing wuii- 
in B 4 Irrt), and that he had jurisdiction under b. 476 ot tho Crimino] 
procediiro Code to direct the prosecution of the complainaut for an 
ofienoa under s. dll of the Penal Code committed before him. 


lUKOHi!. OOJHI V. BAJI Kisbon M»kdbi. (1008) I. L. R. 36 Oalo. 
UqubT or WiBDS Act (Bekoai, Aot IX or laia) : See TBKsrAae , 

Comix oj’Wabds, rownns or : SeeTneepiS') .... 

Omsunai. PiiOOEDUni: Code (Act V or 1898) m. 4 (m), 476: See^ Con 

PLAINT 

CjumWAI. Pbooedobe Code (Act V or 1808) ee. 208. 216, 347 : See 

COMMlTilENX . • • 

CBtMWAD PaOOEDBBE CoDE (ACT V Op 1808) ». 200 i Se, StWMABV X«IAD 
CEieiCTAD Pneernmne Code (Act V dr 1898) ,a. 423 (1) d, 430. 517. 

522: See Revision • * 

Dbtbaisx: 

DISIBESS Wabbant : See Smeuaby 

Divoboe: 

VOSIIIOS or : Se. 
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Gifts : See Hindu Law 76 

Hindu Law — IPtW, construction of — Direction as to management of pro- 
perly — Gifts — Express gift, or no words of gift — Portifion — IFitfoio’s 
right to share on partition. An oxpresA gift by will of property 
by a testator to his sons will dcfoat the right of n widow to a share 
on partition. Debendra Cooniar Hoy CAoi^hry v. Drofendra Coomar 
Roy Chotcdhry, I. L R. 17 Calc. 886, referred to. Where however 
n will contains no words of gift to the sons, but merely operates to 
postpone a partition of tho property to a particular date with 
directions as to managoment in tho moantimo, tho property vests 
in tho widow as executrix for that purposo, and tho sons tako the 
property as on an intestacy and not by any bequest. Kishori 
Mohun Qhose v. il/oni AfoAun Qhose, I. L. R. 12 Calc. 105, 5or£>iaA 
Dossee v. RAoo&un A/oA«n Neoghy, I. L. R. 1 5 Calc. 292, referred to. 

Where a iridow is entitled to a share on partition, her right is not 
affected by the fact that sho had already inlicntcd a share from ono 
of her sons. Jugomofian Haidar v. Sarodamoyee Dossee,X, L. R. 3 
Calc. 149, referred to. Tho eharo, which a widow takes ns heiress 
of her eon, is not stridhan property. Jodoonalh Dey Sircar v. 


Brojonath Dey Sircar, 12 B L R. 385, roforred to. 

PooBENDRA Nath Sen V. Hemanoini Dasi (IOOS) I. L. R 30 Crtic. 75 

Imio%’BAiiLB rnorEBTY : See Trespass 28 

Infant uENEriciAiiY ; See Trespass 23 

Injunction : See Trespass 28 

Interest j See Receiver .... ... 62 

JrCUM CULTIVATION! See REOUI-tTlO.S III OF 1891 .... I 

Judicial pboceedinos : See Complaint 72 

Jurisdiction t See CoimrrsrENT ....... 48 

Jurisdiction s »Se« SIaoistrate ....... 72 

Jurisdiction: JIahomedan Law . . . . , .21 

JcnisDicTiON : See Summary trial 07 

Jurisdiction: See Trespass 23 


JURiSDicrroN — Landlord and tenant — Suit for land — Suit by lessee for rents 
and profits during absence— Lessor in possession— ‘Letters Patent, 
1865, el. 12. A, a Iomoo of rertnin prcmisos outiudo tho juris<hc* 
tion of tho Court, having vacated tho promMOD on account of 
being sentenced to a term of iropruontnont, on his release brought 
a suit against tho lessor, who had in the meantime taken over 
poeaession, claiming tho rents and profits aruung therefrom 
pending tho tcmnnatian of the ieaso, and further claiming that 
the lessor during his absence beramo trustee for Iiim. At tho 
hearing tho lessor contended thero was no causo of action ai 
tlus was a suit for land. Held, tiuit, inasmuch as the Inswi 
iras socking to obtain possi’aMon of tho premls-w by claiming tlio 
rents and profits from the lessor, ho sought to do something. 



Iv 


INDEX. 


EdrAIIIM ISMAIt IflllOL t*. PnOVAS CltANDRR JIlTTHr;* (1008) I. L. R. 


30 Cnlc. 59 

Lakdlord akd Tr.KAirr : Stt 3«uwt»icno?* • 60 

Lease : See llncEtVEn ......... 62 


Lessor IK rossEssiox ; iSec Joriswctiok . . . . . 

Letters Patekt, 1803, cl. 12: 5e« Jurisdictiok . . . . 

IIaoistrate ; See CostrLAiNT ........ 

Ik THE MATTER OF WooZATUKKBSSA lliiiKK (lOOS) I. L. R. 30 Calc. 

JIahomedak Law — W ol:! properly — Juriedtclion. Under Mn)iome<lan 
Low, tho High Court luia jurif>dictioii to nutljoriso denlinp* «ith 
trak/ property. Shnma Oium Jloy v. Abdul Kalecr, 3 C. W. N. 
168, followed. 


60 

60 

72 

21 


IIahomedak Law — Dieorcc — Marriage contract aiipulating tcife's option 
to divorce hereelf on huahand marrying again, uhtn to be exereiaed. 
'When a power is given to n wife by tho marringo contract to di- 
vorce horself on her ’ ' ♦ 

mnrrj’ again , she is n 

first moment sho heo , , 


2G0) and Nuruddm v. Afuasummat Chtnuri, 3 C. L. J. 49, followed. 


HamidooUa v. fat-unnwa, I. L. R. 8 Calc. 327, applied. 

Avatukkessa Beebes v. ILaram Ali* (1908) 1. L. R. 36 Calc. . 23 

Maladjonistratiok : See Trespass . ‘ . . ‘ . . .28 
Marriage Coktract : »?ce JIaromedak Law .... 23 

Okus of proof : See Jhttm Coetivation ...... 1 

Orioikai, Cbimikai. JtmisDicTioN : See Commitment ■ . . .48 

Partition • See Hindu Law ........ 76 

Possession s See Trespass ........ 28 

Pbaotioe: See Beceivep. . • • • ... . .62 

Proprietor ; See Trespass 28 


Receiver Leaae — Summary jurtadieiion — Itemedy — Interest — Recei- 

vers’ accounts — Practice. tVhere a loaso had been already grant- 
ed by a Receiver octing under an order of Court, and possession 
otthe property had boon given to the lessee, and subsequently cer- 
iain pities applied to the Court for a declaration thafthe lease 
was invalid, and for certain other reliefs against tho^Receiver 
and tho lessee. Held, that no summary order could be'*pa3Bed to' 
set aside the lease Ihe proper remedy would]be by suit against 
. . ’ . I .Ileged that the 

. ■ * Hoy V. Doorga 

■ , “• ' ^ Held further, ■ 

■ . . ' * -de against the 

lessee for interest on arrears of rent, nor could any 'order be 
'passed against the Receiver in respect of the same, as this was 
a matter touching the Receiver’s accounts. 

Krista Chandra Chose v. ISbista Sahha Ghose (1908) I. L. R. 36 


INDEX. 


Receivers Accounts: Sec R ecei\'er . . . . 52 

Haider Kuan r. Secretary of State fob India in Council (I90S) 

I. L. R. 30 Calc. ... . . . . I 

Regulation III of 2S91 — Jlium cultiralhn ui Sylhet — Uejulation 
extinguiahxn-] proprittary rtghts and givinj compensation — Onwa 
of proof as to apphcabihty of Jtcjulation — Question of fact, concurrent 
decisions of Courts tn India on — Proof of reason for taking profits 
of ]hum lands into account m estimatiiig tncoine of settled estate — 

Long possession and enjoyment as proof of title. Regulation III of 
1891 (issued under Statute 33 Vict. C. 3) recited in the preamble 
tliat “ the officers, wjio efTeeloJ the permanent settloiiient of 
certain estates m Sylhet, uicludcd for the purposes of osse'^isntcnt, 
among the assets of those estates under the designation of jhum, 
the income then derived by the proprietors of those est.nt-s from 
shiftmg cultivation carried on bj' them or their dependants bojond 
the limits of thoso estates; that tho ciiUivation shifted from year 
to year over immense and altogether imdcfined areas, and tho 
tracts of land, over whico they o’ctcndoJ, were not specified at tho 
time of tho settlement and in conscqucnca of this rights of 
various, and m some cases vague, descriptions are 
from time to timo asserted by the said propnotori over such areas . 
that it 18 thus impossible for any person to obtain a safe and clear , 
title to land in those areas, and tho o-vtonsion of cultiMition is m 
consequence impeded, and that it is expedient that the rights, if 
any, corresponding to the said ass<'t8 sliould bo commuted ” 
Section 2 enacted that all such rights should bo doemed to liavo boon 
extinguished ; and by s. 3 it was declared that all proprietors of 
such estates should bo entitled to compensation. Tho Qovcm* 
mont extended the above Regulation to certain areas under jhum 
cultivation belonging to tho appellants, uho and their predecoAtors 
in title hod held thorn smeo 1637 In a suit brought against tho 
Secretary of State for India ui Council by tho oppellante, tlmy 


that as tho Government were claiimng to apply to landi, which 
liad undoubtedly been long m tho enjoymont oi tha proJecossors 
in title of tho appellants, a Regulation, which .would have tho 
ofloct of confiscating propriet.iry rights and giving compensation 
m exchange, it lay upon tho Goxommout to show that tho facts 
of tho case were such os to bring it within tho operation of tho 
Regulation. Held, also that the question whether iho jhum hmdi 
lay witlua or unthout tiio limits uf tho 8'*ttled mtutos w'os not a 
question of fact, on which tho concurrent decisims of tho Courts 
in India could bo accepted as linal. In a ams it was one of fact, 
but at every point in tho process «f roAsining connJcritioni of 
law had to bo regarded It- w.m not di»p’itod tfiat tin tat jlii Inld 
by tho appellants had been aottlM ivith tlnir pro 1 •.•aiiirs i.n title 
at tho pormnnojit settlement, ond tint the pro'it* of tlu jhum 
lands in dispute had then been brought into a count m estimsl- 
iog the assets of tho taluks, but the parties diflon*! as to tlio reaun 
why they had been so taken mto amount. Held, tint on the 
documentary evidence in the casj tlnre wai, after su'-h a 
of timo, not sufficient to show wlWlwr they lial U,s-n s> taken 
into account, because tho jhum lands fom-d part of tho s-lthHl 
c«tat© as cont’ndod for by tho appellants, or bocauir they li-vl 
been treated ai assets acenimg to t!»e own^M of ih" s^-ttlol 
estate, but derived from land lying ouLuJo it os the G ,>«Tn'n -nt 
contended. No confident coa.loujn, thsxdoro, ooull b» drawn 

tlwa t Ani) MTAA tt ^ of thO 


vi 


INDEX. 


settled estate, or was beyond its limits. Held, however, that the 
possession and enj'ojTnent of the 'disputed land by the appellants 
their predecessors in title taken together with -the instances 
in evidence in 1842, 1843, and 1855, in which it had been con- 
‘ firmed by the Government, was sufficiont to prove their title. 

Since the last named date such possession and enjoyment had 
been continuous. 

Wakt PEOPEBTY ; See ilAEOMEDAN Law ..... 21 


Widow: Seff Hindu Law . .76 

Wnj., coNaTKxrcnoN or : See Hindu Law . . . . .76 


Remedy : See Receiver 

Revision — High Court, rewtetonoZ jurisdiction gver immoveable property 
■ — Pouier to interfere with orders directing restoration of possession 

of immoveable property — Duty of Magistrate to pass orders under 
as. S17 and 522 in favour of a party forcibly dispossessed — Criminal 
■ Procedure Code (Act V of 1898), as. 423 {1) (d), 439, 517, and 522. 
Under section 423 (1) (d) of the Criminal Procedure Code the 

TT.*.,^ V o ‘ -r 


convicted under section 3^3 of the Penal Code’ Held, that jt 
• • I*.’ orders under sections 

ungolow ond its con* 


52 


AmtED Au V. ICeenoo Khan (15)08) I. L.-R. 36 Calc. • • • 44 

Settlsd Estates : See Jnuii Cultivation 

Sum YOB land i See Jubisdiotion . ...... 69 

Sum j See Trespass 28 

SuiaiART Jurisdiction t See Recbiver ..... 62 


IT.,.), iurisdirtion to try 

) B. 2C0~~ 

• • at JUunfet" 

complaint 
* -ato to try 
oxamine- 
mred from 


ablee of the defaultora, wherever lounu wjiiim inw Municipamy, 
or anv other moveables found within tho'holdinc^Bpecified, it was 
held that the tax darojm was justified in attaching goods proved 
to belong to the defaulters, which wore found within the munici- 
pal limits. 

Fanindiu Nath CuATTCBJEEr.Ein-EROR* (1903)1. L R. 30 Calc. . 67 

Trespass— C ourt of Wards, powers of — Mal-administration — Court of 
H'orti* Act ^Bengal Aet IX of 1879^—” Proprietor ” — Infant bene- 
ficiary, residuary legatee, when ** proprietor ’’—Executrix, position 
of— l‘os$tstic/n— Continuing trespass — Injunction — Civil Procedure 
Code (Act XJV of 1SS2) s. 424—Xotice of suit, whether necessary. 



INDEX. 


Public OffictTS are $utd in individual' capacity, or injunction 
tougJit — '•Jurisdiction — Immoveable property — Acquisition by execu- 
— Tre^ass under order ot higher o^eial. Thirteen years having 
®lap8od since the death of the testator, and the administration by 
the executrix of his estate, which consisted of immoveable pro- 
perty in Eastern Bengal and Assam, not being complete, and there 
being a suggestion of mal-administration, the Court of Wards of 


tloa the orecutrir purchased a house m Cafcut^a for the estate and 
out of the assets of tho estate. The ofncors appointed by the 
Court of Wards proceeded to oiocute its directions, they collected 
and appropriated rents, the collection, however, being made in 
the name of the executrix as mutation of names had not boon 
effected, and they took over the establishment of tho executrix 
in tho absence of tho executrix, without her consent and in spite of 


was ontitlsd to relief by way injunction. Section 42‘i of tho 


perty for the estate by the executrix, by purchase out of tho assets 
of tho estate formed part thereof, althouch tho purchase took place 
after the declaration of tho Court of Wards taking over charge of tho 
estate. A trespassjcommitted by order of;o higher ofllci^ is in 
substance the act of that official, who can bo sued os a trespasser. 

Oanoda Sundahy CuAUDniniAiri v. Nauxi Itiy/AJi Raha*(190S)I. Ij. 
R. 36 Calc 
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HAIDAR KHAN 

V. 

SECRETARY OF STATE FOR INDIA IN COUNCIL. 

[On appeal from the High Coart at Fort William in Bengal.] 

r.egulatian III of IWl— Jhum cuifiwtwn tn RejuJof j'on erttnjiifjRinj 

proprietary rights and giving com|wn»<ition-~Onu« of proof oj to oppItco6i7f{i/ 
of Hegulation — Question of fact, concurrent decisions of Courts in India 
on — Proof of reason for taking profits of jhum lands into account in estimating 
income of settled estates — Lottg possession and enjoyment as proof of title. 

Regulation III of 1891 (issued under Slotute 33 Vict. C. 3) recited in the 
preamble that “ the oiBcers, who effected the permanent settlement of certain 
estates in Sylhet, included for the purposes of assessment, among the assets of 
those estates under the designation of jhum, the income then derived by the 
proprietors of those estates from shifting cultivation carried on by them or 
their dependants beyond the limits of those estates ; that the cultivation shifted 
from year to year over immense and altogether undefined areas, and the tracts 
of land, over which they extended, were not specified at the time of the settle- 
ment and in consequence of this rights of various, and in some cases vague, 
descriptions are from time to tune asserted by the said proprietors over such 
areas ; that it is thus impossible for any person to obtain a safe and clear title 
to land in those areas, and the extension of cultivation is in consequence im- 
peded, and that it is expedient that the rights, if any, corresponding to the 
said jhum assets should be commuted.” 

Present ."—Lord Robertson, Lord Atkinson, Lord Collins, Sir Andrew 
Scoble, and Sir Arthur Wilson. 
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Section 2 enacted Ibat aU such ri^’hta should to deemed to have been eartia- 
guiahed ; and by s. 3 it vraa declared that all proprietors of such estates should 
bo entitled to componsation. 

The Govemmeat ostended the above Regidatloft to certain areas under jhum 
cultivation belonging to the appellants, xvho rnd their predecessors in title had 
held them einco 1837. In a suit brought against the Secretary of State for 
India in Cotincil by tho appollants they alleged that the land in dispute ap» 
pertained to taluks, which had been settled with their predecessors in title 
at the time of the permanent settlcmont, and prayed for a dedoretion that 
it did not com© within the operation of Regulation HI of 1891. 

Seld, that as th© Government wero •claiming to apply to lands* which had 
undoubtedly been long in tho eDjojTDcnt of the predecessors in title of the 
appellants, a Regulation, which would have the effect of condecating proprie- 
tary rights and giving compensation in exchange, it Jay upon the Govenunent 
to show that tho facts of the case were ench as to bring it within the operation 
of th© Regulation. 

Held, also, that the question whether the jhum lands lay within or without 
the limits of the settled estates was not a question o! fact, on which the con* 
current decisions of the Courts in India could be accepted as final. In a sense 
it woe one of fact, but at ©\*ety point in the process of reasoning considerations 
of law hod to be regarded. 

It was not disputed that th© taluks hold by th© oppcilsnts had been settled 
with their predecessora in title at th© permanent settlement, and that tho profits 
of the jhum lands in dispute hod then been brought into account in estimating 
the ossote of the tnluks. but the parties differed as to the reason why they 
had been so taken into account. 

Held, that on the doenmentoty evidence in th© case there was, after such a 
Japs© of time, not sufiicient to show whether they Jiad been bo taken into 
account, because tho jhum land© formedpart of thoBcttledcstatoaB contended 
for by the appeliante, or because they had been treated as assets accruing 
to tho ownors of the settled estate, but derived from land lying outside it as 
tho Government contended. No confides.* conclusion, therefore, could bo 
drawn from tho evidence os to whether the disputed land was part of the sctllpd 
Mtate, or was beyond its limits. 

TItM, hewn or, that tho possession and enjoyment of tho disputed land by 
tho appollants and tlidr predecessors in title taken together with the instances 
in oridcncc in 18-12, 18-13, and 1855, in which it lad been eonfinmwl by tho 
C-ovemment, was sufficient to prove their title, Binco the last naniftl dnlo 
such possession and enjoyment had been continuous. 


Aiteai, from a judgment and decree f29th March 1004) 
of tho Hi^h. Court at*Calcutta, Tchich alBrmcd a jiidpment and 
decree (16th April 189t>) of the Subordinate Judi^o of Sylhet. 

The roprcaentatireg of the plaintiff were tho appellants to His 
Majesty in CounciL 
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Tho suits, out of which these appeals arose, related to a hill loos 
tract of forest land (called jhum) situated in Porgunnah Langla hIidas. 
in, tho Sylhot district, loiown as moitaiAPuberPahar, which the 
plaintiff contended was included in the villages permanently 
settled wtU him, and of a certain portion of which he was the roa ikdia.' 
solo owner, and of tho rest part owner. 

He claimed a twofold titlo to the disputed lands : firstly, a 
title derived from tho permanent aottlomcnt, and secondly, a 
title by adverse possession for 60 years. Hia cause of action 
was stated to be that the Chief Commissioner of Assam under the 
authority vested in him by tho SyUiet Jhum Regulation III of 
1801 had by notification of 25th July 1891 directed that the 
Regulation should bo ejctcnded and applied to the disputed 
tract of land ; that subsequently the Deputy Commissioner 
of Sylhot served a notice on the plaintiff to the like effect, and 
the Government Forest Officers by notice enjoined the public 
not to enter the land and cut and remove straw, bamboo and 
other forest produce therefrom, by which action of the 
Government tho vested rights of the plaintiff and his co-sharers 
had been adversely affected. 

The suit was brought on 13th April 1897 against the Secre- 
tary of State for India in Council and tho plaintiff’s co-sharera 
in a portion of tho land for the establishment of his title ; and 
the plaint prayed for a declaration that the land in dispute did 
not come within the operation of Regulation III of 1891, and 
that the notification of tho Chief Commissioner was inoperative. 

The first defendant demed tho plaintiff’s title and possession ; 
did not admit that the disputed land appertained to the per- 
manently settled land of the plaintiffs ; and alleged that the 
lands in dispute were outside the limits of tho permanently 
settled taluks, and contended that they therefore came within 
the operation of Regulation III of 1891, He further contended 
that the right of jhum was not a right of property inland, but 
was an easement and that, if tho plaintiff and other rntrasidars 
hada;Attm right over tho land in dispute, that right had been 
extinguished by the Regulation. 
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iMS I'ho only issues now mnlcrinl -wero (Ctli) wljother tho land 
lUiMn in dispute nppertuined to the plaiutill’B permanently settled 
" land 1 {Gill) wliotiier the land in dispute lies not vritbin the 
^orSwOT' settled estates, and therefore comes 

ron IKDU. witliin the J/ium Hcgultttion ? and (7th) whether the pUintid 
has B 0 <iuircd any title to the disputed land by adverse posses- 
sion ; and whether the plaintiff is in possession of the same or 
not ; and whether ho has the share ho alleges in tho portion, of 
wliich ho is not solo owner, or not ? 

Tho principal documentary evidence was that of tho mouza- 
vxiri papers for 1208 B.S. (1801-1802 A.D,), which showed 
that tho inoomodorivcdfromjnouaiA Paber Puhar was included 
in tho collection of tho villages permanently settled ; and of 
tho mouzawari papers for 1202 B.S. (1802-1803 A.D.) and 
1236 B.S. (1829-1830 AJ).), which contained the following 
remarks ■ 

“ TJufl quantity ia cstiataKxl l*y eight only, but »t may b® loss or more on 
enquiry bomg mado in tbo Porgutuiah. Tho dastur of Jhum cultivation ia this ; 
Jhum is not cultivated in one place ovoty year. 'When land ia found anyu-here 
within these boundaries Jhum cultivation ia made thoroon, ond after measure, 
meat and osaessmont tho Mtratidars take the rcat by opportioomeat accord' 
ing to their respective shores in tho Jhum revenue at the time of the haatbud 
measurement. This hill fa Jhummai." 

These Btatomonta referred to mouzah Puber Pahar, and 
pui^ortcd to be a statement “ of maJiaJs in Chuckla Sylhet, 
except tho abadi and jungle lands of taluks^ belonging to 
miraBidarB according to tho hasihud prepared hy Mr, John 
Willis.** He Tras the Collector, •who made the settlement, 
and from the above statements it appears that the land in dispute 
was included in the plaintifi’s estate as mirasidar and was 
assessed to levonue as part of the estate. 

Prom other documents it appeared that the plaintiff’s title 
had on several occasions been affirmed. About 1840 the 
Government granted a leas© of certain lands, not settled at 
tho time of the permanent eettiement, to Gun Singh Hazari 
and Gobind Singh Hazari. The lands leased were in the 
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neighbouring pergunnah rnthnna. Under cover of the lease an 1008 

aUcnipt was made to realize rents from tenants cultivating Haidab 
in Tuber I’abar. Ghour Ali I-ihan, the predecessor in title 
of the plaintiff, made objections, which were on 14th December 
1842 decided in his favour by the Illunsif of Iluigajia, who held ron India. 
that “ it was satisfactorily proved that the jhum lands on 
account of the disputed rents as statcdbytheplaintiffs, belong 
to the jhMmmai possessed by the mxrasidara of Langla 

rcrgumiab.” That finding was on appeal afiinned by the 
District Judge of S^’lLet by judgment dated 20ih May 1843. 

After investigation, another order was made on 10th Septem* 
ber 184S excluding vioxizah Tuber Tahar, as being land per- 
manently settled, from the area of land claimed by Government 
os land in regard to which a settlement had still to be made. 

Later on further measurements were made of the Govern- 
ment lands, and in the maps prepared a largo area of Tuber 
Tahar was included. On objection taken the Tovenue Com* 
missioners of Dacca ordered tho exclusion from the map of the 
area claimed as part of tho estate, of the plaintiff. 

On 14th September 1855 tho Board of Tovenuo again afBrm- 
cd tho plaintiff’s tltlo, and directed a refund of all monies 
wrongly collected by tho Government in respect of tho 
pbintiffs* land. 

In 18C0 some portion of Tuber Tahar was ogain included 
in maps prepared of Government lands, and was on objection 
released by order of 2Sth February 1801. 

Tho Subordinate Judge on the 5th issue held that the dis- 
puted land did not oppertain to tho permanently settled lands 
of tho plaintiff. 

On tho Cth issuo ho said — 

" From the preamble ol tbo Kogul&tion, it is evideat tliat the IleguIatioD 
does not epply to lands witlun tho limtls of the permanently eettled estates, 
hut applies to lands beyond tho hmits of Uioso estates, upon which lands the 
proprietors of those estates earned on Jhum or shifting cultivation, the m- • 

come derived from such cultivation having formed part of the estimated 
assets, -which formed the basis for assessment of revenue of the permanently 
settled estates. The first question for determination, therefore, is whether 
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tho land m dispute is within, or is boj’oad, the limits of tho permanently settled 
estates. 

“ Tho best e\ndenco on tho point waa tho haslhud meosureroent papers pre- 
pared by llr. WilUs, tho then Collector of Sylijot, on tho basis of which 
the decennial settlements woto mode- ‘Theso papers clearly defined tho boun- 
daries o£ tho estates pormanontly sotUed. If tho land in dispute had been 
included by that measurement in tho land of tho permanently settled estates, 
tho haeSi ud papers would have shown the fact. But tho plamtifl has produced 
no such papers in support of Ids case. It must bo observed that tho defendant 
denied that the land in dispute waa included in that measurement. It was 
not possible for him to prove tho negative. The plointiil, who asserted the 
aOTirmative, should have proved it. It might bo said that the Govemment, 
being the custodian of tho papers, should have produced all the hastbud papers 
to show that they did not include the disputed laud. It must be remarked 
here that the papers were not in tho shopo of a bound volume, but consisted of 
separate email bundles, the papers relating to one nioumA forming a separate 
port. Such being the case, oven if all the avaUablo papers had been produced, 
it might still be said tliat the papers relating to the disputed land had been 
witliheld. There is no hmt oven that any battbud paper relating to the dis- 
puted land ever existed. Under these circumstances, it is but fair to presume 
that tiie disputed laud was not included sn the hattbud measurement. 

“The mou^awiri statement fE*. A) is an abridged compilation from tho 
haa(bud papers. Tliougli it gives no boundaries it gives the names of all the 
villages contained in each of tho estotes permanently settled. In tho plaint 
the plaintiff states that the disputed land is of mousaft (village) Puber Pahar 
(eastern Ifiilh The mousauari statemeat ahowa tliat no such vUiago aa 
Puber Pahar woa among the villages contained by tho several taluks claimed 
by tho plaintiff. This statement shows that certain incomes were placed 
against ^r^ ^ (Mung Jbum) ; from this it is contended that the words Mong 
3 hum meant wolial Jbum or mouraft Jhtim. I think this contention is not 
tenable. If Jbum hod been a motizah, it would have been preceded by the 
letter m tho caso of other motaaha, and would have com© together 

with the other momaft*, and not have been shown underneath on the paper. 

It oppcftTB that after stating the asaota or incomes derived from tho mouzahi, 
or •\’Ula"e8 contmned m tho UduTc, the income of Jf uny Jhum is showm under- 
neath the sum totaL Prom thbitis quite evident that Mutu/ Jbumisnat 
tnotizah Jhum, but is tho abbreviation of nwAalJiium. Tho full expression 
mafiol Jhum is to be found in several places. Tho word mahal is hero used not 
ia tho senso of an caUto ; iot tho atatcm©at from, ita very nature was the des- 
cription of an estate, the number and narao of wluch are given in columns X 
and 2 reapectiwly i and certainly tho assets of any other estate could not bo 
included in tlie assets of that eetato. Prom these considcratiooi, I am clearly 
of opinion that the word X\ ot Muagia used in the sens© of source of income. 
For the uso of the word in that sense, fide Field’s Introduction to Eeguls- 
tions, Ed. XXV (1875b page 41. On reading the tnoazaicart statement men- 
tioned above, I clearly think that tho etatement after showing tho oasota of the 
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moiua^ir contained in the ialuk, showed the assets or income derived fromjRum 
cultivation, the statement being silent as to the area in respect of which such 
income was derived and such area necessarily remaining undefined. This 
was exactly the thing contemplated in the pretunble of the Regulation. This 
statement does not at all show that the disputed land is within the limits of 
the permanently settled estates So far os it goes it shows that this land is 
beyond the limits of those estates.” 
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Froin the measurements made in 1209 B.S. (1802*1803 A.D.) 
and 1236 B.S. (1829-4830 A.D.) and from the other documen- 
tary evidence mentioned above the Subordinate Judge held 
it to be shown that the land in suit was not within the limits of 
the permanently settled lands of the plaintiff. On the 7th issue 
he held that the later possession of the plaintiff and his pre- 
decessors was sufficiently proved : but that the evidence was 
not sufficient to show their absolute possession for 60 years. 
He was of opinion that the nature of the acts of possession 
indicated a casual interest and not an absolute interest in the 
land, which could by prescription mature into ownership. No 
title therefore had been proved by adverse possession. 

On these findings the Subordinate Judge dismissed the suit. 

On appeal (in which the present appellants (Mahomed AU 
Haidar Khan and Blahomed Ali Asgar Khan) were put on the 
record in place of the original plaintiff (Slahomed Ali Amjad 
Khan), the High Court (Sm H. T. Prikset and Harinoton, j j.) 
affirmed the Subordinate Judge’s decision. 

The material portion of their judgment was as follows : — 

Rlaintifi’e case is that, inasmuch as the lands m suit formed portion of the 
lands permanently settled and made into the estates mentioned in schedules IV 
and V, their assets as jhum lands being tal>en into account in determining the 
revenue payable, they are not within the Regulation, which deals with lands 
beyond the limits of permanently settled estates. 

Jhum lands are lands in mid and jungly tracts in the Sylhet Frontier, which 
were never brought under settlement by the Revenue authorities, but were 
leff^wasta to be'occupied by'migratory cultivators, who after a time abandoned 
them and moved on to other similar lands with greater advantages. The pro- 
prietors of neighbouring estates seem to have taken rents or forest does from 
these persons. Any rights so acquired either by the cultivators or by tho«e, 
who took rents or dues from them, were of a very indefinite and transitorj* 
character, and in the present case it is not shown that they were exerci^e-l 
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^ In m.ct, n mnnnnr m to pK-o 0,n pWnllH, „ cInimM In lln ofemnlivo, « title 
aus” ° eiceodlng twelve ycara. 

PiEcnirTAnv After reading tlio preamble and sections 2 and 3 of the 
III of 1S91, tlio judgment proceeded— 


Tito raab qucallow for eorwMerfttlon, tliorororo, aro whelhor by the proceed* 
fngs In tbo permanent doUlemcnt of iho calntea mentioned In Bchedtilea IV and 
^ , tbo Innda In suit wero Included so os to form portions of those catotos or 
whether boj^ond the limits of thoso estates tho a*ols merely were taken Into 
account for ptirposes of assessment of Gov’cmtnent Itos'enuo, but not so os to 
confer any title to tho lands ; In other words, whether tho lands os such came 
within tho terms of tho IteipitAtfon. 

In making a settlement of on estate It Is the duty of a Itovenuo Ofliceft to 
ascertain the assets rcalitod by tho proprietor In tho shape of rents, &c., from 
tho lands forming portion of that estate and to assess tho Qovemmont revenuo 
on tho results. It appears from tho ©vjdenco before us corroborated by tho 
terms of tho preamble of tho Regulation, that when tho permanent settlement 
of this part of tho country was made, tho Income then derived from various 
rights was considered ns an assot of tho estate and taken into account in assessing 
tho Govemroont rovenuc. But it is equally clear that tho rents paid for 
tho occupation of land cultivated os fhum as well as such dues as wore derived 
from cutting timber or othenriso, which may roughly bo described'as forest 
rights were variable and ft could not be said that any particular proprietor 
received such rents or dues on account of any particular tract of country for any 
considerable and continuous period of time. Even at tho present time, the 
evidonco fails to show tills. The lands were waste and unoccupied and had 
not been mode liable to tho payment of Government revenue and imder the 
custom of the country they were left open to tlie sparse uncivilized tribes, who 


lived on tho frontier, to use them as they thought proper. Admittedly these 
people wore never regularly settled on any particular lands. They cleared 
jungles and used the timber and tho cultivated lands ns tliey thought proper, 
until they found that theirlabonrcould bo more profitably directed to other lands 
and they then abandoned their former holdings and occupied these new lands. 
Meanwhile the proprietors of lands under settlement with Government took 
advantage of their superior position and influence and took rents and the dues 
realized by these persons from those occupying lands under the fhum custom 
were taken into account in assessing tho Government jrevenue and the Govern- 
ment abstained from attempting to make any regular settlement in regard 
to the payment of revenue on account of jfiitm lands. There is nothing to 
show an admission by Government of any title to tho large tract of waste lands 
still unoccupied save by casual acts of cultivation, cutting timber and so 
forth. How far tho inclusion of such assets would give any title to the lands, 
for which rents were then paid, is another question. But if the lands were be- 
yond the limits of the estates underpermanent settlement, it is clear that they 
come within the Regulation, for it is to such lands that the Regulation is 



CALCUTTA SERIES. 


pTOL. xxxn. 


9 


expressly directed- This U shawa by the preamble. All rights o^r s’lch 
lands were declared to bo extinguished, compensation b<*mg given for thrir 
loss and it was further declared that no cWm on the ground of such rights 
shall bo entertained in any such proceeding. 

. On the first issue tried, the Subordinate Jndge found that the lands in dis* 
puto were not include J within the boundaries of the permanently settled estates, 
because the plaintiff had faffed to show that they were within the Vi*t- 
bud papers, that is, the statement oI the assets of the property, on whl-h the 
settlement was made. The Suboidinalo Judge placed the hunlen of proof on 
the plaintiff to show that the lands in suit were so included, because the ds. 
fondant Government denied this and hesoems to doubt whether such papers ever 
existed. Wo must, however, tako it that the settlement must hare be^ made 
on some such basis. The case set up by the plaintiff is that, Inaironeh as the 
assets derived by the propnetors of the tofuts und*^ »'tt1era'*nt from 
lands were taken into account with the ass'ta of the rahil* in determining 
the amount of revenue payable, thceo jhum lands became a portion of th-* 
Oitaloaniwcre consoquently within its limits and thus ly‘yon'1 the operation 
of the RogulsUoo. Tliat riow of the present suit will l>o pres/mtly eonsi lertel. 
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occu|>ntlon of jhutn iftndA, mo f-nnnoi roRftrtl tlio nction of llio Borcnuo OfEcers 
in takinp tho onsets derived from the* jhum InniN into isceoiuit n.i being more 
t!mn nn iwsprtion by them tbfvl they were rcc«*j\nhlc by tfso ialuldars pnbject 
to the right of the jwrninotint jHiwer of tlie Oovemmoni, ond wero an Item ia 
tho GccQUlit ou which tho n^acsTnirnt of Government rovenuo ehotifd bo deter* 
minevt Wo cannot rcgnrtl ttuw) as ah ndmirttion of tiio rigltt of tho tnfuXdarx 
to tho jhum innda na forming jjortfon of tho iatui: umipr eeitJcmcnt or to be 
tnoro thwi llmt tlio nmount «o received by llicm represented fiUrly what they 
might reccivo In oicfriso of flio right to toho rvntB rvnd dues from those occu- 
pying or using t«*m|>orarny //i«m lands. 

Wo have been next referred to n judgment of (ho ifunsif in 18 iZ in a eiut 
to recover damages for fUegnt distraint brought by certain cujtivotora of jhum 
lands against tho saminJar^, in tthtch tho lantl* wero fouttil to bo within the 
}7ii/jn»mi laittl* of pcp^MnnaA Ijvngfft poeseased by tboinircsi’rfor#. Great stress 
is laid on tho two of tho teroi jhiMifmi and it is contended that irom 
tlufl wo should liold that tJjo lands bad been assessed with Govern- 
ment revenue oa portions of the ealntca j)ennoijcntly setlled. {This 
judgment is no avidanco against Covemment, who was no party to It,) 
But tiiis docs not neccesanly follow. Tito term jhummai ia used after 
describing tho righta m //»«»« lauds oml it may be equally used to mean 
lands paying rorvla to the neighbouring sotntndan under tho jhum 
custom iQ force. So agoin, as found m iho n/i>oXor» of tho Collector of 
Fobniory 20th, 1801, ou obp'ction taken to ilio asscMmcnt vrith Government 
rovonuo of certain lands as lands, they are described as jAu»a jhummai 
lands appertaining to the ileccunlally setlled faltthj of perffunnah Langla, 
but that again docs not necfusarjly shoir that they formed portions of those 
permonently sottlod tafuls. Tliat is to aoy, that those lands fell within 
tho botindorios of those tahtl«.. Tlioy oro doserjbed as oppertflloing to them 
iu tba sonso that their assets as jhum lands had been taken, into accoimt in the 
settlcroonfc of the rovonuo jjayable. In tills sense they are not necessarily 
excluded from the terrna of the Regulation. That would depend upon whether 
the jhum lands are within tho liraita of the setGcd estates. 

W'd have been next reforrod to ft considerable number of labuftois executed 
by occupiers of jhum lands, some for payment of rent and others for poyment 
of dues on account of what may bo termed forest rights, in which the lands 
have been described as jhum jhummai lands of decennially settled taluha, and 
our attention lifts been tiUroctod to «omo of theso toiuliaia, which further des- 
cribed the lands os in mouzah Pubor Pahar. But these again do not prove 
that the lands fell within the boundaries of the permanently settled estates. 
Tliey merely show that the mwindars have acted in a manner such os is des- 
cribed by the Regulation fa respect to persons occupying lands on the jhum 
syetem and not that any of the lands bo dealt with are within permanently 
settled estates. Any statement to that effect that may be found in soro© of 
these ialudtalr is no evidence of that. 
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“ There is somo other evidence in moucauan papers purporting to show the 
details of the assessments of Government revenue on th'^se estates by describ- 
ing the mouzahs, &c., and it is contended tliat these show that jhum lands 
were included not only in the nsseNsment of the revenue but formed portions 
of the estates imder settlomont. But, in considering this evidence, it must be 
bomo m mind that it cannot bo denied that, when the settloments were made, tho 
assets of jhum lands outsido tho estates were taken into account, not neces* 
sarily becauso tho lands were included m the estates, but because the proprie- 
tors of tho estates under the prevailing custom used to take rent, Ac., from 
those occupying j/ium lands in tho vast and wild tracts lying beyond their 
estates. The Revenue Officers apparently considered that such assets should 
bo mode liable to tho Government demand, although tho jhum lands were not 
under settlement. This is tho cause of the complication, which has arisen. 
It led to the possmg of the Regulation and it has also given rise to the diffi- 
culties m this suit in distmguislung lands inside and outside the estate, because 
ordinarily the assessment of Goverument revenue on the assets realized by tho 
person in possession of tho lands under sottlemont would be only on 
assets derived from the lands under settlement. The Mouzau-art Registers 
amongst tho mouzo^ forming portions of tho taluks under Settlement 
do contain entries of rnouzaA, Jhum. But it is reiuorkablo that whereas, in 
respect of other tnouzalu the quantity of laud under cultivation and wastu are 
given, in respect of mouzah Jhum only tho cultivated area is stated. Tins 
seems to show that, however these entries tiioy bo regarded, tnou:ait« 7 Aum 
did not include any definite area or tract of country wluch, as in tho case of 
other mouzahs, naturally would mcludo lands both under cultivation and w^ste. 
Tlus 18 of groat signiilcanco having regard to the nature of lands hold os jhum, 
for, as already stated, lands so held were vonablo, as there was no certainty that 
they would be so held after the crops grown ou them wore gathered in. 
They might be occupied or abandoned with nbsoluto freedom. 

“ A mouzah described as jhum would not be |)ormaneatly settled for the 
assessment in respect to any dchnito end certain area , tiio mchuion of assets 
so rccdized from jhum lands would rather ecem to mdicatu the amount at that 
time realized by the propnotor of tho property under settlement aa an append- 
age to tliat property, not necessarily os formmg part of it, but os an asset 
realized by tho lalukdar, of wliich Governinent was entitled to a proportionate 
share in the settlement. Tho fact that these lands were described ea jhum and 
were so added as appertaining to the taluk docs not necessarily show that they 
were mduded as portions of th- estate under sottleiocnt. To establish tliat 
it should bo shown tliat these lands were within the limits of that estate. So 
far, therefore, in the detemunauon of the question, the evnlcnco relating 
to the settlement leaves the matter doubtful on wlucli this suit dejionds. 
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'* When the Revenue survey took place the disputed lands were designated 
aa mouzah Jlium and were mduded os part of the ptrgunnah Langla, but tlus 
seems to hav e been cancelled and the lands were afu rwonls separately sliovrn 
as outside tlus ptrgunnah and they were entered in a map described aa tiie 
Frontier CirculL In tlus msp some lands are obown as occupied and apparently 
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loos "Mo not maWng tlio lontto jmrt ot the oatoto, Md that tha propriators by 

n>M‘vuigriintB.&o..fromth8yh«mIan£lBhndrcnderedthemsolvcs liaWo jinUmto 

Koas “ proportionato mcroaao of revonuo. This, in our opinion, properly 

V. reprraenla what aotaally took ploco. Tho Snbordinato Judge hoa, we 
o^StaS^ *'**’'’ osprossed tho groimdo, upon which the Board of Koveoue 

ton IsOTA. “o*oA that IS, m lone as the /inat right ol tho tofafew continued in tho londa, 
they ccjuld uot bo properJy treated os ilam lands and Jiabla to assesgraent as 
Buch. But the present position is now cluvngod by the Regulation, Unless 
it can bo ehoim that any jhum lands were included in the limits of tho taluk 
permanently settled, the rights of the talukdars in respect of rents or dues 
derived from them oro extinguished and tho ialvkdara are entitled to receive 
compensation for tho same, 

“ On these consideratiooa we agree with the Subordinate Judge that he 
has failed to prove tiiat tho lands in suit lie witlu'n the bountiaries of his per* 
manently settled taluka and we accordingly dismisa the appeal with costs.** 

OJT TBI3 APPEAL. . 

Sir R. Finlay K.O. and i>e Gruyther K.G. /or the appelkats 
contended that the lands in dispute appertained to their 
permanently settled estates, and that therefore they trero 
lands to which Eegulation HI of 1891 did not apply. The 
word " j'Aum ” meant a lull or forest village, and in such a 
village the cultivation would naturally be shifting, and there 
was nothing in the word itself, or in its use, to indicate that 
a hill or forest viliage could not form part of the Zemindor'e 
estate, to which his title was recognized at tho permanent settle- 
ment. Ihe fact, which was shown hy tho mtyuzauxtri papers 
of iSOl-lSOS, that the income derived by the owners of the 
permanently settled estates from tho lands under fhum cultiva- 
tion was taken into account with the income at the settled 
estates in determining tho amount of revenue payable, showed 
that tho }hum lands were considered a portion of, as being 
within tho limits of, the settled estates. Bengal Eegulatiom 
I ot 1783, section 10, and VUI of 1783, sections 23— 2S, were 
referred to to show that only assets arising out of the settled 
estate itself could bo taken into account in settling the revenue 
of an estate ; end that therefore, as tho income of the jhum 
lands lad been taken into account, the presumption was that 
such lands belonged to the estate, tho revenue of which had 
been so settled. Ee/crcnce was also made to tho Moutatcari 
Papers 1208 B.S. (1601-1802 A J5.}, 1200 B.S. (1802-1803 AD.) 
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and 1236 B.S. (1829-1830 A.D.); Field’s Regulations, Ed. 
1876, Introduction, page 41, os to the meaning of the word 
“ Mahal which was there defined as “ an estate ; land sepa- 
rately assessed with Government revenue. It is also used in 
a figurative sense of source of revenue not derived from land, 
e.ff . , the abkari or excise mahal'* Assam Land Revenue Manual 
by Gait, Ed. 1896, Sylhet Province, pages CXXVIII, CXXIX, 
CXXXII, CXXXIV, and CXXXVII ; and the 6th Report 
of the Select Committee on the affairs of the East India Com- 
pany, Madras, Ed. 1883, Vol. I, pages 14, 18, 21—23, 130, 139, 
14G, 147, 150, 668, 669, 571 resolution (5), 580, 686, 692, 
609, 611, 613, 616, 630. 

It was also contended that the onus was on the respondent, 
the Secretary of State for India in CktuncU, to show that Regu- 
lation in of 1891 was applicable to the lands in dispute. 

On the question of title the documents referred to in the 
statement of the facts of the case (1) were relied upon and it 
was contended that the evidence afforded thereby of the pos- 
session and enjoyment of the lands in dispute by the appellants 
and their predecessors was sufficient proof of their title Since 
1865 at any rate the possession and enjoyment of the lands 
by them had been continuous. 

Gohen K.G. and Ross for the respondent, the Secretary of 
State for India in Council, contended that the appellants had 
failed to prove that the lands in dispute were included in their 
permanently settled estate. The onus of proof on this point 
had been rightly placedonthe appellants, and moreover both 
the Courts in India had concurrently decided that they were not 
so included. It was true that tho assets of the jhum lands were 
taken into account in estimating the assets of tho Settled 
Estate for the purpose of ascertaining the revenue payable ; but 
they were so taken into account as assets accruing to the 
owners, but derived, not from tho Sett’ed Estate, hut from 
land lying outside it. It was submitted that the documentary 
evidence cn the record taken as a whole clearly showed that the 
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officers, wlio effected tlio permanent settlements of these 
e3tat(^, included, for tlio purposes of assessment among the 
assets of those estates under the name of ;Aum, the income 
then derived by tho proprietors of those estates from shifting 
cultivation carried on b}’ the proprietors or their defendants 
beyond the limits of those estates ; and further that the areas 
of Bucb cultivation ircro altogether undeffned, and varied in 
different years. The lands -so undefined could not be and 
were not included in tlio settled areas ; and it was also sub- 
mitted that thisslatooftbingswasoxoctly what the Legislature 
contemplated, when JRcgulation HI of 18D1 was passed. Sec 
the preamble of the Eegulation ; Statute 33 Viet., C.3,as to the 
effect of Regulations passed under it as was Regulation HI of 
1801; and the Assam District Gazetteer, Sylhet,” Vo!. II, 
page 212. 

As to the question of title it was contended that the appel- 
lants and their predecessors had not the entire ’nterest in the 
land in dispute, but only enjoyed a partial and casual interest, 
and such rights as they exercised over it was not sufficient to 
prove the title they claimed as absolute owners : nor was the 
long adverse possession they set up, which had been decided 
against them, 

De Gruyther K,0, in reply. 


i^tys The judgment of their Lordships was delivered by — 

Sib Abtsub Wilsos. This is an appeal against a judgment 
and decree of the High Court of Calcutta, dated the 29th 
March 1004, which affirmed the judgment and decree of the 
. Subordinate Judge of Sylhot, dated the 15th April 1899. 

The question raised upon the appeal, is whether Regula- 
tion IH of 1891, issued under the authority of Act 33 Viet,, 
C. 3, can properly be applied in the case of certain lands known 
by the name of Puber Pahar. 

The Regulation in question begins with a most useful pre- 
amble, which recites as follows : — 

" Whereas the officers, irhc offoctod tha permanent settlemonta ol certain 
eetatca in the district of Sylhet included, for the purpoaea of assessment, among 
the assets of those eetates imder the desigaatioo of fhum the 
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income then derived by tho proprietors of those estates from sliifting cultiva- 
tion carried on by them or their dependants beyond tfie limits of those estates, 
and from tolls levied by tliem on forest-produco cut, gathered or enjoyed in 
places beyond tho limits of those estates . . . . ; 

“ And whereas, inasmuch as tho said cultivation and the operations of those 
who cut, gathered or enjoy ed the said forcst-produco shifted from y ear to year 
over immense and altogether undefined areas, tho tracts of land, over which 
they extended, were not epcciCed at the time of the settlement, and, in con- 
sequence of tlus, rights of various, and in some cosi^ vague, descriptions ore 
from time to tune asserted by the said proprietors over immense and un- 
defined areas ; 

" And whereas it is thus impossiblo for any person to obtain a safe and clear 
title to land in those areas and the extension of cultivation is, in consequence, 
impeded; 

And whereas it is expedient that the rights, if any, corresponding to the 
said jAum assets should be commuted.” 

Section 2 enacts that : — 

” AH rights . . m respect of which jkum . . assets were assessed m any 
permanent eottlemcnt of land, or which have been at any time acquired by 
virtue of or under cover of such assessment shall be deemed to have been ex- 
tioguished." 

And section 3 declares that all proprietors of such estates 
shall be entitled to compensation. 

The nature of cultivation is explained n an early official 
document relating to the hill lands in question . — 

** Tbs dastur of jAum cultivation is this : ;Aum is not cultivated m one 
I lace every year. ^Vhea land is found anywhere within these boundaries ;A«nv 
cultivation is made thereon, and after measuiemoatund assessment the Afiros- 
doTB tako the rest by apportionment according to tbeir respective sbarea in 
the jAum revenue at the time of tho haatbud measurement.” 

And that description seems to be correct to the present day. 

After the passing of the Regu otion the Government of 
Assam whose jurisdiction included Sylhet, issued and published 
orders in due course, extending the Regulation to the areas in 
question with others. 

The question, therefore, raised in tho case and discussed on 
this appeal is, whether the Regulation can be put in force with 
reference to the lands, to which it is sought to apply it. Those 
lands have tmdoubtedly been long in tho enjoyment (such 
enjoyment os is practically possible under the circumstances 
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of tho case) of the appellasts* predecessors in title. The Gor- 
eminent claims to apply to these lands a Regulation, which 
would hare the ciTeot of confiscating proprietary rights, and 
giving compensation in exchange. Under these conditions 
their Lordships think it clear that it lies upon the Government 
to show that the facts of the case are such as to bring it withm 
the [operation of the Regulation, in other words, that the 
present case is one in which, at the Permanent Settlement, in 
making settlement of certain taluhs with the appellants’ 
predecessors in title, the^officers of Government included, for 
tho purposes of assessment, among the assets of those Muhs tho 
income derived by their owners from pnim cultivation carried 
on beyond the limits of the settled estate. 

That the ialul's now held by the appellants were settled at 
the Permanent Settlement is beyond dispute, and that in esti- 
mating tho assets of those the profits of the present jhum 
lands were then brought into account is also b^ond dispute. 
But according to tho appellants those profits were taken into 
account because the jhum lands formed part of tho settled 
estate; while, accordingto the other side, thejJtum land profits 
were taken into account os assets accruing to tho owners of 
the settled estate, but derived from lands lying outside it. 
Tho question is, which of these views is to be accepted. 

It was contended on behalf of the Secretaiy of State that 
the question, whether the jhum lands lay within or without tho 
limits of tho settled estates, was a question of fact, and that 
their Lordsliips should accept tho conenrrent findings of tho 
two Courts in India, This contention their Lordships aro 
unable to accept. In a sense tho question is ono of fact ; but 
at every point in tho process of reasoning considerations of 
law have to bo regarded. 

It was contended on the other side that, under the Regu- 
lations in force at tho time of tho Permanent Settlement, no 
assets could lawfully be taken into account in settling tho jama 
of on estate, except thoeo orising out of tho estate itself ; ond 
that this consideration established a very strong presumption 
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that in any individual caso tho coureo in accordance with law 
had been followed. But this contention was mot, and in their 
Lordships’ opinion effectively mot, by a reference to the 
preamble of tho Regulation under consideration. That 
preamble shows that tho course said to have been impossible 
was in fact followed, rightlj’ or wrongly, and followed in a 
number of cases sufficient to render legislation desirable. It 
remains, however, to consider, in each case that comes before 
tho Courts, whether tho facts bring tho case within the opera- 
tion of tho Regulation. 

The ialuhs, in which tho lands in question are said to have 
been included, were, no doubt, settled at the decennial settle- 
ment, and that settlement was in duo course made permanent. 
But as might bo expected after so great a lapse of time, little 
now survives of tho original official papers, and what does 
survive is not very easy to construe. 

Tho most important of tho early documents are certain 
mouzawari papers from 1801-02 onwards. These show clearly 
that, in assessing tho taluks, the jhum assets were taken into 
account. But this, as has been shown, ii a neutral fact con- 
sistent with the case of either party. Beyond this it is diffi- 
cult to carry the effect of those papers. 

Those papers were examined in detail by Counsel upon both 
sides on the argument of the appeal. It appears to their Lord- 
ships unnecessary to repeat that examination. It is enough 
to say that there are circumstances favourable to one side and 
circumstances favourable to the other, but that no confident 
conclusion could be drawn from these papers, either one way 
or the other. 

Reliance was also placed upon certain thakhast maps, bat 
these are equally inconclusive. 

The only other matter, which remains to bo considered, is 
the e^dence as to possession and enjoyment of the lands in 
question on tho part of the plaintiff and those, who preceded 
him. In the Courts in India the plaintiff sought to establish a 
title by adverse possession for sixty years. this he was held 
f^to have failed, and on the argument of the appeal no such case 
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was contended for,* but the oyidonco of possession and enjoy- 
ment was relied upon, as proof of title. 

Regarded in this light, that evidence is important and it all 
points one way. It was shown that from as early as 1837 the 
appellants* predecessors in title received kabuliyats from 
persons carrying on jhim cultivation on the lands in question. 

In 1842 and 1843 those predecessors in title succeeded in 
defeating an attempt tooxorciso rights overthose lands on the 
part of the persons interested in an adjoining inouzah. 

On Boveral occasions in subsequent years the appellants* 
predecessors successfully resisted proposals on the part of 
Revenue Officers of Government to settle portions of these 
hill lands as ilam lands open for settlement. The most import- 
ant instance was one that terminated in an order passed by the 
Board of Revenue (the highest Revenue Authority in the 
Province) dated the 14th September 1855. It had been pro- 
posed to offer for settlement a portion of the lands now in 
suit as ilam lands. This was objected to by the appellants* 
predecessors. The Collector overruled the objection, but the 
Board of Revenue, concurring with the Commissioner, re- 
versed that finding, and on the ground, as their Lordships 
understand it, that the lands were included in thp Permanent 
Settlement. After that the possession and enjoyment of the 
appellants and those, throu^ whom they claim, seem to have 
been continuous. 

Their Lordships will humbly advise His Majesty that the 
appeal shouM bo allowed, that the decrees of the Courts in 
India should be set aside with costs, and a decree made grant- 
ing the appellants the declaration asked for by the plaint. The 
respondent, the Secrctaiy of State, will pay the costa of this ' 
appeal. 

Appeal allowed. 

Solicitors for the appellants : T. L. Wilson tfe Co. 

Solicitors for the respondent, the Secretary of State for India ; 
The Solicitor^ India Office. 
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ORIGINAL CIVIL. 

Before ^tr. Jtttftee Woo4roffe 

In the matter of IVOOZ.ATDXXESSA BIBEE.* 

Mafiomedan — Wakf T>rop<rty~Jun$iietv3t\. 

Under Mahomrdan Lrw, the Iliph Court Has ]un«'lictnn to &uthon»e tleAhnrt 
with ifot/ property. 

Sharna Churrs tloy v. Abdul Kabrrr (1) folIowM. 

Origin'al Suit, 

Tnis WAS an application hy a tindor Act XXVIl 

of 18GG and Act XXVIII of 1BG6 for the f.inction of the Court 
to grant a lca«o of certain prcmi«es, which were the fuhjrct of a 
tmi*/, created liy a xml-fnarnnh, cla(o<I July lf>th, 100/5 
On July loth, 180." one Shatn«ul Ul.ama Moulrie Mahomed 
Illahallad, a Sunni Maltomedan of the Han.tfi pect, who had 
e.stahli<5hed a mo«quo at Xo. 42, Moon«hee AlimuddinV Street 
in Calcutta, executed a inrdfnn-^nh, wherehy he dMiMtet) err, 
tain jiromises, includinp Xo«. 13, 14, 20, Hnlweh’^ Kane, and 
No. lOrj, Old Hoadokhnna IhaT-arRoad, within the jun«d'etlon 
of this Court, ns nUo cert.ain premises out«ld<' the juHsdirtinn 
of this Court, to the puqioses of this nio*que Ity th*' lojl/. 
narnnh he nppointoil liiinself :he fir>t rzvt.r’zVi ef the tn:«t and 
directed that, after his de.atli, his widows »ho*jM 1.- 

in Fuece^sum in the order of the of lluir rr^p^tire mar. 

riapes. 

Moulvir Mahnmoi! died inte‘!ate en April 2l*h. IS"*'!, !far- 
inp thre* widows, the jv'tit'o*’»T, \Vc>'*raf 2 -Ln...‘.a 

IVihee, A Smi’ii M.ah''”U'lan id ^v't. t'* fr*'., ar/1 

two other*, a daupliti - r.’i 1 a r'‘t' r, ’ * ‘ < r» t) • I!a.*.a.C 

School of Mahtu’iel ’ l.*w, Ti * . - * t.' thr r*'-Tjt 

widow c:i::;e i-.in p ‘ . f th" «. • '•-••'s.*-*'!, a.'jJ 

on Marxh Jinh, I'A * - “I ' <.? 

•O- ’i 

C 
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tho property ond credits of tho deceased. The premises Nos. 13, 
14 and 20, Holwoirs Lano, and No. 105, Old Eoytokhana 
Bazar Road, dedicated to tho vxtkj, wore covered Tvith'tUed 
UvjtB and yielded a monthly rental of Rs. 00*8. 

On March 8th, 1008, tho potitioner, with the object of dis- 
posing of the trust property in a more beneficial manner, 
agreed to grant a loaso of these promises, for a period of 30 
years, at a rental of Rs. 130 per month subject to the eanction 
of this Court. It rvas tho grant of this lease that tho petitioner 
now applied to tho Court to sanction. 

Mr, B. C. MUler for tho potitionor. Under Mabomedan 
Law, this Court is vested with tho powers exercised by the 
Kazi under the Mabomedan regime^ and can sanction dealings 
with tvakf property. Before any alienation of tvakf property 
can bo made by a mutwaUi, tho sanction of the Kazi or, in 
other words, of a Judge of this Court is essential. See Shama 
Churn Roij v. Abdul Kaheer (1). A similar order was made 
by Stephen J.in /zi ihemaiter of a uxtkfnamahy dated May SQ.'A, 
1890 (2). 

WooDKorF£ J. I will make an order in terms of the 
prayer of the petition, not under tho Acta, which head the 
petition, but on the authority of Shama Chum Roy v. Abdul 
Kdbeer (1), which lays down that this Court has jurisdietioh 
under Mabomedan Law to authorise dealings with wakf pro- 
perty. A similar order was made by Mr. Justice Stephen on 
tho 2nd July 1906. 

The petition shows that the present rent is Rs. 90-8, less 
taxes, and this has to be recovered from a number of small 
tenants. It is now proposed to let tho property at a rental 
of Rb. 130 to one tenant for 30 years.. This appears to me to 
be beneficial. I make the order and give liberty to the appli- 
cant to carry out the arrangement. 


Attorneys for the potitioner ; Alum and Miiter. 


2 , G. 

{!) (1898) 3 c. w, N. 158. 


(2) (1906) X7areported. 
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APPELLATE CIVIL. 

Before Mr. Jtutiee Coxe and Mr. Justice Boss, 

AYATDNNESSA BEEBEE 

t). 

KAHAII AU.* 

2 Mahomedan law — Divorce — Marriage contract stipulating wife's option to 
divorce herself on htuband marrying again, when to he exercised. 

When a power ia given to a wife by the marriage contract to divorce herself 
on her husband marrying again, if the husband does marry again, she is not 
bound to exercise her option at the very first moment she hears the news. 

The injury done to her ia a continuing one and she should have a continuing 
right to exercise the power. 

The case ia different when such a power is given to the wife after marriage. 

Af«er Athruf d.K v. Meet Ashad AU (I) and Nuruddtn v. Jl/ussummat Chenuri 
(2) followed- EamidooUa v. jPawunnweo (3) apphed. 

Appeal by defendant No. 1, Ayatuimessa Becbeo. 

Karam AU Kagzi, the plaintiS, married the defendant No. 1, 
Ayatunnessa Beebeo, on the 11th Sraban 1306. After they 
had Ured together for 6 years without any issue, ho married * 
again, in order to obtain issue, at the wish of defendant No. 1, 
as it is alleged by the plaintiff 'and denied by the defendant 
No. 1. It was further alleged that defendant No. 1 had Uved 
with the plaintiS for a year thereafter and was then taken 
away by defendants Nos. 3 and 4 in plaintiU’s absence, in 
Asarh 1310, and that since then the defendants were not allow- 
ing her to come to the bouse of the plaintiff. 

The defendant No. 1 admitted the marriage and pleaded 
inter alia divorce, which took place on the 27thAughran 1311 
in exercise of the power given to her by him before marriage. 

The Subordinate Judge decreed the suit on the groxmd that 
Mahomedan law does not favour such rights and that the 

* Appeal from Original Decree -«o. 392 of 1900. agaiast the tlecrvo of J. C. 

Das, Subordinate Judge of Dacca, dated the 30th June 1900. 

(I) (IB71) 1C W. R. 2C0, (2) (1905) 3 C L. J. 49. 

(3) (1882) L L. R. 8 Cale. 327. 
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^ option lo divorce Iii-ing ilclf-gntcd on tfiulmppcning of a condi- 
tinu' hciiij^ ^p<*c^f^c^^, vitliin wliiclj the option 
Uirr.ncK nJiouW ho cxorctsi'd, it fliioiiiti hnve heen done immediately on 
KAJijoi Au. imann^ llinl j)m condition Imd imppemd 

Mou vi Scmju! li’am, for the appellant, I’laintifT cannot 
succeed, aa )ie 1ms tirohen a condition of the nmrriagc contractj 
on which the dofendAnt aecordini; to the contract ha*? divorced 
horsolf. She had anoptiongiventoher, whichdidnot become 
mopoativc l)y rcafion of her not < xcrcising i: a once. I/ami 
doolh V. /Vifcr/nniwo (1) and Afar Aehruf Ali v. J/rrr A-had 
AU (2). 


Dr. Pri^atinlh Sen, for the respondent. According to Itfaho' 
medan law, such a conditional power must bo exercised aa 
soon as the condition is fulfilicd. It cannot bo kept in reserve, 
unless the power it.scU prescribes the time, within which it 
may bo exercised. Sco Ameer Aids Mahomednn Law, Vol. fl, 
3rd cd,, p. 431 ; Bainio's Digest. 2nd ed.. p 250; Hedaya 
by Grady, 2nd ed., p. 00 and Wilson^s Anglo*Mabomedan 
Law 2nd ed,, p. 103. Tho ease of Mecr Aehruf AU v. Afeer 
* Aohai AU (2) is distinguishable, inasmuch as there the con- 
dition on which tho option to repudiate was given to tho wife, 
was ' tho keeping ol a concubino*, and his was a wrong of a 
recurring character, so that tho failure to repudiate on, ono 
occasion would not debar the exorcise of tho r’ght to repudi- 
ate, when tho occasion arises again In tho present case tho 
w ong done to her could not bo of a recurring nature, and she 
shou.d have exercised her sights ns soon as she came to know 
of tho intention to remarry. Evidently she did not make 
up her mind then to exercise tho right and wa ved it She 
couid not again oxerciso it. [Doss J. May not tho passages 
in the text-books relate to post-nuptia- delegation of power ?] 
ThoMahomedan Law makes no distinct on between ante-nup- 
tial and post-nuptial delegation of power, and by that law, dele- 
gated powers must be exercised as soon as possible and in tho 


(1) (28B3} X. L. K. 8 Calc 327. 


(2) (1871) 16 W. R. 260. 
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strict form enjoined by that law. In IlamidooUa v. Faizunniasa lOOS 

(1) this question was not at all discussed, the main contention Ayatun- 

there being that the delegation of power to the wife was in- 

valid except on certain specified occasions, and there the Court *’• ^ 

held that such delegation was not contrary to JUahomedan 

law. 

CoxE AND Doss JJ. Tliis appeal arises out of a suit for the 
recovery of a wife. 

The defence is that at the time of the marriage it was stipu- 
lated between the parties that in tho event of the husband 
taking another wife tho wife should havo tho power to divorce 
herself and that in^tho exercise of that power the defendant 
divorced herself in December 1904. 

Tho Subordinate Judge has found that tho stipulation was 
made and that the plaintiff broke it by marrying a second time. 

But ho has held that tho divorce is invalid, because tho defen- 
dant did not exercise tho option given to her immediately on 
hearing of tlie second marriage. Tho Subordinate Judge 
accordingly decreed the suit. 

The wife appeals. Tho learned vakeel for the appellant 
relying on tho decision in Meer Aahmf AH v. Meer AaJifjd 
AH {2) argues that tho wife did not lose her option of declaring 
herself divorced by reason of the delay between the time, 
when she heard of the second marriage of her husband and the 
time, when she exercised her right. Wo cannot see that there 
is any real distinction between the case cited and the present one. 

If we follow that decision we are bound to hold that the de- 
fendant’s divorce was valid and the suit must necessarily fail. 

The learned pleader for the respondent has relied upon the 
authorities cited in the judgment of the learned Subordinate 
Judge and on certain passages in Wilson’s Anglo-Mahomedan 
Law, second edition, page 163. But the passages, which 
have been read to us from these authorities, appear to deal 
only with cases in which the husband has, after marriage, 
given his wife the 'option of declaring herself divorced. 

(I) (IRS2) I. u R. 8 C»lc. 327. (2) (1871) 16 W. R. 260. 
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option to divorce being delf'gnted on the }s(\pprning ot n condi- 
tion ami no lime liciiig (•iKt'ifietl, mtlitn i^hieh the option 
should bo I'xerciHcd, it sbouhi }mve been done immedintely on 
bearing that jho comlilion had Imppenetl 

^^on vi Scrajut Ia\nnf .ortho appellant. I’laintifT cannot 
succeed, as he has broken a condition of the mnrringe contract, 
on which the defendant according to the contract has divorced 
hcraolf. Sho had an option given to her, which did not become 
inopeative by reason o! her not txercising it a once. 
dooUa V. /Viiiiurtniwa (1) and J/err Ashruf A(i r. J/ecr Afhad 
w4/i (2). 

Dr. Priijamth Sen. for the respondent. According to Maho- . 
xnedan law, such a conditional poa*cr must be exercised as 
Boon ns tho condition is fuirdled. It c.tnnot bo kept in reserre, 
unless tho power itself prescribes tho time, within which it 
may booxercisod. Seo Ameer All’s Mnhomedan Law, rol. fl, 
3rd cd., p. 431 ; Baillio’s Digest, 2nd cd.. p 250; Hedaya 
by Grady, 2nd cd., p. 90 and Wilson’s Anglo-Mahomedan 
Iiovr 2nd cd., p. 103, The case of Mecr Ashruf AH v. Jileer 
Aohad AU (2) is distinguishable, inasmuch as there the con- 
dition on which the option to ropudiato was given to tho wife, 
was * tho keeping of a concubine *, and his wa-. a wrong of a 
rccuiTing character, so that tbo failure to ropudiato on. one 
occasion would not debar tho oxorciso of tho r ght to repudi- 
ate, when tho occasion arises again In tho present case tho 
w ong done to her could not bo of a recurring nature, and sho 
ehou.d hare exercised her .ights as soon os she came to know 
of tho intention to remarry. Evidently sho did not make 
up her mind then to exorcise tho right and wa ved it She 
could not again exercise it. [Doss J. May not the pa-ssagea 
in the text-books relate to post-nuptia' delegation of power ?} 
The Mahomedan Law makes no distinct on between ante-nup- 
tial and post-nuptial delegation of power, and by that law, dele- 
gated powers must bo exeroised as soon as possible and in the 
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strict form enjoined by that law. In Hamidoollav.Faizunnissa 1^05 
(1) this question was not at all discussed, the main contention Avatun- 
there being that the delegation of power to the wife was in- 
valid except on certain specified occasions, and there the Court *'• . 

Karam Au 

held that such delegation was not contrary to Jlahomedan 
law. 


CoxE AND Doss JJ. This appeal arises out of a suit for the 
recovery of a mfe. 

The defence is that at the time of the marriage it was stipu- 
lated between the parties that in the event of the husband 
taking another wife the wife should have the power to divorce 
herself and that lufthe exercise of that power the defendant 
divorced herself in December 1904. 

The Subordinate Judge has found that the stipulation was 
made and that the plaintiff broke it by marrying a second time. 
But he has held that the divorce is invalid, because the defen- 
dant did not exercise the option given to her immediately on 
hearing of the second marriage. The Subordinate Judge 
accordingly decreed the suit. 

The wife appeals. The learned vakeel for the appellant 
rel3dng on the decision in Meer Ashnii Alt v. Meer Aehad 
AH (2) argues that the wife did not lose her option of declaring 
herself divorced by reason of the delay between the time, 
when she heard of the second marriage of her husband and the 
time, when she exercised her right. Wo cannot see that there 
is any real distinction between the case cited and the present one. 
If we follow that decision we are bound to bold that the de- 
fendant’s divorce was valid and the suit must necessarily fail. 

The learned pleader for the respondent has relied upon the 
authorities cited in the judgment of the learned Subordinate 
Judge and on certain passages in Wilson’s Anglo-Mahomedan 
Law, second edition, page 103. But the passages, which 
have been read to us from these authorities, appear to deal 
only with cases in which the husband has, after marriage, 
given his wife the 'option of declaring herself divorced. 

(1) (IRV2) L L. R. S C«1e. 327 (2) (1871) 16 W. R 26^. 
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In Wilson’s Anglo-afahomedan Law, page 168, it is -stated— 
“ It is a fact that nearly all of what is said on the subject in the 
Fatawa Alamgiri and the Hedaya has reference to permiasion 
given by the husband to the wife after marriage to divorce 
herself at her option in specified contingencies.*’ The cases 
referred to are therefore different from the case now before 
us in whidi the parties entered before marriage into this con- 
tract that the wife should have power to divorce berself under 
certain circumstances, ff^iis stipulation was a most important 
element in the marriage contract. That the above is 
a true distinction appears to be accepted in Hamidoolla 
V. Faizunnissail), in which the learned Judges Say, “TbeMaho- 
medan law on the subject, which has been laid before us, 
provides for the delegation of the power of divorce by the 
husband to the wife on certain occasions by word of mouth, 
but it in no way, so far as it has been laid before ua, limits 
the e.tercise of that power to those occasions ****** 
We are aware of no reason, why an agreement entered into 
before marriage between parties able to contract, under which 
the ^Y^fe consented to marry on condition that, under certain 
specified contingencies, all of a reasonable nature, her future 
husband should permit her to divorce herself under the form 
prescribed by Mahomedan law, sliould not be carried out.” 
Wo agree with this decision and think that we are not bound 
in dealing with a stipulation in a marriage contract, to bo 
governed strictly by the rules laid down in the passages, which 
have been read to us, which deal with the exercise of the power 
of divorce by a wife, when an option is given by a husband 
after marriage. We think that, when a power is given to a 
wife by the marriage contract to divorce herself on her hus- 
band marrying again, then, if her husband does marry again, 
she is not bound to exercise her option at the very first mo- 
ment she hc.irs the news. The injury done to her is a con- 
tinuing one and it is teiwonable that she should have a con- 
tinuing right to exercise the power. Ihis was the view taken 


(IJ (I8«2) L L. R. g Calc. 327. 
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by the Court in the case of Meer Aahruf AH v. Meer Ashad 
Ali{l), which has already been cited. And that view was Ayato'* 
followed in ATtiniddin V. Mtissummat Chenuri{2), in which it Beebec 
is clear that the wife exercised the power of divorcing herself karaVi Ali 
some time after the contingency, which gave rise to it, oc- 
curred. 

On reading the evidence we do not think that the delay, 
which the wife made in this particular case, was under the 
circumstances unreasonable. 

Accordingly wo must hold that the divorce was valid and 
the suit should have been dismissed. 

The appeal is accordingly allowed with costs in both the 
Courts. 


Appeal alloxced. 

(1) (1871) 10 W, It. 260. (2) (1005) 3 C. L. J. 49. 
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Augtut ‘ 21 . 


Brfwe Jlr. JuiSicc tVoodro^e^ 

GANOUA SUNDAUY CHAUDHUKANI 

V. 

NALIKI BANJAN BAHA.« 


Trt»pa*$-~-Court 0 / Wards, fiourrs of-^Jifal'aciministnitiof^^-Court of Words 
Att {Drryjal Aet IX of 1870 ) — “ Proprietor "—InfanX beneficiary, reridwtrj 
legalct vhen " proprietor ^‘•“'Executrix, foaition of-—PoB»t$aion — Cunh'nu* 
inj trexpaea—Infunction-^iril Procedure Code (Aet XIV of J8S2) s. 
J2I-—Xolice of tuit, whether neceaaory, where PuhUc Officers are sued in 
indiriduat capacity, or in/unction souyhl-^urisdietion^Ifnmootabk pro- 
perty-’-Aeqiiiriiion by executrix-— Trespass under order of hisher official, 

Tliirtccn years having elapsed sioco the death of the testator, and the «d* 
ministration by tho executrix of his estate, which consisted of immoveable 
proi>erty in Eastern Bengal and Assam, not being complote, and there being 
a suggestion of mal-odminiatration, the Court of Wards of Eaaiom Bengal 
and Assam declatod the infant bencQciar^’ a minor under the Act, declared 
its deterramatton to take the estate under its charge as the property of the 
minor, and directed that posecssiou bo taken of the property on its behalf. 

Subsequent to this declaration tho oxocutrix purchased a house in Calcutta 
for the estate and out of tho assets of the estate. 

Tho ofTicors appointed by tho Court of Wards proceeded to execute its direc* 
tions, tliey collected and appropriated roots, the collection, however, being 
made in tiie name of tho executrix as mutation of names had not been elTected, 
and they took over the establishment of the executrix in tlio absence of the 
executrix, without her consent and in spite of her protest. 

On a Buii being iuHlituted without notice under e. 424 of the Code of Civil Pro- 
eedure by tho executrix against the ofCcera in their private individual capacity 
«a treapassers, for a declaration of her title and for an injunction : — 

Ueld, the Court of Wards can only take possosaion of the estate of a minor, 
if he can be said to be its *' proprietor “ within the meaning of the Court of 
Wards Act. Tho residuary legatee does not become '* proprietor,” imtQ 
after administration has been completed, and the residue ascertmoed 
and made over to him- The Court of Wards has no power under 
im Act to override the wishes of testators and proprietors generally. The 
Court of Words has 00 jjower to determine whether there had been mal-ad* 
xnitiisir&tion by the executrix, «id on ite own determination to take poasesrion 
of the property vested in the oxocutrix. Jlol-administration by tlie executrix 
wBB no ground for taking possesaon by the Court of Wards. 

* Original Qvil Suit Sio. 641 of 1808. 
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In th« amimstnncw of the cAse, pw«c«lon of the ntAto rcnlly retOAinecI 
with the pladntifTt And thero was n continuing trespass against nliich the 
plaintin was entitled to relief tiy way of injunction. 

Section 42t of tlio Codo of Cnil Proeciluro has no application where public 
oQlccrs aro sued not in an admitted ofTict.!] capacity, but os individual tres* 
passers, nor so far as a suit soeLs for relief hr way of injunction. 

The High Court may entertain on action in rcapcct of immo\ cable property, 
provided a portion of such property is within the jurisdiction. It is not nccea* 
ssry* that the aiusQ of action nhouM arise within the local limits, or bo spcciQ* 
cally with reference to the portion of the property, within thoao limits. 

An acrjuisition of property for the eslnto hy the executrix, by purchaao out 
of the assets of the estate formed part thereof, although the purchase took 
place ofler the declaration of the Court of Words taking oxer charge of the 
estate. 

A trespass committed hy order of a higher official is in substance the oct of 
that official, who can be sued as a trespasser. 

Original Suit. 

The plaintilT Sreeniutfy Gnnoda Sundnry Cltnudliuram, the 
widow and c:cecutri\ of otic Mohun Chandra Roy Chaudhurj’, 
a zemindar of Atliarbari m Ihc District of Mjanensingh, in the 
Prorinco of Eastern Pcngal and Assam, instituted tliis suit 
without notice against Xalini Ranjan Rnh’a, J. R. Blackwood, 
and R. Nathan described in the plaint as gentlemen, praying 
inter alia (3) for a declaration that she was entitled as execu- 
trix to retain and bo maintained in the peaceful possession 
and management of the estate of her deceased husband includ- 
ing a certain property in Calcutta, (4) for an injunction forth- 
with restraining the defendants, their servants and agents 
from interfermg in any way whatsoever with the management 
and possession of tlie said estate by the plaintiff or otherwise 
intermeddling therewith, until tho final determination of this 
suit, (5) for an injunction restraining the defendants from 
further proceeding with the application for substitution of 
names in place of the plaintiff in suit No. 38 of 1008 in the 
Court of the 3rd Munsif of Mymensingh or with any similar 
application for substitution that may have been made in any 
other Civil Court and from making any such applications, 
and also from further proceeding with the application for re- 
gistration of names under Bengal Act VII of I87G, in the Col- 
lectorato of Mymensingh and also from making any similar 
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npplioation for rogiatrafion in the Collectorate of Mymensingh 
or other diatriot in respect of any revenue paying property 
Lolongmg to the said estate, until the final determination of 
this suit, and (fl) for an inionction perpetually restraining the 
defendants, their servants and agents from interfering in any 
way whatsoever with the management and possession of the 
said estate by the plaintiff or otherwise intermeddling there- 
Anth. 


In January 1895, JloUun Chandra Roy Chaudhury died 
possessed of a considorablo estate in the province of Eastern 
Bengal and Assam, and leaving a Bengali will, dated 2nd Oc- 
tober 1890, whereby bo appointed his widow, the plaintiff, his 
executrix. 

The Sth clause of the will was as follows : “If any adult 
son of mine or a son of my loins or adopted son among my ■ 
sons bo living at the time of my death, the said adult son or 
the oldest among the sons shall bo the executor. Failing him 
my wife Sreomutty Ganoda Sundari Chaudhurani shall be 

the executrix of this my will whoever other than 

the son of my loins or my adopted son shall be my executor 
or administrator, shall remain confirmed in the ofiBco, until 
the son of ray loins or my adopted son attains majority. On 
the son attaining majority my property and the charge of per- 
forming the acts intended by me mentioned in the will shall 
devolve on him subject to the provisions of this will.” On 
Jlay Sth, 1895, the plaintiff obtained probate of this will from 
the District Court of Mymonshigh, and took possession of the 
estate of the testator. 

As early as 1884 the testator had by deed given the plaintiff 
power to adopt a son, and in May 1899 the plaintiff adopted 
Promode Charan Eoy Chaudhury, an infant about two years 
old, as a son to her deceased husband. 

It was alleged by the plaintiff that the testator died indebted 
to the extent of about sevenlacsof rupees.andthat she had re- 
duced the debt by about two lacs by the date of suit, but that 
the administration of the suit was not yet complete. 
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By an order of the Board of Revenue of Eastern Bengal and 
Assam, dated 23rd April 1908, passed under the provisions of 
the Court of Wards Act of 1879, the Court of Wards declared 
Promodo Charan Roy Chaudhury a minor under the Act, 
and declared its determination to take under its charge the 
property of the minor, and directed that possession bo taken 
of such property on its behalf. 

By a further order of the same Board, also dated April 23rd, 
1908, the Court of Wards appointed the Commissioner of the 
Dacca Division and the Collector of Mymensmgh to be res- 
pectively the “Managing Commissioner** and “Managing 
Collector ** of the estate of the minor, and authorised the ap- 
pointment of a Deputy Collector to be put in charge of the 
estate as “ Manager.** The defendants R. Nathan and J. B. 
Blackwood were at thedateof the orders of April 23rd, 1908, 
respectively Commissioner of the Dacca Division, and Collec- 
tor of Mymensingh, and in pursuance of the orders the de- 
fendant Nalini Ranjan Raha, a Deputy Collector, was on 
June 2nd, 1908, appointed Manager under the Court of Wards 
of the estate of the minor. 

On June 3rd, 1908, there appeared in the Bengal and 

Assam Gasc/Ze a notification, dated May 27th, 1908, to the effect 
that the Court of Wards of Eastern Bengal and Assam had 
declared Promode Charan Roy Chaudhury a minor, and had 
assumed charge of his property, and requiring creditors to sub- 
mit their claims to the Court of Wards at the office of the Board 
of Revenue at Dacca. 

It was of this order, which was brought to her notice on 
June 4th, 1908, that the plaintiffvcomplaincd She alleged 
that since the death of the testator she had been and still was 
in possession of the estate of the testator, which included 
amongst other properties, No. 0, BechooChatterjeos Street, in 
Calcutta. This property was purchased by the executrix for 
the estate and out of the assets of the estate, but subsequent 
to the declaration of the Court of Wards, The plaintiff sub- 
mitted that the estate left by the testator was legally vested 
in her as executrix, that she was recorded as such in the books 
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of tho CoUoctorato, niifl timt by dcclnring I’roraodc Oinran 
Roy chnudhiii^' a IVardofCoiiri, tlio Court of Words hod not 
ttcqiilred and oould not ocquiro iiny jurisdiction or rigid to tohe 
over tho cstole or to offcct her right to tho estate or to inlcr- 
foro uithher possession nml innnagemont. She further alleged 
that, noting under the orders nnd directions of tho other 
two defendants, tho defendant Nalini Ranjnn Ralia on June 
Rlh. lOOS, wrongfully entered into her kutcherry at Athnrhari 
and was at tho date of suit trying to assiirao management of 
tho estate nnd was attempting to interfero with tho collection 
of rents of tho estate by herself nnd her servants, that on July 
2nd, 1008, ho applied in the Court of tho 3rd Munsif at Sfymen- 
singh to have the name of Promodo Chnrnn Roy Chaudhury 
as a Ward of Court through himself ns next friend substituted 
in tho place of her omi name in a tent suit No. 38 of 1008, 
nnd that on July 7th, 1008, ho applied before the Collector of 
Mymonsingh for the registration of his name as manager 
under tho Court of Wards in respect of several revenue paying 
properties belonging to tho estate in tho district of Mymen- 
singh. Tho plaintiff charged that the three defendants act- 
ing in conspiracy and colluBlon wrongfully denied her right 
as oxcouttLv to tho testator’s estate and her right to the posses- 
sion and management thereof, and were attempting to oust 
her from her office as suoli executrix, nnd threatening to ob- 
tain possession of tho estate including the property in Calcutta, 
tho tenant of which bed been called upon to pay his rent to 
the defendant, Nalini Eanjan Raha. 

Tho Deputy Collector alleged that, acting under the instnio- 
tions of tho “Managing Collector”, on June 8th, 1908, he 
proceeded to Atharbnri and took charge of all tho documents 
of title, books of account and papers of tho estate and that 
since that date he had been in aotuai possession of and carried 
on the management of tho estate as manager under tho Court 
of Wards. 

Tho Deputy CoUeetor eoHected and appropriated rents of 
the estate, the collection being made in the name of tho execu- 
trix, as the mutation of names on the register had not been 
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cCFoctcd, and took over the cstablisliincnt of tho executrix. 
This >vas done in Ijcr absence and without her consent and tho 
executrix protested against tho proceeding, and continued 
collecting rents herself on her own account. 

Tho defendants denied tho charges of conspiracy and collu* 
sion or that they had ever attempted or threatened to take 
possession of the property in Calcutta, or done any acts in 
refcronco thereto and alleged t!»at tho acts done by the “ Jlanag- 
ing Commissioner ’* and tho ** Managing Collector ” in tho 
appointment of tlio Deputy Collector as** Jranager”, and tho 
taking possession of and assuming and retaining the manage- 
ment of tho estate were lawfully' done by them in pursuance 
of tho orders of tho Hoard of Rovenuo, in tho discharge of 
their duty and in good faith, and that tho acts done by the 
Deputy Collector, were similarly done jn obedience to tho 
lawful orders of his superior ofiicers, which ho was bound to 
oxocuto. Tbo defendants submitted that at the time of the 
orders of April 23rd, 1908, tho estate was not vested in the 
plaintiff, that the plaintiff was only acting as manager for and 
on behalf of tbo minor, that the minor was the sole proprietor 
of tho estate, and that under the orders of the Court of Wards 
the estate of tho minor came into the lawful charge of tho Court. 
It was admitted bj’ the defendants that at tho time of the de- 
claration, the administration of the estate was not complete, 
but it was suggested, there had been unnecessary delay and 
mal-administration on tbo part of the executrix On the 
institution of this suit, the plaintiff^ obtained a rule for an 
injunction, which came on for hearing on August 3rd, before 
Woodroffo J., and on August 4th, tho further hearing of 
the rule was adjourned, until the hearing of the suit, which 
was expedited. 

The Advocate-General {Mr. Sinha), (The Standing Counsel, 
Mr. W. Gregory, and Mr. Eggar with him) for the defendants 
This suithasbeen instituted agamstpublic officers purporting 
to act in their official capacity and hence is not maintainable 
in the absence of notice under section 424 of the Code of Civil 
Procedure. The interpretation of section 424 cannot be 
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deduced by reference to English casesonEnglishstatutes, where 
both the language and intention may be different. See The 
Secretary 0 / State jor India in Council v.BajhcH jDehi(l). The 
object of section 424 is to bring to the notice of an official that 
legal proceedings aro threatened and to give him an oppor- 
tunity to retrace his steps, or restrain his action. Hence 
section 424 would apply equally well to a rule for an injunc- 
tion as to a suit. Further, before the plaintiff can obtain an 
injunction, she must shew’ that irreparable damage would be 
caused otherwise. Again this suit for an injunction is not 
maintainable, as the Court of Wards obtained actual posses- 
sion of the estate on June 8th, 1908, before this suit was filed. 
The plaintiff*s proper remedy. If any, would bo under section 
46 of the Specific Relief Act for relief in the nature of a man- 
damus. This Court has no jurisdiction to entertain this suit. 
The whole of the estate of the testator at tlie date of the de- 
claration lay outside the jurisdiction. The Calcutta property 
was purchased recently after the declaration and hence did 
not vest in the plaintiff as executrix as part of the testator's 
estate. Moreover the Court of Wards of Eastern Bengal and 
Assam did not and could not luider the Act take possession 
of the Calcutta property. The Court of Wards has power to 
determine for itself, whether there has been mal-administra- 
tion of an estate, and on its own determination to take charge 
of an estate, before administration is complete. See section 
6 of the Court of Wards Act. The executrix was not the “ pro- 
prietor of the estate within the meaning of the term in sec- 
tions 6 and 7 of the Court of Wards Act. Though the estate 
may vest in an executor as such, the ownership is not in him. 
See section 4 of the Probate and Administration Act. By 
the term “ proprietor ** is meant the person beneficially en- 
titled, in this case the infant. The testator’s will, a Bengali 
will, should not bo construed too strictly. See Josephine Hose 
HaTriss v. Edward Brown (2). The plain and ordinary mean- 
ing of the clause in the will appointing the plaintiff executrix 


(1) (1897) I. L.R. 25 Calc. 239,244. 


(2) (1901) 5 C. 'VV. N. 720. 
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was that the plaintiff should merely bo the manager of the I908 
estate for the benefit of the minor, until ho attained his major- Gan^a 

ity. See Taran Singh Hazari v. Ramralan Tewari {V). Dal 
Koer X. Punhas Koer (2) was also referred to. baki 


Mr. Chakravarti {Mr. B. C. Mitter and Mr. D. N. Basu Naliki 
with him) for the plaintiff. Section 424 of the Code of Civil 
Procedure has no application to this suit. The suit was insti- 
tuted against the defendants in their private individual capa- 
city as trespassers, and not in their official capacity. The 
acts of the defendants were not authorised by any statutorj' 
enactment. The defendants could not be said to be acting 
under the Court of Wards Act, in taking possession on behalf 
of the minor, of the estate, of which the plaintiff-executrix 
was “ proprietor.*’ See Raleigh v. Goschen (3), and Bambridge 
V. The Postmaster Geneial (4). Section 424 is intended to 
apply only to those cases, where the title or jurisdiction of the 
public officer is admitted, and the loss caused has been duo 
to some irregularity, mistake or inadvertence on his part. 

Notice would be necessary to give the officer an opportunity 
to meet the claim without the annoyance of a suit. See Sha- 
hehzadee Shahunshah Begum v. Fergusson (G), and Chunder 
SikhuT Bundopadhya v. Obhoy Churn Bagchi (C). The Secre- 
retary of State for India in Council v. Rajlucki Debi (7), cited 
on behalf of the defendants was referred to,andnotconfirmed 
in Jlfontndro Chandra Nandi v. Secretary of Slate for India (8). 

Again section 424 can have no application to a suit, where an 
injunction is sought. The section requires notice of suit to 
be given “ in respect of an act purporting to be done." The 
relief sought by way of injunction hero is against an act that 
is threatened and not complete. The possession of the estate 
remained in the plaintiff and the defendants were in the posi- 
tion of continuing trespassers. If in a suit for an injunction 
two months* notice were necessary, the mischief apprehended 
maybe done before the suit could bo filed. See /’/otcer v. Local 

(I) (1003) 1. L. It. 31 Calc. 89. (5)<1SS1) L L. B. 7 Calc. 499. 

(1!) (1904) 8 a W. K. 608. (6) (1880) 1. 1*. R.6C-1'-. R 

(3) (189S1 I Ch. 73. (7) (1697) I, U B. C-1-. 239. 

(4) [1900] 1. K. B. 17S. (8)(1907)LL.B. 3IC*lc. 2i7.J»l. 
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deduced by rofercncfttoK«gbj«b cases on English siauitea, where 
both the language tmd intention may he diGerent. See Th 
Secretary of Slate for Jwlia in Council wJlajlucki J)chi(l). The 
object of Rcction 42*1 is to bring to the notice of an official that 
legal proceedings are threatened and to give him an oppor- 
tunity to retrace hw steps, or restrain his action. Hence 
section 424 would apply equally well to a rule for an injunc- 
tion ns to a suit. Further, before the plaintiG can obtain an 
injunction, she must shew that irTO])arablo damage would ho 
caused othenviso- Again this suit for an injimction is not 
maintainable, as the Court of Wards obtained actual posses- 
sion of the estate on June 8th, 1008, before this suit was filed. 
The plaintiff’s proper remedy, if any, would bo under section 
45 of the Specific Relief Act for relief in the nature of a man- 
damus. This Court has no jurisdiction to entertain this suit. 
The whole of the estate of the testator at the date of the de- 
claration lay outside the jurisdiction. The Calcutta property 
was purchased recently after the declaration and hence did 
not vest in the plaintiff as executrix ns part of the testator’s 
estate. Moreover the Court of Wards of Eastern Bengal and 
Assam did not and could not under the Act take possession 
of the Calcutta property. The Court of Wards has power to 
determine for itself, whether there has been mal-administra- 
tion of an estate, and on its own determination to take charge 
of an estate, before admuustration is complete. See section 
6 of the Court of Wards Act. The executrix was not the “ pro- 
prietor * ’ of the estate within the meaning of the term in sec- 
tions 6 and 7 of the Court of Wards Act. Though the estate 
may vest in an executor as such, the ownership is not in him. 
See section 4 of the Probate and Administration Act. By 
the term “ proprietor ” is meant the person beneficially en- 
titled, in this case the infant. The testator’s will, a Bengali 
will, should not be construed too strictly. See Josephine Bose 
Harries v, Edtmrd Broion (2). The plain and ordinary mean- 
ing of the clause in the will appointing the plaintiff executrix 


(,i) (I897J I. L. B. 25 Calc. 23&, 244. 


(2) (1901) S a ‘VV. N. 729. 
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wfts tlmt the plftintifT should merely Im the manager of the IPOS 
estate for the benefit of the minor, wntil ho attained his major- Oanoox 

ity. See Taran Sivgh Ilaznri v. JTtinimfnii Tcurrti {\). Dal 
A'oer V. Pttnhas Kocr (2) tras also referred to. 


J/r. Chahravarti {Mr. D. C. J/*7/cr and Mr. D. A’. 2}asu Naum 

with him) for the plaintiff. Section 424 of the Code of Civil ^nAiu!* 

Procedure has no application to this suit. Tho suit was insti- 
tuted against tho defendants in their private individual capa- 
city as trespassers, and not in their official capacity, The 
acts of the defendants were not authorised by any statutory 
enactment. Tho dcfendnnt.s could not bo said to bo acting 
under tho Court of AVards Act, in taking possession on behalf 
of tho minor, of the estate, of which tho plaintHT-cxccutrix 
was “ proprietor.*’ See Jlaldgh v. Ooschen (3), and Dainbridyc 
V. The Postmaster Genaat (4). Section 421 is intended to 
apply only to those eases, where tho title or jurisdiction of tho 
public officer is admitted, and tho loss caused has been duo 
to some irregularity, mistake or inadvcrtonco on his part. 

Xotico wouid bo necessary to give tho officer on opj>ortunity 
to meet the claim without tho annoyance of a suit. See Sha- 
hd)zadec Shahutishah Dsguvi v. Fetgusson (5), and Chindcr 
Sikhur BuTidopadhya v, Ohhoy Churn liagchi (0). The Secrc^ 
retary of State for India in Council v. Jtajlucki Debi (7), cited 
on behalf of tho defendants was referred to,andnotconfirmod 
in Manindra Chandra Nandi v. Secretary of Slate for India (8). 

Again section 424 can have no application to o suit, where on 
injxmction is sought. Tho section rc(|uires notice of suit to 
be given “ in respect of an act purporting to bo done.” Tho 
relief sought by way of injunction hero is against an act that 
is threatened and not complete. Tho possession of tho estate 
remained in tho plaintiff and tho defendants were in the posi- 
tion of continuing trespassers. If in a suit for an injunction 
two months* notice were necessary, tho miscliiof apprehended 
may be done before tho suit could bo filed, Sco Flower v. Local 

(1) (1003)1. L.B. 31 Calc. 89. t t. «» f.i.. 4'»'J 

(2) (1901) 8 C. W. N. 658. I • . ■ 

(3) [1898] 1 Ch. 73. : ■ ' 

(4) tlOOej 1. K. B. 178. 
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Board of Lota Leyton (I). In Hari v. Secretary of State for 
India (2) it was hold that notico of suit Wtas nccessaiy, on the 
express assumption that in the circumstances of that case no 
injunction could be claimed. See also Manohar Ganesh 
Tambehar v. Dakar Munici’pality (3), Munici'pality of Parola v. 
Lakslimandas (4), Sardarsingji v. Ganpatsinghji (6), Detm- 
kabai v. Mun. Com. of Bombay (6). 

This Court had jurisdiction over this matter. A portion 
of the estate, that is the Calcutta property, lay tvithin its 
local juriadiotion. It is not necessary that the threats should 
have been made within the jurisdiction, or with reference to 
the portion within the jurisdiction, although we do allege that 
our possession of the Calcutta property was in fact threatened. 

To give this Court jurisdiction, it would be enough if portions 
of an estate outside the jurisdiction were threatened, if a por- 
tion of the same estate lay within the jurisdiction of this Court. 
It was quite immaterial that the Calcutta property was pur- 
chased for the estate subsequent to the declaration. The 
assets, with which it was purchased, formed part of the estate : 
hence the property itself belonged to the estate. An acquisi- 
tion by the executrix must form part of the estate. 

The suggestion that the Court of Wards of Eastern Benga' 
and Assam had no power to take possession of property out- 
side its jurisdiction is uTong. Sections 6, 7 and 11 of the 
Court of Wards Act show, that the jurisdiction is personal 
and in a proper case that Court would have such power. See 
Lachmi Barain v. Fateh Bahadur Singh (7). 

The minor was not the “proprietor** of the estate within the 
meaning of the term in the Court of Wards Act. The bene- 
ficiarj’ under a will cannot become “proprietor** until after 
administration is complete and the residue ascertained. See 
Chaiierput Singh v. Maharaj Bahidur (8). The Court of Wards 
has no power to administer an estate and cannot obtain grant 


(IJ (1877) L. li, 5 Oi. D. 347. 

(2) (1003} I. L. R. 27 Boou 4S4, 450, 

(3) (1800) I. I* R. 22 Boro. 289, 204. 

(4) (1900) I. L. R. 25 Bom. 142, 150. 


3) (1889) I L. R. 14 Boro. 395, 398. 

6) (lQ04i 0 Rom. L. R. 1028, IMO, 

7) (1902) I. LB. 25 AIL 105. 

8) (1904) I. L R. 32 Calc. J9S, 218. 



• VOL. XXXVI.] CALCUTTA SERIES. 37 

of letters of administration See Ganjessur Koer v. The Col- 1908 
lector of Patna (1). The Court of Wards Las no power to deter- Gasoda 
mine, whether there has been devastavit, and to take over chaudto- 
charge of an estate on ifs o^vn determination. In doing so the 

Court of Wards w’ould be usurpir^ the authority of a Civil Naxi^i 

Ranjan 

Court. Raha. 


The action of the Court of Wards was entirely highhanded WoODBOrlE 
and the plaintiff is entitled to an injunction. See Colls v. 

Home and Colonial Stores, Ltmitcd (2), If this Court is of 
opinion that the defendants did actually obtain possession of 
the estate, such possession was not legal possession and merely 
amounted to a continumg trespass ; it would bo unnecessary 
for the plaintiff to file a suit in ejectment and she was entitled 
to an injunction. See Ooodson v. Richardson {^), which was 
followed in Eardky v. Granville (4) and Alien v. iVarhn(5). 

See also Battersea Vestry v. County of London and Brush Pro- 
vincial Electric Lighting Company, IAniiied{^), and /farmon 
T. Duke of Portland (7). The plaintiff is entitled to relief against 
each one of the three defendants personally and individually. 

See Raleigh y.Goschen{S). Hexl v.fft'H(9) wasalso referred to. 


Cur. adv. vuU. 


WooDnoFFE J. The plamtiff is the widow of Mohun 
Chandra Roy Chaudhury, zemindar of Atharbari. who was 
possessed of extensive zemindarics in Jlymensingli. He 
died thirteen years ago in January 1895, leaving a will, o 
which ho appointed the plaintiff executrix. The latter o 
tained probate on the Sth May 1895. Prior to bis death hi 
gave power to adopt and the plaintiff has adopted a son to un. 
Promodo Charan Roy, now about 11 years old. The estate 


(1) (189S) I. L. R. 25 Cole. 795. 

(2) [1004] A. a 179. 

(3) (1874) U R. 9 Qi. App. 221. 221, 22t». 

(4) (1870) L. R. 3 Clu D. fc2C, 832 

(5) (l(j;5) L. R. 20 Eq. 4C2. 407. 


[ClIlSOSj I Ch. 474. 481. 
[7)11S93J 1 Q. R. H2- 
Ih) I1S‘>8] 1 Ui. 73. 

( 9 ) (1S72) L. It 7 CU Apr- 



38 


CAI-CfTTA .Si:[U!;.i. [VO!,, xxxn- 


ms 

Gakoha 

St’KPAnV 

Cniunjiv*- 

PAXl 

f. 

NAU.vr 

Kak/an 

Kaiu« 

WooDuorn: 

J. 


VR3 nt tlio Iciitntor’fl dcnth nnd now ia in debt nnd certAin 
direcliona of the teatntor have not yet been CAnied out. The 
jilnintifl hnya timt she in May 1008 came to Icam that tho Court 
of Wnrda of Laslcnt Bengal intended to take poaacaaion of the 
eatato. On tho fird Juno 1008 that Court tsaued a notification 
flssuniing^ charge of the estate in Buit, wiiich waft dc.seribedto 
bo tho i»ro|icrty of tho minor. 

It (8 of this order that tho plamtiff complains. She Boya that 
tho Citato is vested in her as executrix and it is not tfic pro- 
perty of tho minor so as to enable it to bo taken possession 
of under tho Court of Wards Act. Sho seeks to avoid a threa- 
tened intcrferonco with her possession. Tlio suit i.a not against 
tho Court of Wnrda, but against those defendants, who are 
sued in their individual capacity. The first defendant is a 
Deputy Coll ctor at present on deputation as Manager under 
tho Court of Wards of tho estate in suit. Tho second defen- 
dant is tho Collector and District Magistrate of Mymonsingb 
and is Managing Collector Tho third defendant is tho Com- 
missioner of tho Dacca Division and is 3Ianaging Commissioner. 
As I have said tho suit is not against thorn in their official capa- 
city, but in their private individual capaoity as alleged tres- 
passers. They aro sued not because of, but in despito of tho 
fact that they arc public officers. Tho suit as originally 
framed proceeded on tho assumption that tho plaintiff was in 
possession. It ashed for retention in and mamtonance of 
possession and for an injunction restraining interforonco with 
such alleged possession. At ibo trial Counsel for tho plaintiff 
asked to amend tho plaint so as to ask for recovery of possession 
should the Court hold (which is not admitted) that the plain- 
tiff was not in possession of the estate or some part of it. No 
notice of suit has been given. AU the estate is without the 
Jurisdiction with tho exception of a small parcel, which is stat- 
ed to belong to it and which was purchased for Ns. 10,000 out 
of funds belonging to the estate some short time ago, namely, 
a house in Calcutta, 6, Bechoo Chatterjee’a Street 

The first objection taken is that the suit is bad, because no 
notice has been given and it is contended that notice is neces- 
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saiy under section 424 of the CHvil Procedure Code. It is 
argued, bovrover, that Bootion 424 has no application as the 
defendants are not sued in an admitted official capacity, but 
as individual trespassers. I think this contention is correct. 
But apart from this and assuming that the section was other- 
wise applicable, it would not, I think, apply, so as to render 
notice necessary so iar as the suit seeks relief by injunction. 
The section doubtless says in suit ** but it also speaks of an 
act “ done *’ and would not therefore apply to prohibit a suit 
for an injunction to restrain the commission of an act not done, 
but-threatened to bo done. And it has been so hold. Were 
this not so a party would be deprived of relief : oa the 
threatened act might and probably would take place before 
the expiry of the period of two months. I hold therefore that 
no notice is necessary. The second preliminary objection is 
that, even if notice is not necessary, the Court has no juris- 
diction to entertain the suit. In my opinion it has. This is 
not a case in which jurisdiotion is sought to bo founded on the 
fact that a portion of the cause of action arose within the juris- 
diction, in which case it might be necessary to prove that the 
threatened disturbance of possession took place within the local 
limits. Evidence has boon tendered to meet the denial of the 
defendants that they are threatening to obtain possession of 
the Calcutta house and their allegation that the Court of 
Wards of Eastern Bengal have in fact no power to take charge 
of the house in this province except through the intervention 
of the Bengal Government ; a matter, I may hero interpose, 
of more machinery. It is in fact charged that the allegation 
in the I3th paragraph of tho plaint was made only with a view 
to give this Court jurisdiotion to entertain tho suit. Tho plain- 
tiff has on tho other hand sought to prove that the dofcndriits 
have attempted to interfere with tho plaintiff’s possession of 
tho Calcutta liouso. 

It is Haid that th<» firnt defemhint a’ked Kader Nath Ray, an 

omployoo of tho Atitarharl e-^tate to wTito to O'^certain the rent 
paid for tho C.dcutla hoiHo. an 1 to demand payment of tho 
rent. This h denied. A Mter wm then MTiltcn by tho Naib 
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ICrislinii Das Chaudhuty to tho tenant of tho Calcutta house. 
This man was formerly in tho service of the estate and was 
with other servants continued by tho Court of Wards, This 
letter purports to bo written on behalf of tho Court of Wards 
and olainiB payment of rent. This was followed by a letter 
from tho tenant to tho plaintiff, in which ho writes that he 
owes rents, but that as lie has received a letter directing him 
to pay to tho Couit of Words manager, he says : — “ I cannot 
dooido whether I should send rent to tho said Babn.” 

I have not heard the plaintifFs Counsel’s argument as to this 
part of the case and I express no opinion on it so far as it con- 
sists of the evidence of tho plaintig’s witnesses, ns in my opi- 
nion a finding on it is immaterial, the Court possessing jurisdic- 
tion for the reasons to bo stated. I may however in passing 
point out that apart from this evidence Exhibit I constitutes 
a throat against tho Calcutta property, which the first defen- 
dant appears to have been desirous of dealing with, as also the 
second defendant, the direction of the latter to wait having, 
I think, been given in order that mutation of names might be 
first effected. 

It is well settled that this Court may entertain an action in 
respect of immoveable property provided that a portion of such 
property is within the Jurisdiction. This no doubt is contested 
on the ground that, though there is a house in Calcutta, it was 
purchased after tho Court of Wards' declaration and does not, 
it is said, belong to the estate. Tills contention however is in my 
opinion not well founded. The assets, with which it was pur- 
chased, formed part of the estate and that, mto which the 
assets were converted, whether before or after the declaration, 
equally belong to the estate. .An acquisition by tho executrix 
for tho estate is part of it. And this is so ns regards tho defen- 
dants none tho less that as between the executrix and tho ulti- 
mate beneficiary, the latter might for one reason or other 
challenge or refuse to adopt the conversion effected. This 
being so a portion of the estate is in Calcutta. Tho suit seeks 
first a declaration and as portion of the estate, in respect 
of which that declaration is sought, is within the local 
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limits, this Court can grant a dcclarntion as regards tho whole 
estate. .tVnd for tho same reason it nmj' grant an injunction. 
A distinct threat has been made and attempted to be given 
cflcct to in respect of tho estate without tho jurisdiction, that 
is against an estate, a portion of which is within tho local limits. 
It is not ncccssarj*, ns 1 have said, that that threat should either 
have been made or attempted to bo given effect to within tho 
local limits or specifically with reference to property within 
those limits. I hold therefore that this Court has jurisdiction 
to entertain tho suit. But then it is said that relief should 
bo by ejectment it being contended that the Court of Words 
have already taken possession, the amendment, which I allow- 
ed, being the subject of objection. Undoubtedly there has 
been a disturbance of possession. Some rents and other monies 
have been collected and appropriated and tho plaintiff’s es- 
tablishment directed to obey the order of the defendant ap- 
pointed manager. But these rents have been collected in tho 
name of tho plaintiff and necessarily so, until mutation of names 
has been effected, which has not yet been done. The money 
orders cashed were in tlio plaintiff’s name and tho establish- 
ment was taken over in tho plamtifl’s absence and without 
her consent. Indeed she protested at once and has since 
made certain collections on her own behalf. fSince tho 
rule all collections on either side have stopped. There 
has been, therefore, m my opinion no such possession as 
would disentitle the plaintiff to an mjunction and necessitate 
resort to an action of ejectment. I ana of opinion that 
possession has really remained avith the plaintiff, though 
there has been a continuing trespass, against which she is 
entitled to relief by way of injunction. I now come to the 
. merits and as regards these the plaintiff has m my opinion a 
very clear case. The Court of Wards can only take possession 
of the estate, if the plaintiff’s minor adopted son can be said 
to bo its “proprietor” within the meaning of the Court of 
Wards Act. That term is not defined and it is therefore 
necessary to ascertain its meaning in this connection. It is 
contended for tho defendants that tho executrix is not the 
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proprietor. But (his is not the proprr form of the quMtion, 
nvIucIj rather is— is tho minor the proprietor ? If he is not, 
tiio Court of AVards have rienrlj* no right to take it from the 
plaintiff, in whom ns cxcdutrix it i«? vested in law. It is 
contended further thnt the position created for tho plaintiff 
by tho will is that merely of a manager for the infant 
proprietor. Hut however this may bo wo must look at the 
grant of probate. Under that grant tho plaintiff is tho 
represent at i VO of tho testator and tho estate vests in her 
as Bucli. Hut then it is said that, oven assuming this to bo so, 
“ proprietor '* in tho Act does not mean a person representa- 
tively entitled, but tho beneficiary, and that, as tho minor b 
the ultimate bcncficiarj', tho property is his notwithstanding 
that tho estate has admittedly not yet boon administered. I 
cannot however accept this contention. If it wore sound the 
Court of Wards would be entitled to override the wishes of 
testators and proprietors generally. A person may desire and 
direct that his estate should vest in and bo managed by on 
executor. The Court of AVards can, it is suggested, at any 
time override this direction and notwithstanding tho grant of 
probate take the estate out of his hands (notwithstanding 
moreover that as Court of Wards it has no power of adminis- 
tration) ; or a trust might bo created inter vivos for the benefit 
of an infant and the Court of AA^ards might according to tie 
argument, come in with or without any pretext and dispossess 
tho trustee. It can never have been intended that the Court 
of Wards Act was to hove power to override private rights in 
this way. And tho language of the Act does not warrant this 
construction. The rcsiduoiy legatee does not become “pro- 
prietor,” until after the administration has been completed 
and his mterest thus ascertained. This interest is subject to 
the payment of debts and legacies and the discharge of other 
trusts contained in tho will. No doubt he is beneficially 
interested in tho estate subject to these payments and the 
discharge of these trusts, but he is not proprietor, except when 
a residue has been ascertained, which on completion of ad- 
ministration is made over to him by the executrix. It is 
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admitted that the estate is unadministerod. But it is said that 
the testator died thirteen years ago and there has been mal- 
administration. If this bo so it may be ground for an action 
for administration on behalf of the minor, but it is no ground 
for taking possession by the Court of Wards. The argument 
even goes the length of asserting that the Court of Wards may 
determine, whether there has been mal-adrainistration and on 
its own determination take possession of property vested in the 
executrix. No authority has been cited or any of these pro- 
positions, which appear to be clearly unsustainable. In my 
opinion the minor is not the proprietor of the estate so as to 
enable the Court of Wards to take possession of it. The plain- 
tiff is then entitled to a declaration in terms of clause 3 of 
the prayer of the plaint and to the injunction sought in 
clauses 4 — 6 of the same. The plaintiff is entitled to relief 
against all the defendants. The documents and evidence show 
that the defendant Mr. Nathan directed the defendant Mr. 
Blackwood to assume charge of the Atharbari estate and that 
the latter by an order directed the first defendant to carry this 
out, which he has attempted to do. It is not necessary that nil 
the defendants should actually commit the trespass and a 
trespass committed by order of a higher official is in substance 
the act of that official, who can be sued as a trespasser. 

The rule is therefore made absolute with costs and the suit is 
decreed in the terms stated as against all the xlefondants with 
costs. 

Attorneys for the plaintiff ; B. N, Boat <t* Co. 

Attorney for the defendants : //. C. Eggar. 

Su\l decreed. 

Injunction granted. 
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CRiMINAL REVISION. 

lUjcte Mr. Jiittkc lirrU an4 Mr. Ju*fice U>jvt*. 

PIIANINDKA NATil illTIiA 

V. 

I'Mmixoii* 

CommiUnrnt—Hight ©/ ihr oceuttd to erost-ttaminf the frctreution xcitneats, 
and to firoduee defence tiidmce before cornmtimenl^^Pou-er of Ma^ittrate to 
commit at ony eUiye^of the ca»c~~Jurttdteuon of the Ilt.jh Court, at a Court 
cf limtion, to <jua*h a commifm^nt to tt in lU Orijinat Criminal 

Jon>Jic/ion«~Cnminol i^oc'rfime Code (Act T of JS05), ts. 2QS, 21S and 
Si7. 


IftOS 

JxiUj, U. 


Section iJl7 of tiio^Crmnnal rjoccdur© Code cannot U> read subject to 
6. fio Orii to rcncivr it tai]>crnti%o on a .>!oyidtrate. After ho has decided to 
cuuiBut tho caso to tho bct%aiutuit to aliou tho Accused to cross^oxamino the 
prosocution wjtticaacs end to t«H tvituc^s in his defence. 

Uliero, therefor©, tho accused did not cfosa-examino the prosecution wit* 
nesses immcdiaici) after tJicir examination •in*c]ticf, but appbed to tho Mogfe* 
tratc, after tUo close of tho prosecution, to cross-osamino them and to oxamioo 
defence witnesses:-— 

’ Bitd, tiiat tho AlagUtrato was justdled under s. 347 in committing tho case 
ivithout tho cross'oxammatioii of tUo prosecution witnesses and tho examina- 
tion of tbo wjtnesaoa for the defence. 

In re CUve Durant (I ), foUotved. Queen-Cmpreat w Ahmad (2), .^mperer v. 
iluhommad diawsntod {turn. Qi««n.-£tnpf6M v, Sagal Samba Sajaa 

(4), disiinguishe d. 

t^uare : — Wlicthor tho High Court, in its Appellate ond Bevisional Jurisdic- 
tion, has power to quash a commitment made to tho Court in its Original 
Criminid Junsdicilon. 


CaiMINAIi BtlliE. 

The petitioner, who was tho printer and publisher of a verna- 
cular newspaper called tho ** Jagantar,** was placed before tho 
Chief Presidency Magistrate charged under s. 124Aof.i’ 

Code in respect of certain ec^t* 

• Criminal Bovision No. 788 of 
Cluol rroetdency Mag^sWoto of CoU^ •, 

(1) (1808) Batanlal’s Unrep. Cr.^ 

(2) (1608) L h. R. 20 Ml. 261 * 


articles publi^ 

J' 

order of T.'” 

23rd of June 
1903) I. L. 
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above paper in its issue of the 9th May 1908, It appeared 
that the petitioner, who was unrepresented, did not eross- 
examine the prosecution witnesses immediately after their 
examination-in-chiof, but on the 23rd June, when the prosecu- 
tion had closed its case, a pleader appeared on his behalf and 
made an application to the Jlagistrate to bo allowed to cross- 
examine the prosecution w’itnesses and to call witnesses for the 
defence. 

The Magistrate refused the application and committed the 
accused to the High Court on the same day. 

The third Sessions of the High Court, to which the petitioner 
stood committed, commenced on the Ist July, and the appli- 
cation to quash the commitment was made on the 8th instant, 
but before his case was taken up. 

Mr. C. R. Dasa {Mr. S. N. Haidar and Bahu Narendra Kumar 
Boat with him), for the petitioners. As to the jurisdiction of 
this Court, the word “ High Court ** in s. 216 means, accord- 
ing to the definition in e. 4 {?), the highest Court of Criminal 
Appeal or Revision. In Chapter XXIII, no doubt “ High 
Court *’ means the Court in its Ordinary Original Criminal Juris- 
diction, Section 208 is imperative, and s 347 is to be read sub- 
ject to it. An accused has the right of cross-examining the 
prosecution witnesses before commitment : Qxieen-Emj>rtsa v. 
Sagal Samha Sajao{l). The Magistrate has no power to com- 
mit, until ho has taken all such evidence as the accused may 
produce before him : Queen-Empress v Ahmad (2), followed 
in Emperor v. Muhammad Hadi (3). 

The Standing Counsel {Mr. W. Gregory), instructed by jVr. 
Hume, for the Crown. Section 347 of the Code is not control- 
led by 8. 206. Its terras are imperative. If it appears to the 
Magistrate at any stage of the proceedings that the case ought 
to be tried by the High Court, he shall stop further proceed- 
ings and commit. Under s. 208 the accused has the right to 
cross-examine a prosecution witness immediately after his cx- 
amination-in-chief, but he has no right of cross-examination 

(1) (1893) L L. R. SI Calc. 642. (2) (189S) I. L. R. 20 All. 204. 

f3)(lS03)I. L. R. 26 AIL 177. 
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at tJio ond of tlie prosccafion case, ^\-hen the jUagistrate has 

bo committed. Eefeis 

1 '. to hi re Clive Durant (1). 

Emperor. 

Brett and Kyves JJ. The present application is made 
to us under h. 216 of the Criminal Broceduro Code praying 
timt WG ndll quash tho commitment made by the Chief Presi- 
dency hlagiatrato to the High Court of the petitioner, Phanin- 
dra Nath Mitra, on a charge under section 124A of the Indian 
Penal Code. Tho grounds, on which we are asked to quash 
the commitment are, that the Pre.sidency hlagistrate refused 
to allow the petitioner to eross-exixinine the witnesses examined 
for the prosecution or to cite and examine witnesses in his 
defence, it being contended that the provisions of s, 208 of the 
Gciminal Procedure Code are imperative, and that tho Magis- 
trate was in Ian* bound to allow the petitioner tliese privileges 
It seems that, while the witnesses for the prosecution were being 
cited and examined, no attempt was made by the accused to 
cross-examine them, and that the application to cross-examine 
those witnesses and to cite witnesses for the defence was made 
to the Presidency Magistrate after the prosecution had closed 
its case, and the Magistrate had decided to commit the peti- 
tioner for trial to tho High Court 

3Iie prd.sent application is, so far as we are aware, the Bret 
of its kind, which has been made to this Court in the exercise 
of its Ordhiaty Appellate Jurisdiction, and it seems doubtful to 
one of ns whether, in tho exercise of that jurisdiction, u'C have 
power to quash a commitment made to this Court for trial 
under its Ordinary Original Criminal Jurisdiction. The 
practice in somewhat similar cases has been to apply to the 
Judge exercising the Original Criminal Jurisdiction of the 
Court. The question of jurisdiction is one of considerable 
importance, but as tho present application is urgent, wo do 
not propose to deal with it, as w'p Iiofd that the application 
must fail on the merits. 

The question, which is raised by the application, is whether 
s, 347 of the Criminal Procedure Code is to be read as subject 

fl>a89S)RBtimI»r* Vru-Pj-, Or. fa. {>75. 
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to the provisions of s. 208 of the Criminiil Procedure Code, 
so ns to render it imperative on n Magistrate, after ho has 
decided to commit an accused for trial to the High Court, to 
allow him to cross-examine the wifnesso for the prosecution 
and to call witnesses in his defence. In our opinion the ques- 
tion must bo answered in the negative, and in this view we 
arc supported by a decision of the Judges of the Bombay High 
Court in the case 'of In re Clive Durant{\). Section 347 dis- 
tinctly lays down that, when a ilagistrato 1ms made up his 
mind to commit an accused for trial, “ he shall stop further 
proceedings." The section occurs in Chapter XXIV, which 
lays doAvn the general provisions as to enquiries and trials, 
and its provisions caiuiot be held to be governed by the pro- 
visions in Cliapter XVlll of the Code, which lay down the 
procedure to be ordinarily followed up to the time when the 
Magistrate decides to commit. 

Tlie attention of the learned Judges of the Allahabad Court, 
who decided the cases of Queen-Empress v. Ahmad (2) and 
Emperor v. Muhammad Uadi (3), to which we have been re- 
ferred, does not appear to have been invited to the provisions 
of s. 347 of the Criminal Procedure Code and the case of Queen- 
Empress V. Sagal Samba Sajao (4) is clearly distinguishable 
from the present, as in that case the point determmed was 
that the depositions of witnesses, whom the accused had not 
been allowed to cross-examine before tbo committing Magis- 
trate, were not admissible in evidence in the Sessions Court. 

We decline, therefore, to interfere and dismiss the applica- 
tion. 


Rule discharged. 


lOOH 

PumNDiu 
Naxn ^llTBA 

£UP£B0b 


(1) (18D8) Ratanlal’e Unrep. Cr. Ca. p. 975 (3) (1903) I. L. B. 26 All. 177. 

(2) (J898) I.L.B, 2UAJJ 264. (4)(1893)L L. B. 21 Calc. 642. 
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Jttfore Mr, Justice Woodroj^t, 

KRISTA CHAKDRA GHOSE 

V, 

KRISTA SAKHA GHOSE.* 

litetiver— Lease — Summary jurisdietion—ltemsdy—JnUrtsl-^IieeoivsT's 
accounts — Practice. 

Wlioro ft Icrtso Jifld been already granted by a Ileccit er ncting under an order 
of Court, and poafiefision of tho projicrty bad been given to the lessee, and sub- 
sequently certain parties Applied to tho Coiu’t for a declaration that tho lease 
was invalid, and for certain other reliefs ogainst t)io Kecciver and tho lessee. 

Held, that no summary order could bo passed to set osido the lease. The 
proper remedy Mould bo by suit against tho Bceeiver, and also against the 
lessee, if it was alleged that tho lease teas obtained by collusion. , 

Surendro Keshub lioy v. Ooorga Sootuiery Dossec (I), distinguished. 

Held further, that on this application no order could be made against the 
iesseo for interest ou arrears of rent, nor could any order be passed ogainst the 
Becoiver in respect of the same, ee this wsa a matter touching the Beeoiver’a 
aecounta. 

■ Original Suit. 

COiis was an application by certain of the present parties to 
an old equity suit for a declaration that the lease of a certain 
zemindari granted by tho Receiver was invalid and for cer- 
tain other incidental reliefs against the Receiver and the lessee. 

The material facts were shortly as follows : — 

On August 19th, 1823, Raja Baj Krista died, leaving a 
will, whereby he appointed Krista Chandra Ghose and Krista 
Sakha Ghose amongst others his executors. On May 22nd, 
1834, this suit was instituted in the old Supreme Court by 
Krista Chandra Ghose against the defendant executor, the 
other executors and the heirs of tho Raja for tho administra- 
tion and partition of his estate, for the appointment of a Re- 
ceiver and other incidental relief. 

* Ordinary Original Civil Jurisdiction. 

(I) (1888)1. L. R. 15 Calc. 253. 


loos 

June 22. 
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liy an order dated the IGth September 1836, the Receiver 
of tlio Supremo Court was appointed Receiver of the estate, 
and by a decree passed on the 10th April 1838, the respective Goose- 
shares of the heirs were declared, and a commission of par- Kbista 
tition was directed to issue. Oo^. 

A large portion of Raja Raj Krista’s estate, however, in- 
cluding the zommdari Gangamandal^ continued to remain 
unpartitioned, in the hands of the Receiver of the Supreme 
Court, and on the establishment of the present High Court, 
in the hands of the Receiver of the latter Court. This suit 
was, from time to time, revived in the names of the repre- 
sentatives of the parties, who happened to die or relinquish 
their interest, and the present applicants were brought on 
the record in the place of their predecessors in title by an order, 
dated the 12th November 1902. 

' On the 6th Jlarch 1902, an order was passed giving the 
Rocoivor liberty “ from time to time, without further order of 
the Court, to lease the said estate, for a term not exceeding six 
years , on such terms as to such Receiver may seem reasonable.” 

Under the last mentioned order the Receiver granted a 
lease of the zemindari of Gangamatidal to Raja Benoy Krista, 
one of the parties to the suit, at a yearly rental of Rs. 64,600 
for a term of six years expiring on the llth April 1908. In 
November 1907 the petitioners offered to take from the Re- 
ceiver a lease of the zemindari, on the expiry of the current 
lease, at an enhanced rent. On the 7th January 1908, that 
is, before the termination of the current lease, the Receiver, 
without notice to the other parties to this suit, granted a lease 
of Qangamandal, for a further term of 6 years as from the llth 
April 1908, at the same yearly rental of Ra. 64,600 to the 
same lessee. On the llth February 1908, the petitioners 
made an offer to the Receiver to take a lease of the Zemin- 
dari for 6 years at an increase of Rs. 10,000 over the present 
yearly rent, and on the 6th March 1908, the Receiver inform- 
ed the petitioners that he was not in a pceition to accept their 
offer. On now discovering for the first time the lease grant- 
ed on the 7th January 1908, the pet tioners made the present 
application, further charging the Receiver with having failed 
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to enforce <he term! of the provious lease against Eaja JJenoy 
Krista, in not realising from him the interest payable by him 
on arrears of rent. 

This application, ’Bhich was on notice to the parties, was 
for a two-fold order : — 

(i) Tiiftt the case of tho 8tli Janunry 1008 gronted by the 
Iloccivor to linja Benoy Krista bo liold to bo invalid as against 
tho applicants and that a lease of Ganyamandat bo granted 
after duo advertisomont so as to secure a larger rental in tho 
interests of the estate ; and 

(U) That tho Receiver bo directed to realise all sums duo 
for interest from tho said lessee Raja Bonoy Krista or ho do 
personally mako good tho losses sustained by tho estate in 
that bolmlf. 

Tho first part of tho application was heard on Juno 8th, 
1908. 

Mr. A. Chaudhitri for the petitioners, and Mr, Chakravarti 
for some of tho parties, in support of the petition, applied for 
an adjournment to file further affidavits. 

The. Advocalc^Gencral {Mr. Sinha) {Mr. Stokes with him) 
for the lessee. Rajah Benoy Krista, took tho preliminary 
objection that tho application could not be ontortained. The 
lease was executed on January 8th and possession was taken. 
Tho matter had passed out of the stage of a contract and had 
resulted in a conveyance of the property to the lessee. Tho 
Court had no power to pass any summary order on this appli- 
cation, declaring the leas© invalid. The petitioners’ remedy 
lay in instituting a separate suit. 

jlfn Chahravarti. Parties are always allowed to appear 
pro inUresse suo. The lessee was a party to this suit, and all 
the parties were before the Court. The Court can always 
control the management of an estate by the Receiver. See - 
Stirendro Keshiit Roy v. Doorga Soondary Doss.c{l). The 
jurisdiction extends beyond the region of contract. 

Iff. A. Chaudhuri. The act complained of was an act of 
the Receiver. Tho lessee being a party to the suit, could 


(l) (1888) 1. 1*. B, 16 Calc- 2S3. 
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alwa}*8 bo brought before tho Court : Se© WoodrofTo on Recei- 
vers, pp. 220, 221. 

Mr. C. Jt. Das, for some of tho parties, supported tho Ad- 
vocate-General and cited Ohosal v. Ohosal{l) decided by Sale 
J. in favour of Ins contention. 

The Advocalc-Ocncral, in reply. Both tho cases Surendro 
Keshnb Roy v. Doorga Soondanj Dossee (2) and v. Branc- 
^•cr(3)cited therein, dealt with matters of contract, and are to 
bo distinguished from tho present application, where the lessee 
has rights tn rrm. Similarly with tho case of De Wtnton v. 
The Afayor o/ Brecon (4), whore tho Receiver parted mth 
money without tho sanction of tho Court. In tho present 
matter tho Receiver had the Court’s sanction, and the only 
question is, whether he exercised his discretion properly. 

Mr. B. C. Miner appeared for tho Receiver, and Mr. H. D. 
Bose, and 3/r. Rasul for other parties. 

WOODHOFTE J. The Advocate-General appears on behalf 
of tho lesseo Rajah Benoy Krista Deb, to whom tho Receiver 
has leased tho property, tho sub'cct of this application, and 
takes a preliminary objection that this application cannot 
be entertained and that the lease having been already ex- 
ecuted, no summary order can he passed such os is asked for 
hero. On tho other hand, reliance is placed upon cases, in 
wh ch tho parties w’cre allowed to appear pro inferesse suo ; 
but these cases do not apply, because there tho question 
arose on the application of third parties aggrieved by the 
Court’s action through its Receiver, and the Court grants such 
an application by reason of the control it necessarily has over 
its Receiver’s action Tliis is not a case of that kind. I am 
not asked in this matter to control the action of the Receiver, 
because the Receiver has already done that which is complain- 
ed of and has conveyed the property into the hands of the 
lessee, a third party, to whom the Receiver, under the order 
giving him authority to do so, granted a lease, which has 
been completed and under which possession has been given. 

(1) Unreported. (3) (1809) 17 W. B. 342. 837. 

(2) (1888)1. L.B. 16 Calc. 263. ( 4 ) {I860) 20 B«av. 200. 
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Admittcdl}’, in this caso, tho lossco is also a party to tho suit ; 
but tbougb bo \r subject to tbo jurisdiction ot tho Court ns a 
parly, ho is not subject to ils jurisdiction ns Ic^’scc. This 
is not a enso in which tho matter rests on an ngreoraont, which 
lias not been carried out , and in wliich tho Court may inter- 
fere to prevent its Receiver giving cfTcct to the proposed 
agroomont. This is a case, in whicli tho matter has passed 
out of tho stage of agreomont, and lias resulted in a convey- 
ance of tho property to tho lessee. As long ns that lease 
stands, tho property must ho taken to bo in tho lessee, and 
I do not think that I can, on this application, sot aside that 
lease. 

Tho course open to tho applicant appears to mo to bo by 
proceeding by suit against tho Receiver, and also, if it is 
alleged that tbo lease was granted and obtained by collusion, 
against tho lessee. In tho case cited, Surendro Ktslivb Roy 
V. Durga&oondtry Dosstt (1) tho Court was asked to control 
the action of the Receiver and to enforce the applicant’s 
right to have a lease, for which a contract had been entered 
into ; and in the English cases therein cited, the matter still 
rested on contract and an order was made directing enquiry 
as to damages against the lessee, who had repudiated the 
contract, and in the other case, the Receiver had parted with 
money without the authority of the Court and so the Court’s 
money was ordered to be paid back. But here, unless the 
lease is set aside, the interest is not that of the Court, or of the 
parties, but of tho lessee. 

Under these circumstances, the application appears to me 
to be not entertainable and must be dismissed.' 

I need only add had the preliminary point not prevailed , 

I should have been disposed to grant the adjournment asked 
for by Mr. Chaudhuri and by Mr. Chakravarti in order to 
put in further affidavits. 

Application dismissed. 

The second part of the application was heard on June 22nd, 
1908. 


(1) (1888) I. L. E. 15 Calc. 253. 
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WOODROFFE J. This is a part of an application, whicU J 
dealt with on the 8th Juno 1908. On that date, I dealt with 
tho question then raised, as to whether the lease granted bj- 
the Receiver to Raja Bonoy Ivrista Deb Bahadur should not 
be set aside, which I then decided in tho negative. Another 
part of the application asks that tho Receiver may be direct- 
ed to realise all sums duo for interest from the lessee or he d 
personally make good tho losses sustained by the estate. As 
regards this application, a distinction must bo drawn between 
the present and tho late lease. As regards tho present lease, 
it is clear, if tho parties insist on it or any of them, that the' 
terms of the lease must bo strictly enforced, and, if the 
rent is in arrears, tho lessee must pay interest ; but on the' 
other hand, the lessee is not bound to pay anything under 
the lease before it is due. Then tho question arises, as to tho 
late lease, whether an order can bo mado as to the interest 
on the arrears of rent, which it is said amounts to a largo sum 
of money, nearly Rs. 9,000, and which should, it is said, have 
been recovered by the Receiver from tho lessee. There 
appears to mo to be two objections to this part of tho appli- 
cation. No order can be made against the lessee on the pre- 
sent application. If it can, it is said, tho lessee holds a dis- 
charge from tho Receiver for all tho rent under tho late lease. 
However that may be, it is sufHciont to say, no order can bo 
made ogamst tho Rajah on this application. Then, if tho 
applicant has any remedy against tho Receiver in respect of 
these moneys, tho matter cannot bo gone jnto on this applica- 
tion. It IS a matter touching tho Receiver’s accounts. In so 
lar as tho Receiver’s accounts have been passed, tho matter 
may bo taken to bo cono,udod. So far as tho accounts have 
not boon passed, it is open to tho parties to raise tho question 
on tho passing of tho accounts. Tho answer of tho Receiver 
as to tho pa3’ment of interest on arrears of rent not being in- 
sisted on is given m tho 4th paragraph of his affidavit sworn 
on tho 11th Juno lUOS, in which ho states that tbo parties 
agreed to waive interest on arrears of rent, because the lessees 
agreed to paj* a monthly’ allowance of Rs. 3,000 m advance and 
Rs. 3,000 before tbo closing of the Court offices for tho 
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and this agreement -was in constderation of the interest inres- 
pecfc of each inatalment of rent not being insisted upon. As 
I haTO said, I desire to express no opinion on the merits of 
these contentions, because, in so far as they are against the 
lessee, they cannot be gone into in these proceedings ; and as 
against the Receiver, they must bo raised ( if at all ) on the 
passing of the Receiver’s accounts and the Court can then 
determine, whether the matter can then be gone into or 
whether it is one , as to which, the parties must file a suit agaiiist 
the Receiver. I express no opinion on the merits. The result 
is the application is dismissed with costs, 


Application dismissed^ 


Attorney for the petitioner : C. C. Bose. 

Attorneys for Raja Benoy Krista Deb : Mtyrgan & Co. 
Attorneys for other parties : S. K. Bcb, Leslie d* Binds, 
Watkins di Co., B. A. Bose <£? Co., C. C. Mitter, A. B. Ghose. 


s. 


c» 
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ORIGINAL CIVIL. 


Dejort Mr, Juatice Sttphen. 


EBRAHIM ISIIAIL TI3IOL 


PROVAS CHiVNDER SUTTER.* 


Jurifdiction—SuU Jor land — Suit b'j tenet for rente and profile during abtenee 
■^Lteeor tn potaeiaxon — Letlere Patent, 18C5, el. 12. 


1008 
Aug. 5 


A, a Icbscc of certain premiers outeido tho jurisdiction of tito Court, having 
vacated tho premises on account of being eentcnccd to a term of imprisonment, 
on hia rcicoso brought a suit against tiio lessor, who had tn the meantime taWen 
over possession, claiming tho rents and probts arising therefrom ponding the 
termination of the lease, and further claiming that tho lessor during hts 
obacace became trustco for him. 

At the hearing the lessor contended there vraa no cause of action as this tras 
a amt for land. 

Held, that, inasmuch as tho lessee vias seeking to obtain possession of tne 
premises by claiming tho rents and profits from the lessor, ho sought to do 
•ometliing, vrhich directly affected the pro|>erty. and therefore this was a suit 
for land outside the jurisdiction of tho Court ond must bo dismissed. 

Deiftt and London Dank v, Wordu (I). Keihe v. Fraarr, (2) and Ilara Lai 
Dannerfee V. A'lfom&ini De&i (3) followed. Jtungo Lall Lohea \ . John IPtfson (4) 
distinguished. 

Original Suit. 

This was a suit brought by the plaintiU, Ebrahim Ismail 
Timol, for an. account to bo taken by tho High Court of certain 
sums of money due to him by the defendant, Provas Chandra 
Mitter, imder a lease, and for damages resulting from the 
wrongful removal of certain stables ; and further that the 
lease and tho rights of tho plaintiff as lessee be declared valid 
and subsisting, and that the plaintiff be entitled to receive 
the rents and profits of tho premises pending the termination 
of the lease, or that in tho alternative the defendant'do pay 


* Original Civil Suit No. 463 of 1903. 
111(1876)1. L.R. 1 Calc. 249, (3)(1901)I L R. 29 Calc. 315. 

(2)(1877)I. L. R. 2Calc. 445. (4) (1S98) I L. R. 26 Calc. 201; 

2 C W. N. 713 
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to tho piamtill tLo sara of Es. 1,500 with interest at 4 per 
cont. per annum. 

Tho facts woro shortly as follows ; — 

By an Indonturo of Icaso^dated tho 2nd November 1005 , and 
mado in Calcutta between tho defendant as lessor and the 
plaintiff as lessee in consideration of a monthly rent of Bs. 220, 
tho dofondant dem’sed and leased to the plaintiff a dwelling 
house and premises No, 38, Elgin Bead, inthotown of Calcutta 
for a term of IB years from the IBth September 1905 until the 
30th Soptembor 1920, subject to certain covenants conta'ned in 
tho lease, of which one provided, that the plaintiff should de- 
posit with the defendant tho sura of Es. 1,600 to carry interest 
at 4 per cent, per annum as secur'ty for tho duo payment of 
the rent reserved. Thereafter the plaintiff paid to the defen- 
dant tho sum of Bs. 1,500 by way of security and took posses- 
sion of the promises about the 1 Bth September 1005. He paid 
the defendant tho rent reserved by the leas© until tho month 
of May 1906, having previous to that date erected upon the 
premises certain tiled stables at a cost of Rs. 3,500. The 
plaintiff in his plaint stated that on the 12th August 1906 he 
received from tho defendant a letter demanding payment of 
the rent due for tho said premises for tho month of July 1906, 
and as bo was himself unable to attend to business ho imme- 
diately handed the letter to his uncle, B. L. Barmanio, and 
instructed him to look after the matter, but he found on enter- 
ing the premises on the 16th August 1906, that the defendant 
had leased it to a third party at a rental of Bs. 400, and had 
removed the stables erected by tho plaintiff and sold the 
material used in erecting the stables. 

The plaintiff also pleaded leave to institiito his suit under 
clause 12 of the Charter. 

Tho defendant in his written statement denied that tho 
plaintiff paid rent up to May 1906, and alleged that bo only 
paid rent up to March of that year long after it became duo. 

Thereafter, being unable to realize rent from tho plaintiff, 
the defendant brought a buH in tho Small Cause Court of 
Sealdah in July 1906 for tho recovery of rent duo for April, 
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May and Juno IDOC, and obtained a dccroo on tbo first of 
August 190G. Tlio plaintiff after institution of tho Small Causo 
Court suit paid up Rs. 220 and tho defendant has given him 
credit for that amount. Tho defendant then took out execu- 
tion against tho plaintiff and found tho promises abandoned 
by tho plaintiff and all furniture removed. At about this 
timo tho defendant heard that tho plaintiff was convicted of 
criminal breach of trust and sentenced to a long term of im- 
prisonment, and ho also found that tho water pipes had dis- 
appeared from tho promises, and that tho electric fittings had 
been damaged. After taking possession of tho premises the 
defendant found that tho plaintiff had erected tiled huts on 
tho tennis Court without his consent, and contrary to tho 
terms of tho lease. Tho huts were of small value, and tho 
defendant submitted that they became his property absolutely 
under tho provisions of tho Transfer of Property Act. 

Tho defendont denied thestatoment that ho reletthopremises 
Kb. 400, but alleged that ho gave a fresh lease of tho premises 
to a Sir. Goodwin for a term of 3 years and 5 months at ‘a 
monthly rent of Rs. 205. Subsequently tho defendant re- 
moved the tiled huts ond sold them for Rs. 70, the best avail- 
able price at tho timo. Tho defendant submitted that, inas- 
much as tho plaintiff aUowed tho rent to fall in arrear over 21 
days, tho lease thereby terminated and was no longer subsist- 
ing. Tho defendont further submitted that on tho alternative 
claim of Rs. 1,600 with interest, the foUo^ving was a summary 
of what was duo to him by the plaintiff, a. Amount duo on 
decree in the Small Cause Court with interest at 6 per cent. — 
Rs. 616-5-9. 6. Arrears of rent for the month of July, 1906, 
Rs. 220. c. The sum of Rs. 220 being damages sustained by 
the defendant for the premises remaining vacant during August 
1906. d. The sum oF Rs. 896-7-9, the sum which tho defen- 
dant had to spend to repair the premises on account of the 
plaintiff’s abandonment of tho premises, e. The sum of 
Rs. 660, which the defendant had to pay for brokerage, 
when tho premises were let out to tho plaintiff. 

The defendant stated that he was entitled to a set off of 
thfi items ftTinvementinTierl amn«nt.inf»tnT?R. 2.597-1 5 acrainst the 
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Mirrr.n. Wihojt (1)^ KcUk v. /V<Mcr (2), Defli and UnJon Bank t. 

II orJic (3), I/ara M Unnncrjce v, Niiamhini Dcti (4), rcfcircd 
to. I *ilm!l be snlisficd with ft persoiiftl order against tho do* 
fondant Thn mere fact (Imt the suit is about land is not 
iJjo test, t)»o real question I>oi«g, is it a suit for dispossession 
of land ? LonJ ^fort^ff^;c Bank v. SuJuruJecn Ahmed (5), 
TJio defendant never received tho money for rent at tho houso 
of the plnintifF, hut ahvaya in Calcutta. Tho only case ngainst 
mo is //am fxil Banncrjcc v. Xitnmhini Debt (4), 'adicro Haring- 
ton J. held that a suit for administration n’as a suit for land. 

The AdivcatC’Gcncrai (f{o7i*bfe J/r. iS*. P. Sinha) (with him» 
J/r. ChakravQTltj and iJr. S. B. Bass) for tho dofendantp 1 
admit that a suit for rent Is not a suit for land, but this is 
not a suit for land. Tho prayer in tho plaint shows that ho 
is seeking to obtain such title as ho can have to tho land. The 
suit is not merely for a declaration, but is a suit to obtain 
control and possession of tho house itself. The plaintiff under 
hia plaint claims that, inasmuch as tho defendant took over 
possession of tho house* he is a tnistee for tho plaintiff, and 
that ho is to receive tho rents and profits for the plaintiff. He 
does not claim the surplus rents and profits, but claims to be 
entitled to the rents and profits, Bungo Ball Lohea r. John 
Wilson (1) distinguished. ScoFoa's Landlord and Tenant, 
page 397. This case is siinilar io Delhi and London Barth v. 
TfordiefS). The words in clause I2of theChartermeanthesame 
thing as section 10 (o) 0) (c) W (e) and (/) of the Code. iVsta 
LaJcsMmihanIham r. Krhhmsawny Jl/udaliar (6) rrfelied to, 
Section 10 of the Code shovrs what really is a snit for land 
Kellie V. 


(1) (1898) I. L. B. 26 Calc 2W i 

2C.W. K118. 

(2) (1877) J- 1'. K. 2 Cda 

(3) (1876) I. L. R. 1 CbIc. 249. 


(4)(mi>I. !-• R' 29Calc.3J5. 

(6) (1B02) T. L. B. 10 Calc, 358. S60. 
362. 

(8) (J903) 1. 1/. R. 27 ir«<3. 127. 
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STEniEK J. Ill this ca-^'O the plaintiff claims certam reliefs Pjiovas 
under the following circumstances : — Mitter. 

On the 2nd of November 1903 he look from tlic defendant etet^-J. 


a lease of a house and promises 38, Elgin Itoad, whicli arc ad- 
mittedly beyond the limits of the local Original Jurisdiction 
of this Court. The lease was for 15 years from the 16th of 
September 1905. It contained two provisions with which 
wo are concerned ; the first was an ordinniy covenant for rc- 
entrj' by the landlord in ease of non-pa^'ment of rent, the 
other provision gave him a right to enter on the premises on 
their being vacated by the tenant, and enabled him in that 
case to rclct the premises, the tenant remaining liable on bis 
covenants, and in particular being liable for any deficiency 
of the rent on rc-Ictting by tho landlord, MTiat occurred 
was that tho rent for the months of April, May and June fell 
into arrears, and tho landlord obtained a decree in respect of 
these arrears m the Small Cause Court in August of that year. 
At about the same time tho premises were vacated by the 
defendant on his being committed to jail in consequence of 
a conviction before tho criminal sessions of tliis Court. The 
plaintiff’s chief contention is that the defendant entered on 
tho premises under the second of the covenants that I have 
mentioned, and that the lease has not been terminated, but 
the defendant is a trustee for his benefit in respect of tho pro- 
fits that he has received in respect of these promises and must 
account to him for any rent he has obtained from tho premises 
exceeding the amount which the plaintiff has undertaken to 
pay. Ho also claims damages for stables, which ho says the 
defendant has pulled down, and alternatively, if the lease is 
terminated, a return of Rs. 1,600, which he deposited with 
the defendant as security for rent. 

On these facts the defendant has taken a preliminary objec- 
tion that this is a suit for land or immoveable property out- 
side tho local limits of tho jurisdiction of this Court, and can- 
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not thoroforo bo tried by this Court under the powers 
conferred by clause 12 of the Letters Patent. To decide this 
question I must in the first place look to the prayers of the 
plaint to sec what exactly are the reliefs claimed. Of these 
1 need consider onl^’ the first four. By the first and 
second the plaintiff asks for an account of money due to him 
under the lease, by the third for a declaration that the lease 
and the rights of the lessee are valid and subsisting, and by 
the fourth for a declaration that ho is entitled to the rents 
and profits oft ho promises pending the termination of the lease. 

The subject matter of the first and second of these is money 
in the hands of the defendant as trustee for the plaintiff and is 
based on events that have occurred. The subject matter of 
. the third and fourth must apparently be the premises in ques- 
tion and the rents and profits arising therefrom. The grant- 
ing of the third and fourth prayers will enable the plaintiff 
to recover rents from any tenant of the house, and Trill thus 
put the plaintiff into possession of the house by receipt of its 
rent. The Jaw applicable to the case may be gathered from 
several decisions in this Court. In the first place a comparison 
may usefully be made between the two cases of the Delhi and Lon- 
donBanhv. Wordie^l) and Kellie v. Fraser The first of these 

was a suit to have certain trusts carried into effect , and its express 
purpose is stated by Garth C. J. to be to compel the sale of 
certain land not within the local jurisdiction of the Court. It 
was held that the case depended on whether the suit was 
“ brought substantially for land, that is for the purpose of 
acquiring title to, or conuol over, land ” within the meaning 
of clause 12 : and on the facts it was decided that it was and 
that the Court had no jurisdiction. 

The second case, which is one of tT7o chiefly relied on by 
the plaintiff, was an application to file an award, by which a 
dissolution of a partneiship was awarded, and it was ordered 
that a tea garden at Parjeeling, the property of the partners, 
should be sold. It was held a suit to effect what was ordered 
by the award could not have been a suit for land, because 

(l) (IB76) I. L. K.1 Calc. 249. (2) (1877) L L. K. 2 Calc. 446. 
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the object of the suit would have been to enforce a dissolution 
of the partnership on suitable terms and not to obtain posses- 
sion of or acquire a title to the tea garden ; and that the ap- 
plication was therefore within the jurisdiction of the Court. 
The case of Rungo LaU Lohea v. Tr«7«on (1) is also relied on by 
the plaintiff. There the suit was for rent of premises in 
HovTah. The defendant did not deny that they were ten- 
ants of the premises, and were liable to pay rent for them. 
What was disputed was the terms of the tenancy and the 
right of the plaintiffs in respect of it. No relief was asked for 
in respect of the land, and it was not sought to deal ^ith it 
in any way. It was accordingly held that this was not a suit 
for land under clause 12. In Hara LaU Bannerjee v. Nilamhini 
Dehi (2) the plaintiff sued for construction of a Will, for ad- 
ministration of the property demised, and for the immediate 
possession of immoveable property at Hooghly. Following 
the decisions in Delhi and London Banlc v. TTordte (3) and 
Kellie v. Fraser (4) , it was held that the suit was for land. The 
facts of this case seem to mo to show that ns far at least os 
the third and fourth prayers are concerned the suit is one for 
land. This appears to mo certainly so in view of the case of 
the Delhi and London Bank v. Wordte (3), and I sec no reason at all 
for not following that ruling in consequence of anj’tliing that is 
found in the decision in Kellie v. Fraser {4). Indeed the difference 
between these two cases seems to me to show that th's is 
certainly a suit for land. I was at first struck with the case 
of Rungo Lall Lohea v. Wilson (5), but on looking into the 
facts of that case I think that it is abundantly clear that it is 
entirely different from the present one. Wliat the plaintiff is 
seeking to do is to do something, which will directly affect the 
property, namely, to obtain possession of it by receipt of rent. 
Under these circumstances T hold that this is a suit for land 
outside the jurisdiction of this Court and consequently that 
it cannot bo brought as far ns prayers 3 and 4 are concerned. 


1003 

Ebrahim 

ISMAIT. 

Timol 

V. 

PROVAS 

Chandbb 

Mitter. 

Stepitek J. 


(1) (ISOS) I. L. R. 26 C-Ue. 201 ; 2 C. W. N’. 71S 

(2) (I001)1.L.R. 29CflJc. 31% (»)(lS77)r. L. R. 2 r*lr. 4IS 

(3) (1876) 1. L. R. 1 CaIc. 249. 45) (189S) 1. L. R 2« Ca.V. 204 ; 

2 a W. N 718. 
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It then remains to be considered whether I can entertain the 
prayer for an account by the defendant, and the prayer for 
damages in respect of the pulling down of the stables referred 
to by the plaintiff. It seems to me clear that I cannot enter- 
tain either of these two prayers. The plaintiff alleges that 
his lease is still in existence and neither of the questions that 
I have referred to can be determined till this point is decided. 

The plaintiff alleges that the defendant is for some purposes 
his trustee. This again depends entirely upon what has taken 
place under the lease. The result is that this suit must ho 
dismissed with costs. I have to <add that the defendant at an 
early stage of the case made an offer that, if the plaintiff would 
admit that the lease was terminated, the question of the 
defendant’s liability to account for Rs. 1,600, which ho 
has received, should be decided. 

This offer was not accepted by the plaintiff. 


Attorney for the plaintiff : Fox and ^landal. 

Attorney for the defendant : 3Ianuel and Agancalla, 
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Dejort 3/r. Juttice BrtU and Hr. Jtutiee liyves. 

FANINDRA NATH CHATTERJEE 

V. 

EMPEROR.* 


10C8 
Jtdy 31 


SunxTnary trial — Jurudiefion — Facts determining jurisdiction to try summarily — 
Criminal Procedure Code (Act I’ of J89S) s. 260^ — Distraint, legality of — ■ 
Form of the distress tcarrant — Bengal Municipal Act [Bengal Act III of 

mi), s. 122. 


It is not the complaint alone, wliich]]]determmea the jurisdiction of the 
Magistrate to try a case eummanly, but the complaint and the subsequent 
examination of the complainant taken together. 

Wliero it appeared from the complaint and the sworn examination of the 
complainant that the facta amounted to an offence under a. 18C of tbo 
Penal Code 

Btld, that the ^lagistrate had jurisdiction to try the case aummartly. 

Dithu Sfwjife V. Sober 5^ol£a^ (1) referred to. 

Where the distress warrant authorized the distraint of the moveables of the 
defaulters, wherever found witliin the Municipality, or any other moveables 
found witliin the bolding specified, it was held that the tax daroga was justified 
in attaching goods proved to belong to the defaulters, which were found within 
the municipal limits. 

Criminal Reference. 

On the 25th March 1905 a complaint was lodged by one 
Binda Charan, tax-daroga of the Durbbunga Municipality, 
before the Deputy Magistrate in charge at Durbhanga, “ that 
on the day previous he had gone to realize municipal taxes 
due from one Haridasi and Baroda Kanta Chatterjee, who had 
a shop under the fictitious name of Minto Brothers within the 
jurisdiction of the Durbbunga Municipality ; that he ordered 
a peon to attach ten tins of red powder from the shop in the 
presence of one Fanindra Nath Chatterjee, but the latter 
ordered his servant to obstruct the attachment and not to 
allow the properties to be removed from the shop, and further 

* Criminal Reference No. 145 of 1903, by H. E. Ransom, Sessions Judge 
of Durbhunga, dated the 9th July 1903. 

(1) (1902) L L. R. 29 Cale. 400. 
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crinminlly intiinidnfrd Iiim mid Ids men, mid tliat Fanindra 
liaving slioivcd force, lie sent for the licad-eons. 
CiuTtEnjEE table to liolii Iiim in innldng the di.strnint, but that both the 
JEirrertou. Accused resisted )iis Jognl action.” 

Tho complainant applied for summonses under s. 180 and 
s. 604 of the Penal Code. 

Ho was examined oii oath and stated as follows : — 

“ I wont «ith rt wnrcftnt yostcrilfly to ropJizo the mimicipal tax from Han'> 
tlasi and CarodA, wdjo iuit-o ct^ntly opened a shop under tiio name of 
JJro/Aer^, 1 «-eni to tho Bl»op. My peon attnciiod t^n tjos of red powdor. A 
boy, named I'anindra, ordered l»ia /»eon to take away the attached tins, and 
tho latter then eoirod them from my peon. I sent for the iicad-constahle to 
lielp niQ A3 provided by low. In hia presonco also tho boy intimidated me, 
and B£iid ho would not allow tho attached property to bo taken away/’ 

Tho Magistrate issued warrants under ss- JSC and 504 of 
tho Penal Code, but tried tho case summarily, and convicted 
the accused under section 18G, and sentenced them to dues. 

In his subsequent examination during the trial tho com^^ 
plainant omitted all reference to tho criminal intimidation, 
and only alleged that the property attached had been re-taken 
from his peon at the order of tho petitioner, Panindra, W’ho 
angrily refused to allow it to be distrained. 

The distress warrano purported to be against the firm of 
Haridasi Baroda Kant Chatterjet and was in the terms set 
forth in the judgment of the High Court. 

Upon motion to the Sessions Judge of Durbhunga by tho 
accused, be referred the case, under s. 438 of the Criminal 
Procedure Code, to the High Court, recommending the reversal 
of the convictions and senteacea. 

The material portions of the Letter of Peferonco were as 
follows : — 

I do not thmk tho Deputy Slegistrato’s order can be sustained. In addition 
to his (complainant’s) atotemont in tho petition of complaint that ho had been 
criminidly intiroidated, tito tas*daroga in his examination by the Deputy 
Jlagistcato alJo said ho bod been intitnidafcd, which must, I think, he token 
to mean enminoUy iatimidated by tho petitioners. At tho subsequent trial 
no doubt he omitted all referenta to aay such offence and merely spoke ol the 
distraint having been angrily resisted. The jurisdiction of the Court would 
appear however to bo detenained, as a matter of principle, by the petition of 
complaint, unless possibly there njAy bo anything in the examination of a 
.. . ttin nffi.nM.C'tnla.rt in ll>n TV^lllinn WOA not Committed. 
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The rulicg in Dishti Shaik v. Sabtr 2lli>llah (1) an authority in eupport of 
this view. I lay stress upon this, as m a \ery recent reference, Emperor v. 
Ram Narain Jha, where the examination of the complainant had not been 
properly recorded and where I did not quote this ruling, a Divisional Bench 
of the Hon’blo Court followed the complamant’a sworn statement as deter- 
mining tho jurisdiction, in preference to the petition of complaint itself, which 
recited an offence, which was not triable summarily. A municipal tax-daroga 
is a public servant, and tho offence complained of fell properly under section 
169 of the Indian Penal Code, whieli » not triable summarily. It appears 
to mo that tho Deputy ilagistrate acted without jurisdiction in holding a 
summary trial. There is also in my opinion another senous defect in tho 
proceedings. The tax-daroga professed to act under a warrant issued under 
section 122 of the Bengal Municipal Act (HI of 18S4). This warrant au- 
thorised him to distram tho moi’eable property of Ilaridasi Baroda Kant 
OhatJerjee. In hia c%ndenco at the trial, he states tliat this was tho name of 
a shop, which he was informed was owned bj' tho petitioners and others, 
that tho shop was closed, and that he proceeded to another shop opened in 
the name of Mxnlo Brothert, which he was informed was onned by tho owners 
of tho shop of Hartdatx Baroda Kant Chattcr/te, end that there ho attacJiod 
ten tins of red powder wtuch tlie first petitioner caused to bo forciblj taken 
away by Iho second petitioner. It appears to mo that m levying the distraint 
in tho shop of Jlfinfo Brolh<r$, tho daroga exceeded his authority under tho 
warrant. It appears to mo immaterial whether, as tho Magistrate finds 
(though this finding is based on no evidence but tho more hearsay statement 
of tho daroga) tho owners of the two shops are the same person. Tho warrant 
outhorisod tho attachment of tho property otJlanda$i Baroda Kant CUatUrjtt 
relating to a porticular holding, 11771, and could not, therefore, bo executed 
upon goods forming tho ostensible property of other owners. If, therefore, 
tho offenco fell merely under section 180 of the Indian Penal Coilo the peti- 
tioners would appear to be justified m resisting tho attachment ns the ilaroga 
was not acting in the discharge of Ins public functions. Tho actual resMtanco 
complained of cannot, 1 think, under such circumstances, t>e regardctl as nn 
excess of tho jictitioncr's right of pn\-alo \)efence. I recommend that the 
Magistrate's order bo set aside, and tbo fines, if |>aid. be rcfundiii. 


1903 

Fanindr.\ 

N'ath 

CnvrrEiutB 

r. 

EurEBOR. 


Dxtxtr'ka Kalh Milra in oiipport of tho reference. Tho 
complaint determines the procedure t<i he ndo])te<I, ns , 
wlictlicr it is to be regular or summary See Bxfhtx Slaii: v. 
Saher yiollah (1) and .Warn Chtindcr ChaU(Tjrt\,Knnyf ljaha{Q.). 
I gcnerallv adopt tho rc.nwomng of the learned Sessions Judge 
in Ins IjCtter of Reference 

•Ur. Orr {Deputy Ltjal I{eman\Tane(r) for th** Oo\ni. Tlie 
whole of tho evidence in thn ca«e fhow& that the oiTence com- 
mitted wun one under 8. 1^6 of the I’enal OkIc, and the 


(l)(iw:il. L. 11. taCde. 4<*3. 


(•) (IhTo) 25 \V. Jl. Cf li-. 
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Mngistrato Imd, tlica-oforo, jurisdiction to try tlio casn sum- 
raarily. The ruling inSishu Shatk v. Salcr Mollah (I) is diatia- 
guishahlo. The facts of that case iroro quite different. The 
distress warrant justified the tax-daroga in seizing any move- 
able progorty of the defaulters within the limits of the Muni- 
cipality , and the Mugistrnto found that the property attached 
belonged to the defaulters and were within such limits. 

Bkett Attn Ryves JJ. This is a reference by the learned 
Se.isions Judge of Durbhnnga forwarding the case of Fanindra 
Math Chatterjeo and Chaudoo IClian. who were convicted by 
a Deputy Magistrate under section 180 of the Indian Penal 
Code and sentenced to pay a fine of Rs. 50 and Es. 20 res- 
pectively, with a recommendation that the convictions and 
sentences should bo sot aside. 

Two grounds have been suggested for the interference of 
this Court. First, that the Magistrate had no jurisdiction to 
try the case summarily, inasmuch as the complaint filed by 
the comp'ainant discloses on offence punishable under section 
189 of the Indian Penal Code, which is not triable summarily, 
and secondly, that the warrant of distraint made over to the 
complainant authorised him to distrain tho properties of the 
defaulters named therein found in certain premises described 
in the warrant. It has been found that the goods, which had 
been placed in the premises named in tho warrant, had a short 
time previously been removed to another shop, which was 
fictitiously opened under the style of Minto Brothers, but 
which was really in tho same ownership as the old shop. 

It is contended that the tax-daroga under this warrant had 
no right to seize tho properties in tho ehop owned by tho Minto 
Brothers. 

■On tho first point the learned Sessions Judge relies on the 
case of Bishu Shaik v. Saber MoHahfi) as an authority for 
showing that the jurisdiction of a Magistrate to tiy a case 
Bummarily depends on tho wording of tho compfaint. That 
case, however, does not lay down any such proposition. It 

(1) (1802) 1 . 1 . B. 2P Calc. 40S. 
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wns there held that “on the facts before the Magistrate the 
offences complained of srero not triable summarily. Tlio 
petition of complaint discloses the commission of a much more 
serious offence than the offence for wdiich the Magistrate has 
held a summary trial. The examinaUon of the complainant, 
which has not been properly recorded, docs not show that 
the offence so complained of was not committed.” It is clear 
in this case both from the complaint and from the sworn state- 
ment of the complainant that the facts stated do not amount 
to an^dhing more than an offence, which is covered by section 
186 of the Indian Penal Code. AVe, therefore, think that 
the Deputy Magistrate had jurisdiction to try the case sum- 
maril3’. 

On the second point also wo are unable to ogreo with the 
learned Sessions Judge. The form of the warrant authorised 
the tax-daroga ‘‘to distrain the moveable properties of the 
said defaulters, wherever they may be found within the Muni- 
cipality, or any other moveable properties, which may be 
found within the holding specified in the margin to the amount 
of the said sum.” Once it is established by evidence that the 
goods, which were sought to bo distrained, belonged in fact 
to the defaulters and were within the limits of the Munici- 
pality, the tax-daroga had complete jurisdiction to distrain 
them under this warrant for the amountj^specified therein. 

For these reasons we decline to interfere, and direct the 
records to be sent down. 


loos 

FANUajEA 
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CRIMINAL REVISION. 


llrforc ^fr. BrcU nnJ Mr. Jurtier Jhjvr*. 

KANCITAN GORHI 
, v« 

RAM KISHTJN jrUNRUL * 

Complnint — Magitlmte — Complaint to Ma^istrale in charge of the tadar-^ 
licfcrtnce of complaint to another Magietrate for inqitiry and report-- 
Juriediclion of latter to direct pro*eeitlion of the complainant before di$- 
minaal of the complaint — “Judicial proeeedingi " — CnminoZ Procedure 
Code {Act V of lOOS) »». 4 (mrantl 476. 

Wicro a complaint Vfla lodpwl before tho Senior Deputy jraRiatrato in 
charge of tho sadar, uho roferrwl it to a Junior Deputy Sfacristrato “ for inquiry 
and report ", and tho latter, after tahing ovideneo, drew up a proceeding under 
». 470 against the complainant, and flobmitted a report to tho former Jlagis- 
trate, upon which ho dismissed tho complaint the next day 

Held, that the proceeding before tho Junior Deputy Magistrate was a " judi- 
cial proceeding " within » 4{m), and that ho had jurisdiction under s. 476 of 
the Criminal Procedure Cod© to direct the prosecution of tho complainant 
for an offence under s. 21 1 of tho Penal Code committed before him. 

Criminal Rule, 

On the let June 1908 the petitioner lodged a complaint 
before Babu S. K, Mtiherjce, the Deputy Magistrate in charge 
of the sadar Purnea, against one Ram Krishna Mundul and 
others, alleging that they went to his house on the 28th May 
1908 and extorted Rs. 50 from him. It appeared from the 
order-sheet of Babu S. K, Mukerjee that on the 17th June he 
referred the case to Mr. E. A. Oakley, a Deputy Magistrate, 

for inquiry and report,” and the latter in his Explanation 
to the High Court admitted that the case had been sent to 
him for that purpose. 

On the 2nd July Mr. Oakley examined the petitioner and 
some of his witnesses, and having disbelieved the prosecution 
story, drew up a proceeding on the 9th instant, under s. 476 
of the Criminal Procedure Code, against the petitioner, and 

• Criminal Revision No. 846 of 1908 against tho order of F. S. Hamilton, 
Sessions Judge of Pumea, dated the 16th July 1003. 


1008 

Auijuat 11. 
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put him on bail to appear* when called upon. On the same ^^03 
day he drew up a report and forwarded it to Babu S. K. Muker- Kakch 
jee with the order under s. 47C. On receipt of the report the 
latter, on the next day, dismissed the complaint under b. 203 
of the C^de in the absence of the petitioner and without re- 
cording any reasons for his order as required by tbo section. 

The petitioner thereafter moved tho Sessions Judge of 
Pumea, who refused to interfere. He then obtained the 
present Rule from the High Court on tho ground that after 
the Deputy Magistrate, Babu S. IC. Mukerjee, had trans- 
ferred the case to !Mr. Oakley for inquiry and report *' only, 
and the latter did not take up the case for trial, but merely 
for the purpose of making a report, he had no jurisdiction 
to pass an order under a. 476 of tho Code, until the case was 
legally disposed of by Babu S. K. Mukerjee. 

A/r. Orr {Depuiy Le^al Bemmhrancer), for tho Crown. Tho 
order of transfer to ^tr. Oakley was not illegal. Tl^e Bcnior 
Deputy Magistrate had power under s. 102 of the Code to 
refer the case to Mr Oakley Tho proceeding before tho 
latter was a “ judicial proceeding undo • s. 4 (wj), a.s ho had 
tho power to examine, and did examine, uitnc'jses on oath. 

Then under s 47G ho had jurisdiction to direct the prosecu- 
tion of tho complainant as the offence under s 211 of tho 
Penal Code was committed before him 

Bafju Dasarat/vi Samaf A6ari Bhutan Slukcrjtc with 
him), for tho petitioner. Tho case of tho accused was pent to 
Mr. Oakley obvious y under s. 202 of the Code “ for inquiry 
and report.” An investigation under this si'ction is not a 
“ judicial proceeiBng.” Again Mr Oakley had no jurisdic- 
tion to act under s. 470 ns the ca«c was foru.irded to him only 
for inquirj' and report and not for trial. Turtlier he had no 
power to direct tho prosecution of the jictitioncr, until the 
complaint had been dismissed by the senior Deputy Magis- 
trate . JoQcnira A’ott Mooktrjtt x Emj^ror I) and 
Xmprass v. Sham Ball (2) 


tJ)(J(Ki5) L L. n. 35 C*lf. 1. 
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Before JUr. Justice Brett and Mr, Juattce, Ryves. 

'KAT^OBAl^ GOBHI 

V. ' 

RAM KISHUN MIINBUL.* 


Complaint — Magistrate — Complaint to Magistrate in charge of the sadar — 
Reference of complaint to another Magistrate for inquiry and report — 
Jurisdiction of latter to direct prosecution of the complainant before dis- 
missal of the complaint — “ Judicial proceedings ” — Criminal Procedure 
Code {Act V of 190S) ss. i (m) and 415. 

a complaint was lodged before the Senior Deputy JIagistrate in 
charge of the sadar t who referred it to a Junior Deputy Magistrate “ for inquiry 
atid report ”, and the latter, after taking evidence, drew up a proceeding under 
a 476 against the complainant, and submitted a report to the former Magis- 
trato, upon which he dismissed the complaint the next day •— 

Held, that the proceeding before the Junior Deputy Magistrate was a “ jndi* 
cisl proceeding” within s. 4(»n), and that he had jurisdiction under s. 476 of 
the Criminal Procedure Code to direct the prosecution' of the complainant 
for an offence under s. 21 1 of tho Penal Code committed before him. 

Criminal Rule. 

On the let June 1908 the petitioner lodged a complaint 
before Bahu S. K. Mukerjee, the Deputy Magistrate in charge 
of the sadar Purnea, against one Ram Krishna Mundul and 
others, alleging that they went to his house on the 28th May 
1908 and extorted Rs. 50 from him. It appeared from the 
order-sheet of Bahu S. K. Mukerjee that on the 17th June he 
referred tho case to Mr, E. A. Oakley, a Deputy Magistrate, 
for inquiry and report,” and the latter in his Explanation 
to tho High Court admitted that the case had been sent to 
him for that purpose. 

On the 2nd July Mr. Oakley examined the petitioner and 
some of his witnesses, and having disbelieved the prosecution 
story, drew up a proceeding on the 9th instant, under s. 476 
of the Criminal Procedure Code, against the petitioner, and 

• Criminal Region No. 645 of 190S against tho order of F. S. Homilton, 
SrsBiona Judge of Pomca, dated the 16th July 1008. 



VOL. XXXVI.]. 


CALCUTTA SERIES. 


73 


put him on bail to appear, when called upon. On the same 
day ho drew up a report and foru'ardcd it to Babu S. K. Mukcr- 
jeo with the order under s. 476. On receipt of the report the 
latter, on the next day, dismissed the complaint under s. 203 
of the Code in the absence of the petitioner and without re- 
cording any reasons for his order as required by the section. 

The petitioner thereafter moved the Sessions Judge of 
Pumea, who refused to interfere. He then obtained the 
present Rule from the High Court on the ground that after 
the Deputy Magistrate, Babu S. K. Mukerjeo, had trans- 
ferred the case to Mr. Oakley for ** inquiry and report ” only, 
and the latter did not take up the case for trial, but merely 
for the purpose of making a report, he had no jurisdiction 
to pass an order under s. 476 of the Code, until the case was 
legally disposed of by Babu S. K. Mukerjee. 

Mr. Orr {Deputy Legal Remembrancer), {or the Crown. The 
order of transfer to Mr, Oakley was not illegal. The senior 
Deputy Magistrate had power under s. 192 of the Code to 
refer the case to Mr Oakley. The proceeding before the 
latter was a “ judicial proceeding ” unde* s. 4 (m), as he had 
the power to examine, and did examine, •nitnessos on oath. 
Then under s 476 he had jurisdiction to direct the prosecu- 
tion of the complainant as the offence under s. 211 of the 
Penal Code was committed before him. 

Babu Dasarathi Sanial {Babu Aban Bkusan Mukerjee with 
him), for the petitioner. The case of the accused was sent to 
Mr. Oakley obvious y under s. 202 of the Code ‘ ‘ for inquiry 
and report,” An investigation under this section is not a 
“judicial proceeding,” Again Mr. Oakley had no jurisdic- 
tion to act xmder s. 476 as the case was forwarded to him only 
for inquirj^ and report and not for trial. Further he had no 
power to direct the prosecution of the petitioner, until the 
complaint had been dismissed by tho senior Deputy JlagiB- 
trate . Jogendra Nath Mookerjee v Emperor (1) and Queen- 
Empress V. Sham Lall (2) 

(1) (1005) I. L. R. 33 Calc. 1. (2) (1887) I. L. R. U Calc. 707. 
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KAVCTtiJ/ 

Gor«j 

U»vt Kisur^i 
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!nu;Tr A?ii» Uvvr-* J,l* It th** r.w«, ,mt r>i 

\rhlrlj tljii Ilul/* nrr»^. J,y S K. 

^vl^n Imtl tAK«'n r»v,tn'« vk«" ol il. l«» Ivputy 

Mr. 0.-'.K!»'y. (nr in»j«iry I'tinr tn th-' R'/tu-.A* 

tlio nrru'-rrl. Mr, ir.A<I'' tl," i'lqtjtry. rt.u:;irr<l wit- 

nrtcM, ftjjij rninf* to tK" c«*fif!»*toh tl-.^t th«' ^^Ap. pa i-T'-^'-nt- 
r<I I»y tlip rtitnpSltjAtit , x'p«» (x!**’ r.fw!, llirrrfort', K** prtv. 
riT<linit*4 tijul^'r I7r. of f'riftiinxl I‘f'«*r«|tir»' (\M^. 

nm! rotninUtr<l if^' fomplxitjxtit f»'r trl.xt iif.itf.* ^'Ctlon 211 
of ttio Itulinn I’rnal 

Thr prr-rnl Utilr xv.nn olitnttw-tl on thr Dittrn t Ma:*tA*fAt#' 
to show cAn-c why ih*' procrrjllnv*' «lf»W'n hy Mr. O-xhlry 
ondrr rt'ction ITr* of tho Cnmitml I^fi>CT<hiro r(i<lr •»houIfl not 
he fct n«ule on l!ip proutul thnt, nftrr the ra«e ha«! hrt-n traa<- 
fcrrcd to Mr. O.ahVy hy the Th-piity Motn^trixte, Pfthti S K. 
Muhrrjeo. for inf(tnf>* fln«I report only. Mr. 0.*vh!rj* hntl no 
juris>tUct!on to pn^^ nn orrler umirr jiect'on ITC of the OriminM 
Proccdtirc Co<lo, nntU the orJp’nnI eornph^mt tviii clI^prHed of, 

^Vl^clhcr the copc xvft*< pent to Mr. Onhh'y hy Ttnhu 55. K. 
Muherjec under the provi-'ionM of pectinn 1P2 or under pection 
202 of the Criminal Procedure Code, it clear th.at Air. Oakley, 
in cnrry'ng out the order received with that order of trau'^fer 
o:rnm'ncd witnr5«ses and icrorded evidenec on oath. In our 
opinion the proceedings condnoted hy Mr. Oakley, who is a 
jrag'etrato, fall xvithin tho description given in section 4 , 
clause (tnr of tho Criminal Proccduro Code of “judicial pro- 
cced’ngs. *’ Tlmfc be*np so wo must hold that, under the pro- 
visions of section 470 of tho Criminal Procedure Code, Air. 
Oahlcy had power to take proceedings under that section 
against tho complainant for any offence referred to in section 
105 of the Criminal Procedure Code committed before liim 
or brought to h's notice in the course of those proceedings J 
and to commit tho accused for trial for having committed^ 
that offence. j 

Wo must, therefore, discharge tho Rule. 

Jitde dt^Tiarged. 


T.. n. M. 
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llffort Mr. Jurtue C/iUijf, 

rOORENDIlA XATII SEX 
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UEMjUs’GINI DASl* 


Htndu Lflir— HVW, fontlruelion o/ — Direction at t> nianiycmcnt of pr.>pcrt<j — 

Gi/u — Exprttr gift, or «•» irortf^ of gift — VarMion — M'tdoiv's right to share 

on partition. 

An cxprcM gift Ly m ill of projK'rt> l>y a tcitntor to I 119 sons tviU defeat the 
right of a widow to a sliaro on lutrtilion. 

Debetulra Coomar Hoy Chooyihry Droiendra Coomar Hoy Chotedhty (1) 
referred to. 

Where ha\\c\cr a mil coniAint iiu wurdn of gift t.> the sons, but merely 
operates to iKistiwtio n partition of iho property too imrticular doto with diroc- 
tiona ns to manngcinciu m iho nteamime, tho property \esl8 m tho widow 
as executrix for that purpose, and tfio sons tnko tho property os on an mtos 
tacy and not Ly nay bequest. 

Kithori Mohiin Ohote v. Mont Mohun Ohote(2), Sorohh Dottee v. Dkoobxtn 
Mohun Scoghy i3j referred to. • 

\N*hero a widow is entitled to a share on partition, her right is not affected 
by tho fact that she hod already inherited n share from one of her sons. 

Jiigomehan Haidar v. Sarodamoyee Dostee (4) referred to. 

The share, wnicH u widow takes os heiress of her son, is not etndhan pro* 
iwrty. 

Jodoonath Dey Sircar v. Urojonath D<y Sircar (5) referred to. 

Original Suit. 

Tins was a suit brought by tho plaintiffs Poorondra Nath 
Sen and Basudob Sen for tho construction of the tyill of their 
deceased father, Baikunta Nath Son, under the following cir- 
cumstances. 

Baikunta Nath Sen, a Hindu landholder of Calcutta gov- 
erned by the Bengal School of Hindu Law, died on 16th April 
1895, leaving a will, which ho had made and published in the 
Bengali language in the year 1895. By his will he appoint- 
ed his wife Srimati Hemangini Dasi, the 1st defendant, his 
sole executrix and, except for certain Government securities, 

• Original Civil Suit No. 135 of 1908. 

(1) (1880) L L. R. 17 Calc. 886. (3) (1888) I. L. R. 15 Calc. 292. 

(2) (1885 I. L R. 12 Calc. 165, (4) (1877) I. L. B. 3 Calc. 149. 

(5) (1874) 12 B. L. R. 385. 


1003 

Ju!y 1 , 2 , 6 , 
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Lo bo(iucathcd tho whole of his property to his six sons, but 
postponed tho partition of his properties by tho executrix, 
until his youngest son attained tho ago of 21 years. 

The provisions of tho wiU were as follows : — 

1. I make tho last will revoking all previous dispositions 
made by mo. On my demiso, my immoveable and moveable 
properties shall bo disposed of and nil acts in respect thereof 
done according to tho purport thereof. 

2. I appoint Srunati Homangini Dasi, my wife, inhabi- 
tant of No. 20, Datpanarain Tagore’s Street, Calcutta, as 
executrix of my will. On my demise my entire estate shall 
come into her hands and imder her management. 

3. Tho said executrix shall collect my dues of all des- 
criptions and pay off dohta, if there be any. 

4. With reference to the state (income) of my estate, the 
said executrix shall meet requisite expenditures for perform- 
ing the marriages and social rites and observances relating to 
(my) four unmarried sons, and .for lookhag after and making 
management of the estate and for education and for preserva- 
tion of health. 

6. The said executrix shall be competent to purchase Gov- 
ernment securities with the surplus of my estate. The said 
papers shall merge in tho estate. 

6. My sons possess no right to the Government securities, 
which I, having purchased or endorsed in the name of my wife 
Srimati Hemangini Dasi, have given to lier. 

7. On my youngest son Sriman Jagatpati Sen attaining 
the age of 21 years the said executrix shall divide my estate 
among and give it to my sons in equal shares. 

8. If the said executrix die before making division of the 
estate in tho manner specified above she shall, before her death, 
appoint to her office my third son Sriman Nirad Sen, other- 
wise called Sriman Nirendra Nath Sen, that is, ho shall be the 
executor of my estate. 

The testator, Baikunta Nath Sen, left him surviving three 
married daughters by a predeceased wife, the Ist defendant 
Srimati Hemangini Dasi his sole widow, and by her three 
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unmarried daughters and six sons, viz — ^The plaintiffs, 
Poorondra Nath Sen and Basudeb Sen, and the 3rd to 6th 
defendants Nirendra Nath Sen, Jaganath Sen, Jagadish Sen 
and Jagatpati Sen, the last three being then infants, but all 
of whom have since attained their majority, the yoimgest 
having attained the age of 21 years on the Ist August 1906. 

On the 7th June 1896 the 1st defendant Srimati Hemangini 
Basi applied and obtained probate of the will of the testator 
and took possession of all the property Thereafter disputes 
arose between the parties regarding their rights and interests 
in the estate, and a suit was instituted in 1895 by the two 
eldest sons of the testator. On the 27th March 1896 judgment 
was delivered in the above mentioned suit, whereby the will 
was partially construed, and it was held that the plain- 
tiffs had no right to immediate partition, as the youngest son 
had not attained the age of 21 years. The suit was accord- 
ingly dismissed. The sons, having all reached the age of 21 
years, the plaintiffs called upon the executrix to make over 
their shares, but m spite of repeated demands she neglected 
and failed to do so on the ground that she was entitled to 
have a further share in the estate equal to that of one of her 
sons. The plaintiffs thereupon brought the present suit for 
construction of the unll, and for partition, and for an order 
that the executrix be directed to render an occount, and fur- 
ther that a Receiver be appointed to take charge of the estate 
and make over to the plaintiffs their share of the rents, issues, 
and profits, or that she be restrained by injunction from in- 
termeddling with the estate. 

On the 17th April 1907, after the institution of the suit, the 
6th defendant, Jagatpati Sen, died. 

The 1st defendant, Srimati Hemangini Dasi, in her written 
statement, submitted that upon the partition of the testa- 
tor’s estate she was entitled to a share equal to that of each of 
the testator’s sons, and that no case had been made out for 
the appointment of a Receiver or for an injunction. 

The 2nd, 3rd, 4th, and 6th defendants in their uTitten 
statement denied taking part in the management of the estate 
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except in so far as the 2iid defendant, Jaganatli Sen, had 
carried out the instructions of the executrix, his mother. They 
alleged that the accounts of the estate were all along kept by 
Nirendra Nath Sen with the help and assistance of the plain- 
tiffs, that he for some time had looked after the estate for the 
Ist defendant Srimati Hemangini Dasi. That they had all 
along been ready and willing to come to an amicable settle- 
ment with the Ist defendant regarding the partition of the 
testator’s estate, and that the object of the plaintifi’s suit 
was merely to harass the defendants , and lastly they submit- 
ted that no Receiver should be appointed to take charge of the 
property. 

Mr, Chakravarli (with him Mr. S. K. MuUick and Mr. A. N. 
Ghaudhuri ) for the plaintiffs. The testator can deprive the 
widow of her share in his property on partition. Debendra 
Coomar Roy Chowdhry v. Brojendra Coomar Roy Chowdhry (1), 
Strange’s Hindu Law, Vol. I, page 171, Shama Charan’s 
Vyvastha 46, the Dayabhaga Chapter III, section 2, verses 
29, 30. Mayne’s Hindu Law (7th edn.), page 616, Sirkar’s 
Hindu Law (3rd edn.), page 228, and Ramau'ati JVoer v. Man~ 
jliari Kocr (2) referred to. The case of Kiahori Mohun Qhosa 
V. Moni Mohun Ghose (3) is distinguishable from the present 
case. A widow on partition of her husband’s property is 
not entitled to have the whole of the property charged with 
her maintenance, but only that portion of it, which is allotted 
to her son on partition. Ktdar Nath Coondoo Chowdhry v. 
Hemangini Dassi (4). A share allotted to a mother does not 
become hers absolutely, so as to pass her stridhan heirs. 
Sorolah Dossee v. Bhoobun Mohun Neoghy (5). 

Mr.B.C. Mitter,and Mr. B.K. Lahiri for the 2nd defendant, 
Nirendra Nath Sen. Is the widow entitled to a share, which 
she inlierited from her son, who is now dead, and having in- 
herited this, can she again claim a share ? I submit she 
cannot. If the Court holds that there is a disposition in my 

(1) (1800) I. L. R. 17 Calc. SSti. (3) (1885) I. L. R. 12 Calc. 105. 

(2) (I00C)4C L.J. 74,77. (4) (1880) I. L. R, 13 Calc. 330. 

(5) (188S) I. L. R. 15 Calc. 202. 
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fttvotir then Dehendra Coomar Itoy Chotedhry v. Brojendra 
Coomar Jioy Choudhry {\) in oonclusivo. We fitnrt in this 
cnpc with n dispo'sition, vhicli is not liinding under the Hindu Sex 
L aw. I submit this is a ease of a will nnd not nn intestacy : llrMAwomt 
Phillips nnd Trevelyan’s Hindu Wills, page 110, Jugmohandas 
Mangaldas v. Sir yfangaldos Kathulhoy {H), Bhagahati Barm- 
nya v. Kali Charan Singh (3). Xo technical words aro required 
to construe the gift byn testator. Hindu Wills Act, section 51, 

Theobald on Wills, Chapter XXXI, page 329. Since tho In- 
heritance Act the heir takes as purchaser. Wnicn joint family 
property has been partitioned by thosons after their father’s 
death, the widow shares equally with each of tho sons, if how- 
ever she is left proper! 3* b}* her husband either bj* gift or legacy 
she is entitled onl^’ to so mucli as taken together with what 
she has received would make her share equal to that of each of 
her sons : .fftVXor* Mohun Ghosc v. ^foni Mohvn Oho8e{4), 

Mayno’s Hindu Law, page 018. As tothoform of adecree in a 
suit of this nature, see tho case of Jodoonath Dey 5’ircar y. 
BrojonathDcy Sircar (6'. The caseoftf wjomofmn //a Wnrv.j^aro- 
damoyec Dosscc (fl) docs not arise, unless the Court holds there is 
nogifttotho sons under the will. Bamaurtt' Koerv Manjhari 
Koer (7) is direct authoritj' ontlio natureof a mother’s right. 

On the question of re3 judicata see Ghela Ichharamv. Sankal- 
cliand Jetha (8) and Shib Charan Lai v. Baghu Nath (9). 

The Advocate-General {Hordble Mr. S P. jS'ia^a) and Mr. 

C. B. Bass for the 1st defendant. As mother and heiress 
I am entitled to a share, to which the son would have been 
entitled, if he were alive to take it. I am entitled to a share 
on the estate on partition : Daj’abhaga, Chapter III, section 
II, verse 31. Mliat is deducted is stridhan property, nnd 
that being so the widow takes absolutely, if not, she takes 
it in the nature of a ^ddow and the moment she dies, it goes 

(!) (1800) I.L.R. 17 Calc. 886.* 

(2) (188G) I. L. R. 10 Bom. 528. 67G. (5) (1874) 12 B. L. R. 385, 390. 

(3) (1905) I. L. n. 33 Calc. 902 ; (6) (1877) T. L. R. 3 Calc. 149. 

1 C. L. J. 482, 485. (7) (igoC) 4 C. L. J. 74. 

(4) (1885)1. L.R. 12 Calc. 165. (8) (1893) I. L. R. 18 Bom. 597. 

(0) (1805) I B.R. HAH. 174. 
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back to the sons. Tbo sharo given to the brother on parti- 
j/n'flAan property ; that is to say, 
Sen she is to got her sharo, if sho does not got stridhan : Sorolah 
Hemanoini Dassi V. Bhodbun Mohun Neogliy {\). Tho fact that I got a 
share as heiress of my son does not disentitle mo to take the 
other sharo : Jitgomolian Haidar v. Sarodamoyee Dossee (2). 
The rule thatHlio mother sliould have a sharo is most useful to 
prevent brothers from partitioning. If by tho xrill, tho pro- 
perty is to bo given to tho sons then tho case of JDebendra 
Coomar Boy Glioivdhry v. Brojendra Coomar Boy Ckotedhry (3) 
is against me and I cannot get a share, but this does not ex- 
clude me from maintenance. 

Apart from tho will, I am entitled either to a share or to 
maintenance : Joytara v. BamJiari Sirdar (4). No provision 
made by a Hindu testator can deprive the undow of her inde- 
feasible right to maintenance for her life as long ns his estate 
remains. If the testator cannot deprive the vridow of her 
right, a fortiori nobody else, who inherits the testator’s estate, 
can. Mayne’s Hindu Law, page 822, paragraph COB, and 
Dayabhaga, Chapter II, section I, verses 67 and 69, also sec- 
tion 2, verses 30 and 31, and Jugol Kisbore v. Maharajah 
Jotindro' Mohun Tagore {h) referred to. There should be 
some words of gift The testator in bis will is not considering 
the question of giving, he is considering the best way of hav- 
ing the property managed : Debendra Coomar Boy Chotedhry 
V. Brojendra Coomar Boy Ghoudhry {Z). If there is no gift. 

I am entitled to a share on the majority of the sons : Kishori 
Mohun Ohose v. Manx Mohun Ghost (6). 

Mr. B. C. Chatterjee (Mr. S. B. Dass with him) for the 
defendants Jaganath Sen and Jagadish Sen adopted the 
arguments of the Advocate-General. 

Mr. GhaJefavarti in reply. A mere direction to an executor 
to pay and transfer is sufficient to show that there is a gift, 
In re BennetCs Trust (7),/n re Wrey(Z),In re Bevan*8 Trusts (9). 

(1) (1888) I. L. R. 16 Calc; 292. (6) (1885) I. L. R. 12 Calc. 165. 

(2) (1877) I. L. R. 3 Calc. 149. (7) (1867) 3 K. and J. 280. 

(3) ’(1890) L U R. 17 Calc. 886. (8) (1885) L. R. 30 Ch. D. 507. 

(4) (1884) I. L. R. 10 Calc. 638. (9) (1887) L. R. 34 Ch. P. 716. 

(6) (1884) L.R. 11 1. A 68.72. 
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Theobald on Wills, page C84. TIjo case of Kishori Jl/oA«n 1008 

Ghost V. Moni Mohnn Ghost (1) is distlnguislmblo from the PooREyoRA 
. Nath 

present. 8ek 

There cannot bo any res judicata wth regard to any ques- Hmuhoiki 
(ion of law. If there is a gift, then Dchendra Coomar Jioy 
Choiodhry V. Brojendra Coomar Boy Chotrdhry {2) shovrs ih&t Cmiryj. 
the widow cannot toko n share, but that she i.s entitled to main- 
tenance provided she needs it : See Sama Charon’s Vyvostha, 
page -IG. If the widow docs not come in as a sliarer with her 
sons on .the ground that the testator gave liis entire property 
to his sons, then she is entitled to maintenance. JilaTiarani 
Beni PcTshad Koeri v Dtidh Nath Boy (3). Under the will 
the tc.stator did contemplate a surplus and wo arc entitled 
to SCO what the widow received. Tlicre should therefore be 
an enquiry calling upon her to give an account of her dealings 
with the property. 

Cur. adv. vult. 

CniTTV J, Tliis is a suit by two of the six sons of the late 
Baikanta Nath Sen against their mother and three brothers. 

Tlicir mother Sriraati Hcraangini Dasi is now sued in her 
capacity as executrix of the will of her husband, in her per- 
sonal capacity, and also as heiress and legal representative of 
the sixth son, Jagatpati Sen, who died on the 17th April 1907, 
after the suit was first instituted. The present suit was first 
instituted on the 20th August 1906. In consequence of the 
leave under Clause 12 having been informally granted, it was 
withdrawn and instituted afresh on 14th February 1908. The 
object of the suit is to have the will of Baikanta Nath Sen 
finally construed, and to have the property partitioned among 
•those persons, who are entitled to it- An account is prayed 
for agains < Hemangini Dasi and, if necessary, administration 
and other consequential reliefs. 

The main question for my determination is, whether 
Hemangini Dasi is entitled on partition not only to the share 
of her deceased son Jagatpati Sen (which is admitted), but 

(1) (1885) L L. n. 12 Calc. 165. (2) (1870) I. L R. 17 Calc. 836. 

(3) (1893) 4 C. W. N. 274. 
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^08 also to another share as a mother on her sons dividing the 
property among themselres. The solution of this question 
Sen appears to me to rest solely on the construction to be put 
HesiLoiki contains an express gift of Baibanta 

Dabl Nath Sen*8 property to his sons, then the right to the widow 
CniTTT J. to a share on the partition is defeated : See Dehendra Coomar 
Roy Clioicdhry v. Brojendra Coomar Boy Ohotvdhry (1), and 
she takes only the share inherited from her son Jagatpati, 
?.c., 1-6. If on the other hand the will merely operates to 
postpone the partition and^tlie sons take the property as on 
an intestacy, it appears clear from the texts and the authori- 
ties, that the %ndow is not deprived of her share, as sucli, 
by reason of her having inlierited a share from a deceased 
son ; that is to say, in that case she would take 2-7ths. 

Baikanta Nath Sen died on the 16th of April 1905 and his 
will, which was made in the year 1800, was duly proved by his 
T\'idow, the sole executrix. The will direpted that the pro- 
perty should be divided among liis sons in equal shares, wlien 
his youngest son Jagatpati attained the age of 21 years. This 
happened on Ist August 1006. In 1805 the present plaintiffs 
filed a suit (No. 692 of 1895) in this Court claiming (as they 
now do) partition of the property. That suit was heard by 
Ameer Ali J., who decided that there was an absolute gift 
of the income of the whole estate to the executrix to bo applied 
by her at her solo discretion up to the date fixed by the tes- 
tator for division among his sons ; that the postponement 
of their enjoyment was therefore valid ; and that that suit 
wa.s premature. It w'as accordingly dismissed, fflio learned 
Judge also held that there was no gift whatsoever to Ihe sons, 
but merely a postponement of the partition. It would seem, 
however, that the decision of tliis last question was not abso- 
lutely neccs.'iary for the determination of that suit, and it 
cannot therefore be regarded in any way as res judicata be- 
tween the parties. An issue was also raised in that suit, 
but not decided, whether the ^vidow would bo entitled to a 
share on partition- The translation of the will, which was 


(I) (1800) X. L- R. 1? Calc. 6«C. 
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made for the purposes of probate, appears to be wanting in 
accuracy. Counsel on both sides have taken objections to 
it, l\Ir. Chakravarti criticising the translation of clause 1 and 
the Advocate-General that of Clauses 4, 6 and 7. With their 
assistance and that of my interpreter I have had no difficulty 
in ascertaining the true meaning. 

Clause 1 should run : Upon my demise my moveable and 
immoveable properties shall vest (benoisto) and all affairs in 
connection there^^dth shall be performed according to the 
provisions hereof. 

Clause 4 : The said executrix shall, regard being had to the 
condition of my property, defr«ay the necessary expenses, &c., 
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&c. 

Clause 0 : The Government securities, which I have made 
to stand in the name of my wife, Srimati Hcmangini Pasi, 
my sons shall have no right thereto. 

Clause 7 : On my youngest son Sriman Jagatpati Son 
attaining the ago of 21 years the said executrix shall divide 
my properties among my sons in equal shares {tullanse hthhag 
koria diben). 

The opinion expressed by Ameer AH J. is not binding upon 
mo, but it is entitled to weight and I should not venture to 
differ from it, unless I was compelled. 

After giving the ■\viU my best consideration however I have 
arrived at the same conclusion, namely, that it contains no 
gift to the sons, but merely operates to postpone partition 
to a particular date, with directions ns to management ; in 
the meantime the property being vested in the executrix for 
the latter purpose. I can find in the will no words of gift 
or words that can bo interpreted as such. The sons fake as 
the law prescribes and not by any bequest of their father. In 
this respect the case appears to mo to bo not distinguishable 
from the case of Kishori Jlohun Ghost v. Manx Mohun Ghost (1). 
It is true, that in that case there was no intermediate pft, 
though the testator directed that the executors should manage 
the estate, until his youngest son attained majority. The 
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Half Engllsli Law Calf. R8.-20. 

Miohell’s Law of Easements 1838. Rs. 8. 

Supplement to I30o. Rs. 4. 
'Morison-'fl'Advocacy and the Examinalion 
of Witnesses. Ra. 5. 

Muddiman's Provincial Insolvency, Act Ra. 
4.8. 

Collier’a Local Self-Government Act. 4th 
Edition edited by H.* Le*^ Mesurier. -Ra' 
10 . 

Mitra's Specifio Relief Act. Third Edition. 

Rs. 7-8. ■ ’ ■ . ... 

Pollock’e-Law- of'R’audr’Misrepresentation" 
and Mistake in British India. 

Sohoni’s Code of-Civil Procedure. Sixth 
Edition. R8..16. 

Mayne’s Hindu Law and Usage. Seventh 
Edition. Rs. 20. 

Mayne’s Criftaina! L&w'of India. Third 'Edi- 
tien. Rs. 21. 


Howard's -A Memorandum of Practice in 
CMl Coses in India. Ra 2 . 

Trowlynn’s Hindu Family Law. Rs. 16. 

Wooilroflo and Amir Ali’s Civil Procedure 
. in'British India. Ra 24.- 
.Mitra's Synopsis of Leading Coses, English 

and Indian. Ra 0. 

Mitra's Steps to Mnktenrship and. Revenue 
Agontship Examination. Rs. 4-8. 

Ameer Ali’s Mahomedon Law. Volume I. 
- Ra 10. ^ ^ 

Oour'a Law of Transfer in British Indio t 
Vol. I,- Third ’Edition, - Ra 10. Vol. H, 
Third Edition, Ra, 10. Vol. Ill, Second 
Edition, Rs. 10. 

Collett’s Law-of-Specifie Relief in British 
India Rs. 12. 

Trovolyan’sLaw Relating to Minors. Rs. 16, 

Lyon’s Medical Jurisprudence. Third Edi 
tion.' Edited by -Lt. Col. L. A. Waddell 
Ra 18. . 

Woodro/Te’s Law of Injunctions in British 
India. Rs.' 12.^ ■ ^ 

Woodro^e’s Law of Receivers in British 
Ihia. Rs.*12. ' '• 

Currie’s lodiaiv Law Examination 2Ianual. 

■ Fifth Edition.' Rs. 5. 

.Mo'nnier’s LaWof Confessiona. Rs. 6. 

Shepherd and Browne’s Commentaries on 
the Transfer of Property Act. Sixth Edi- 
tion. Ra 15.' 

Hand-book of Indian' 'Law. Rs. 6. 

Gbose’s Hindu Law. Second Editioa Rs. 1 0 

Nelson’sindian Penal Code. Fourth Edition-' 
Rs. 12-8. - 

'Cunningham and Shepherd’s -Indian f Con- 
tract Act; Tenth Eciition.’ Rs. 19. 
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THE INDIAN LAW REPORTS 

Published in FOUR SERIES, viz., 
CALCUTTA, MADRAS. BOMBAY AND ALLAHABAD. 


T he INDIAN LAW REPORTS, published under the authority of 
' the Grovernor-General in Council, are printed in monthly Parts, 
which are issued, as soon as passible after the first of each month, at 
Calcutta, Madras, Bombay and Allahabad, respectively. 

’ The Reports comprise four Series— one for the Calcutta High 
Court, a second for the Madras High Court, a third for the Bombay 
High Court, and a fourth for the Allahabad High Court. 

The cases heard by the Privy Council on appeal from each Higl\ 
Court are reported in the Series for that High Court.n Cases hoard by 
the Privy Council on appeal from Provinces in India not subject to any 
High Court are reported in the Calcutta Scrips. 

The Calcutta Series is distributed by the Bengal Secrotariat'Book 
Dep6t ; and the [Madras, Bombay and Allahabad Series arc distributed 
direct from Madras, Bombay and Allahabad, respectively. 

Persons desiring to subscribe for or^ purchase the Reports should 
apply to— 

the Officer in charge, Bengal Secretariat Book Deput Calcutta or 
the Superintendent, Government Pres, Madras ; or ‘ 
the Superintendent, Government Central Press, Bombay ; or 
the Curator of Government Books, United Provinces of Agra and 
Oudh, Allahabad. 

PltlCES. 


The terms of subscription, ond the terms on which current •issues 
e.wd bt!.c.U numbers ar^ sold, are. as trvUows'. — 


CourLETE Sebies — 
Current per nnnum 

D&ck oumbers, per&anum 


Without 
I'oeuge. 
Rb. a. t . 


ro 0 0 


With • With 

Indl&a Foreign 

postAge. poatkge. 

lU. A. r. Ra. a. r. 

2i 8 0 S3 0 0 
2 * 8 0 23 0 0 


Cai^utta Series — 


Current Msups or IiAck nuinWri, {wr anDao) . 10 0 0 IJ 8 0 14 0 0 
Madras, Boubat ob Aixasasao Series— 

Current issjM or laek nuntberi, per Acnurn 600 TOO 800 
Akt Monthly Pabt — 

CAleutlaSene* ... • 0 0 • 00 S 0 0 

MAilrAs, Ilombtj or A!!ASA*.«d Senr* 100 100 100 

AU_ payments muji be mair in nirznti. Remiltnees’to Calcutta should 
bo addressed to Hie TaeasuREs, Bbroal Sicrctariat, BuHiinyt, 

Cafzvlta- 




THE INDIAti LAW KBPORTS ADVERTISER. 


PARTS OUT OP STOCK and DUPLICATE COPIES. 

When a requisition is received for any set of the Reports, and any 
Parts are out of stock, the following deduction from the foregoing rates is 
made for such Parts : — 

‘ ■ Without With 

" ’ ■ • . postoger Indiaa 

, _ _ . • postage. 

* CALCTTTTA DKaiES — ^ 

All Ports for on© year ... ... ... 7 2* 0 8 0 3 

- Any one part ... ... o 8 0 0 10-'3 

, . Maubas, Bombay ok ALT.AtrAQAb Sbkies — ' . 

All parts for one year ... ... ... ... 4 4 0 4 11 3 

Any one part ... ... . ... ,'., 0 6 3 0 5 9 

If any Part is lost in transit to a subscriber, and the fact is reported to 
the office of distribution within three months from the date of publication, 
• a duplicate will be supplied at the following rate 

Without With ' 
postage. Indian 

• postage. 

Rs. A. V. Rs, A. P. 

OAiOCTTA Sebibs ... ... ... ...0 8 9 0 10 8 

Uadras, BoubaV or Allababad Scries ... ... 0 5 3 0 6 9 

REPEINfS. 

The 'Complete Series for the years 1876-84, 1887-90, 1902 to 1907 
are available and may be purchased at the Bengal Secretariat Book 
Dep6t, Calcutta, either wholly or in part. All parts required to complete 
the stock of the Reports for other’ years are now being reprinted* 
Complete Reports from the beginning*' to date will therefore shortly be 
available ' at the Bengal Secretariat Book D'ep6t. 

ADVERTISEMENT for the a\LCUTTA SERIES. 

Advertiseuents of law publications only are received. Rates can be 
ascertained on application to the Bengal^Secretariat Book Dcp6t. 

NOTICE TO SUBSCRIBERS. 

In all communications regarding non-receipt of copies, change of 
address, &c., subscribers are requested to quote the serial number printed^ on 
the wrapper containing the address ; for, unless this is done, complaints 
cannot receive prompt attention. 


THE INDIAN LAW IlEPOUTS ADVERTISER. 


W The amounti within cnteheta an forpaefiing and postage. 

LIST OF BOOKS AND PUBLICATIONS FOR SALE. 


WtneO AAC 

LESS THAN TWO YEARS OLD. 


LEGISLATIVE DEPAnTHENT 


[Tbeeo publicationi maj’ bo obtaJnoil from tho OOlco of tho BuporintonJoiit uf 
Oovemment Printing, India, No, 8, IlaalingH Sireot, Calcutta.] 

Tuje Pmcm or me OeNanAL Acts, Local Codes. MEHCitAsr Snipprxo Dias»T 
Ikdex TO EsACTjfBvra Arro tub Diomu op Indian Law Cases, 1001 to 1907 

(SErAlLATELT AND FKR err or riTE VOLOUCSJ HAVE DEBN CONSIDERABLY RCDCCED 

Tn* BRirtan Enactments in force in Natiye Spates were issoed by the FORBiav 
Department. 


L— THE niDIAN STTATmTE-BOOK. 
Retised Edition. 
Suptr-n^l Svotloth Utlered, 
C.— LOCAL CODES. 


THE Bengal Code, Third Edition. 1905, containing tho Regulations and Local Acta 
in fore® in Dengal. Vols. I to V. HO a volumo or It 30 for act of S VoU. 

The Bombay Code, Vol- 1, Third Edition 1907 ... 4 0 0 [8a.J 

Ditto Vol. II ... ... 0 0 0 [8a.] 

Ditto VoL in ... .. ... 5 0 0 [8a.] 

The Coorg Code, Third Edition, 1908 ... .. ^...2 0 0 [4a.] 

E. B. & Assam Code. Vol. I, Edition 1907 ... ... .. o 0 o [lOa.] 

Ditto Vol. IL . . ... ... 0 0 0 [9a.] 

7* • ■ ' r .! ' V • r “■ 1906, con- 

■ . • . ' '1 Acts of tho 

( , ■ ■ ■ . • . Provinces of 

. I- . , . ... ... 5 0^0 [8a.] 

The United Provinces Code, Vol. n. Fourth Edition, 1906, 
consiating of tho Acta of tho LioateDODt.Govomor of tlio United 
Provincce of Agra and Oudh in Council and lists of tho enact, 
naenta^hicb have been declared in force in or eztondod to, the 
Scheduled Districts of tho Province of Agra b 7 notiCcation un- 
dor the Scheduled Districts Act, 1874, with an index ... lO 0 0 [Rl.] 

Ditto ditto for both Vols. or for each Volumo ... 6 0 0 8a] 
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Tho Bombay Code, Vol. IV. 

A Digest of Indian Law Cases. 1006, by C. E. Oroy, Barrlster-at Law, and 190 
by B. D. Bose, Barrlstor-at-Law. 

E. B. Assam Code, Vol III 


II.— REPRINTS OF ACTS AND REGULATIONS OF THE GOVERNOR-GENERAL I 
INDIA IN COUNCIL. AS MODIFIED BV SUBSEQUENT LEGISLATION. 


Rs. A. F. 


Act I of 1816 (Legal Pratlctloners) m modiCwl up to lat October, 

1007. ... ... ... ... 0 2 0 [1&.1 


Act XXXVII of 1850 (Public Servants Inquiries), ft* modiflwl up 
to 1st August, 1003 ... ... ... ... 0 

Act XXX of 1852 (Naturalization of Allens), as modifled op to 
30th April, 1008 ... ... ... ... ... 0 

Act XX Of 1853 (Legal Practitioners), ns modifiod up to ist 
Soptembor 1907 ... ... ... ... ... 0 

Act Xin of 1857 (Opium), ns modified up to Ist August, 1908 ... 0 
Act XXIV .of 1859 (Madras District Police), ns modified up to 
Ist November, 1907 ... ... ... 0 

Act XXII of 1867 (Sarals and Paraos) as modified up to ist 
August, 1908 ... ' ... ... ... ••• ^ 

Act XXV of 1867 (Press and Registration of Books), os modi- 
6^ up to let October, 1007... ... ... ... 0 

Act VII Of 1870 (Court Fees), as modified up to let October 1902 1 
Act XXVII of 1871 (Criminal Tribes), as modified up to Ist Sop- 
tomber, 1908 ... ... ... ... ... 0 

Act I of 1872 (Evidence), S3 modified up to Ist May, 1005. ... I 

Act III ofl8 72 (Special Marriages), as modified up to Ist Nov- 
ember, 1906 ... ... ... ... ... 0 

' Act IX of 1872 (Contract), as modified up to Int February, 1908. 1 
Act XI of 1876 (Presidency Banks), os modified up to ist March 
1907 ... *•. — — 0 

Act I of 1878 (Opium), as modified Up to Ist October, 1907. 0 
'Act VI of 1878 (Treasure Trove), as modified by Act XII of 
‘ 1891, as reprinted on the 14th February, 1908 ... 0 

ActXI'Of 1878 (Arms) as modified up to Jet October, 1908 ’...• 0 

Act VIII of 1878 (Sea Customs), as modified up to ist June, 1908 l 
I Act XVI of 1879 (Transport of Salt), as modified up to Ist October 
1907 ... ... ... ... ... ' ... 0 

Act IV of 1884 (Explosives), as modified up to Ist September 1908 0 
Act IV of 18^ (Indian Merchandise), as modified up* to Zst 
August, 1908 ... ... ... ... ... 0 

Act VI of 1890 (Charitable Endowments), as modified up to let 

August, 1908 ' ... ... ... 0 

ActXll of |896 (Excise), as modified up to 1st March, 1907 . ... 0 

Act II 0fl899 (Stamps), as modified up to Ut March, 1907 ... 1 

Act XIII Of 1899 (Glanders and Fary), as modified up -to let Feb- 
ruary 1903 ... ... ... ... ... 0 


11 0 Ilal 

2 0 [la] 

1 9 [la.1 

4 3 [la.] 

3 ,0 £2a) 

2 0 [Ia.3 

5 0 [la.] 

0 0 [la.1 

6 6 [la Q 
0 0 t2a.] 

4 6 [la.1 
4 0 . pa.] 

11 0. [2al 

5 6 [la.] 

2 9 [la.] 

0 0 [la.] 

5 ' 3 [4a.J 

1..6 [la] 
6-0 [la) 

G 0 [la.] 

2 ,6 [la.] 

8 >0 [2a.] 

0 0 [2a.] 

2 6 [la.1 
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n.— ACTS AND REGULATIONS OF THE GOVERNOR-GENERAL OF INDIA IN 
COUNCIL AS ORIGINALLY PASSED. 

Acts (unrcpcftlcd) of tho Govcrnor-Ocnrrftl of India in Council from 1900 up to date. 
Regulations made under tlio Statute 33 Viet,, Cap. 3, from 1003 up to date. 

[Tho above may bo oblaine<l separately. Tlio pneo is noted on each.] 


IV.— TRANSLATIONS OF ACTS AND REGULATIONS OF THE GOVERNOR-GENERAL 
OF INDIA IN COUNCIL. 


Act VX of 1858 (Hindu Widow's Rc-mar- 
rlage) 


( InDrdu 
[ In Kagri 


[ In Urdu 


Act XVI of 1873 (Village and Road rolic*», | j 
Umted Pfovincta, ... ... ... ( 

ActIXof 1874 (European Vagrancy) ... In Urdu 

Act XI of 1878 (Presldepcy Banks), a# modi f In Urdu 
fled up to Ist March '^OuO ... * ... ( (n Nagri 

Act XVIII Of 1786 (Oudh Laws) ... In Urdu 

Act I of 1878 (Opium), aa modified up to lat 
October .<• ... ... 

Act VII Of 1889 (Succession Certlllate; 
oe moditiod up to Ut December 1903 

Act Xlll Of 18S0 (Cantonments), as modified 
up to Ut October 19<J7 

Act XII of 1896 (Excise), as modiuod up to 
Ist March 1907. 

Act Xlll of 1889 (Glanders and Farcy), as 

modified up to let February 1908 


•••{ 


Act III of 1800 (Coinage) 

' Act III of 1907 (Provincial Insolvency) 


Act IV of 1907 [Repealing and Amending 

(Rates and Cesses] 

Act V Of 1907 (Local Authorities Loan) ... 

Act VI 1807 (Prevention of Seditious ... 
Meetings) 

Act I of 1908 (Legal Practitioners) 

Act II of 1808 (Tariff) 

Act IV of 1908 (Explosives Substances) ... 

Act VII of 1908 (Prevention of Excite- 
ment to murder in Newspapers) 


Rs. a. p. 

,0 0 0 ria.) 

6 [la.] 


Act III of 1867 (Gambling), as modifid up to . o i o rial 

lit January. 1905 ... ... ... ( ... u i u (la.j 


1 In Urdu 

... 0 


0 

1 In Urdu 

... 0 


9 

In Urdu 

... 0 


0 

i In Urdu 

... 0 


9 

(. In Nagri 

... 0 


3 

I In Urdu 

. . 0 

0 

9 

( In Nagri 

. 0 

0 

9 

[ In Urdu 

... 0 

0 

3 

[ In Nagri 

... 0 

0 

3 

1 In Urdu 

... 0 

0 

9 

[ In Nagn 

... 0 

0 


1 In Urdu 




( In Nagn 

0 


6 

In Urdu 

... 0 

0 


In Nagri 

... 0 

0 

3 

In Urdu 

... 0 


3 

In Hindi 

... 0 

0 


f In Urdu 

... 0 

0 

3 

[ In Hmdi 

... 0 

0 

3 

1 In Urdu 

... 0 

0 


( In Hindi 

... 0 

0 

3 

In Urdu 

... 0 

0 


In Urdu 

... 0 


0 

f In Urdu 

... 0 

0 

3 

\ln Hmdi 

... 0 

0 



0 [la.] 

0 [laj 
9 [la.6p] 
0 [la, 6p] 
0 [la.] 

[la] 

[!»■] 

[la. 6p.] 

[2a] 

[2ft.] 

[1ft.] 

[la] 

[1ft] . 

[1ft.] 

[Ift-l 

Llft-1 

[la.] 

[la.] 

[la.1 

[la.] 

[la.] 

[la-J 

[la.] 

[la.] 

[la.] 

[la.] 

[la.] 

[1ft.] 

[Ift.] 

[1ft.] 
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V.-MISCELLAKEOUS PUBLICATIONS. 


Ea. J>. r. 


Table showing effect of Legislation In the Covcrnor-Gcnorars 
Council during 1906 

Ditto. ditto. during 1907 

Annual Indexes to the Acts of the Govornor-Oeneml of India 
In Council for 1900 and 1907. Tl>o price is noted on thorn. 


[la] 

[la.] 


p p. ..... ,r». 

•G;:vopnor*Gonoral of India 
•.‘••Ions from 1900 to date. 

, ... ... ... 6 

0 

0 

[lit.] 

Single issue including postage 

... 0 

4 

0 


Addenda and Corrigenda List 
General Rules and Orders 

No. I of 1006 to tho List of 

... 0 

0 

3 

[IM 

Ditto. ditto. 

... No. noflOOO. ... 0 

1 

0 

[lOa] 

Ditto. ditto. 

... No. I of 1007. ... 0 

0 

3 

[la.] 

Ditto. ditto. 

... No, 2 of 1007. ... 0 

1 

0 

[la.) 

Ditto. ditto. 

... No. 1 of 1008. ... 0 

1 

6 

[la.] 


Dieest of Indian Law Cases, containinp tho Hiph Court Ro- 
, T» — ...-r \pponla from India, 1001-03 

under tho ordora of the 
of tho Inner Temple, 


Ditto Reduced to per copy ... 

Digest of Indian L C ir ^ . . • 

ports and Pri'’y * • • • ■ 

judei of cases, * • ' 

of India by C. E. ♦ ; I 

Ditto ditto reduced to per copy, 

Ditto ditto 1905 ... EdiUn 1007 ... 

Reduced to per copy . 

ditto 1906 ... Edition 1007 ... 

The atiove digests tand the digest for 1807 (now in Press) 

per set of five ••• ‘v *•* ••• 

fifmerals Rules and Orders, made under en^tmonta m force in 
Genwais uwfe consisting of General Rules, Proclamations and 
■Notifications made under Stotutes relating to India and 
General Rules and Orders made under General Acts of the 
Governor-General in Counefl with an Index, In three Volumes ... 

Ditto ditto reduced to 10 per set ... ' ... 

or per Volume ••• ••• 

Tltlr naee and Contents ol the Acts passed by th. Governor- 
™ Q?ne?S of India in Conndl in the year 1907 


tIOo.] • 


16a.] 

[6a.] 


[12a.] 

[la.] 
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The amounie within crotchets are for packing and postage. 

LIST OF BOOKS AND PUBLICATIONS FOR SALE 


WHICn ARB 


MORE THAN TWO YEARS OLD. 


LEGISLATIVE DEPARTMENT. 


[Those publications may bo obtained from the Offlco of the Superintendent of Govern- 
meat Printing, India, No. 8, Hastings Street, Calcutta.] 

Tub prices o? the General Acts, Local Codes, MracnAMT Saippixo Diokst 
AKD Index to Enautubnts rate been considbbiblt sbddosd. 


I— THE INDIAN STATUTE-BOOK. 

Revised Eomow. 

Super-nyal Svo, doth Ullered. 

A-STATUTES, 

Rs. a. 2 . 

A Collection of Statutes relatlngr to India. Volume I. Con- 

talning the Statutes up to the end of 1890. Edition 1899 ... 6 0 0 (lOaJ 
A Collection of Statutes relating to India. Volume II, 
containing the Statutes from 1891 to 1898. Edition 
1900 ... ... ... ... ... ... 8 0 0 [lOa.] 

B, — GENERAL ACTS. 

General Acta of the Oovernyr-Oeneral of India In Council, VoU I, 

from 1631 to 1807. Edition 1893 ... ... ... 7 0 0 [10a.] 

General Acta of the Governor-General of India in Coundl, VoU 

II. from 18G8 to 1876. Edition 189S ... ... ... 6 0 0 [10a.] 

General Acta of tho Governor-Gmeral of India in Coondl, VoL 

III, from 1677 to 18S1. Edition 1693 ... ... 6 0 0 [Oa.] ' 

General Acta of the Oo%'emor-General of India in Council,] Vol. 

IV, from 1682 to 1891. Edition 169^ ... ... 7 0 0 [lOa,] 

General Acta of the Governor-General of India in Coxinci), VoL 

V. from 1895 to 1890. Edition 1693 ... ... ... 6 0 0 [9a] 

General Acta of the Go^Tmor-General of India In Coundl, Vol. 

VI, from 1S91 to 1899. Edition 1S9V ... ...TOO [lOu] 

General Acta of the Go\’emor-GeneraI of India in Coundl, VoL 

VII, from 1899 to 1903, mcluaive. Edition 1901 ... 3 0 0 [6i.] 

C. — LOCAL COOES. 

The Ajmero Code, Tlurd Edition, 1993, containing the Enact, 
menta m forte in Ajmere-Merwara, with an Api>endiz con- 
aiating of a list of the Enactmenia which have been declared 
In force In or extended to Ajmne-Merwara by noUSsation 
under the SchMaled Dutneta Act, 1S7< ; a Qironologieat 
Table and an Index ... m ... • S U [7a.] 
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THE INDtAK lAW REPORTS ADVERTISER; 


ThO Baluchistan Code, ^Ufon, looo. contnfnlnjr tho local 
. cnnctnicnta in W m RrU«h RttlHchHtfln and the Acenw 
tcmtorlca, with Chronolo^cal TaBIm And nn Indes ^ 

The Burma Code, Edition, J8&9 

The Cenlml Provinces Code, ThJnl Edition. looil cnnBi«.tine 
of thoDcn^J Rocalfttiorw and tho Docul Arts of tt.o Govomor 
General m CoiinciUn force m Hie Chntml rravir.«H with nn 
Ajwndix containing a list of the Aci« which have been 
opplied to the Schcdidwl DislrirU of the Central Provinces 
by notification tmdor the Scheduled DatrictsAet, 1874 • and an 
Index ... ... ... ... ' 


The Madras Code, Vois, i and ir. Edition, looe ... 

The Punjab and North-West Code, Edition, 1003, consisting 
of tho unrenenlcd onoctmenta tocnlly In force in the Punjab 
and tho North-Woat Frontier Province, with Appendix ond 
Index ... ... ... 


R«. A. T 

COO [iOft.] 
5 0 0 [9a.j 

4 0 0 [Ga.] 
12 0 0 jRl] 

0 0 0 ’lOa.) 


IL— REPRINTS OF ACTS AND REGULATIONS OF THE GOVERNOH 
GENERAL OF INDIA IN COUNCIL AS MODIFIED BY SUBSEQUENT LEGIS- 
LATION. 


Acts X of 184! and XI of 1860 fRogrlstratlon of Ships}, aa 
modified up to Ut Deoombor, 1803 fwith foot-notes brought 
down to let Doocrabor, lOQl) ... ... ... 0 7 0 [Ia) 

Act XX of 1847 (Copyrlgrht), as modified up to Jet Decem- 
ber 1003 ... ... ... ... ... 0 5 0 [la.] 

ActXVnioflSSO (Judicial Offleors* Protection) with foot- 
notes ... ... ... ... ... ... 0 I 9 flAj 

Act XIX of 1850 (Apprentices), asmodlfiedupto Jst May, 

1905 ... ... ... ... ... ... 0 3 6 [lAj 

Act XXXIV of 1850 (State Prisoners), as modified up to 30th 

April, 1903 ... ... ... ... 0 2 G (la.) 

ActVniofl851 (Tolls on Roads and Bridges), os modified 

up to let Juno, 1807 ... ... ... 0 2 C fla J 

ActXlIof 1K5 (Legal Representatives’ Suits), es modified 

up to iBt November, 1004 ... ... ... ... 0 1 ,0 

Act XIII of 1855 (Fatal Accidents) .as modified up to 1st Deoem- 

bof, 1903 ... ... ... ... ... 0 2 0 £1®'! 

Act XXVni of 1855 (Usury Laws Repeal), m modified up to let 

December, 1903 ... ... ••• ••• ... 0 1 6 (lo.) 

Act XX of 1856 (Police Chaukldars), as modified up to Ist 

No^-ember lOOS ... ... ... ... ... 0 7 0 '[la.J 

Act IV of 1857 (Tobacco, Bombay Town), as modified up to Ist 

August 1895 ... ... ... ... 0 3 9 [lo-J 

Act XXIX of 1857 (Land Customs, Bombay), Bs modified up to , 

let December, 1895 ... ... ... ... 0 4 0 £la.} 

-Act III of 1868 (State Prisoners), as modified up to Ut August. 

1897 ^ 0 2 0 £Ja.) 

Ant XXXIV of 1858 [Lunacy (Supreme Courts)! as modified up 

to 30th April, 1903 ... ... ... ... 0 4 3 £Ia.J^ 

Ant XXXV of 1858 [Lunacy (District Courts)), os modified up 

to 30th April. 1903 ... ... ... ... 0 3 3 £I».l 

Art XXXVI Of 1858 (Lunatic Asylums), as modified up to Slst 

May, 1902 - ... ... ^ ... ... , ... 0 G 0 fla.) 
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, Rs. A. r. 

JVct I of 1859 (Merchant Shipping), AS niodlflecl up to iSOtli June, 

1905 ... ... ... ... ... ... 0 13 0 (2a.I 

Act XI Of 1859 (Bengal Land Revenue Sales), as modified up to 

Ist August, 190(5 ... ... ... ... ... 0 4 0 [lo,] 

Act Xni Of 1859 (Workman’s Breach of Contract), aa affected 

by Act XVI of 1874 ... ... ... ... 0 1 C [la.] 

Act IX Of 1860 [Employers and Workmen (Disputes)], aa 

modified up to Ist December, 1904 ... ... ... 0 1 6 [la.] 

Act XXI Of 1860 (Societies Registration), aa modified up to 1st 

December, 1904 ... ... ... ... ... 0 2 0 [la.] 

Act XLV of 1860 (Indian Penal Code), as modified up to Ist 

April, 1003, with an Index ... ... ... ... 2 8 0 [5a.] 

Act V of 1861 (Police), aa modified up to 7lh March, 1903 ... 0 7 fi [la. fip.] 

Act XVI Of 1861 (Stage-carriages), as modified up to 1st Febru- 
ary, 1893 ... ... ... ... ... 0 3 6 [la] 

Act XXIII Of 1883 (Claims to Waste-lands), aa modified up to 

Ist December, 1890 ... ... ... ... 0 4 0 [la>] 

Act III of 1864 (Foreigners), as modified up to let September, 

190G ... ... ... ... ... ... 0 3.6 [la.] ' 

Act VI of 1864 (Whipping), as modified up to 1st August. 

1905 ... ... ... ... ... ... 0 3 0 [la.] 

Act XVII of 1864 (Official Trustees), as modified up to ist July, 

1800 ... ... ... ... ... ... 0 5 C [la.] 

Act III of 1865 (Carriers), aa modified up to Slst May, 1003 ... 0 3 0 [la-] 

ActXof 1865 (Succession), as modified up to 1st July, 1800 ... 1 8 0 [2a.] 

Act III of 1867 (Gambling), asmodifiedup to 1st January, 1905 .. 0 4 0 [la.] 

Act V of 1889 (Indian Articles of War), as modified up to 1st - • 

December, 1904 ... ... ... ... ... 1 2 0 [3a.] 

Act XX of 1869 (Volunteers), aa modified up to 1st Jlsy, ' 

1896 ... ... ... ... ... ... 0 4 0 [la.] 

ActI Of 1871 (Cattle Trespass), as modified upto IstSlay, IDOO 0 6 0 [la.] 

Act IV of 1872 (Punjab Laws), as modified up to Ist November, 

1904 ... . . ... ... ... ... 0 7 0 [la.] 

Act XV of 1872 (Christian Marriage), as modified up to Ist 

December, 1904 ... ... ... ... ... 0 10 0 [So.] 

Act V of 1873 (Government Savings Bank), aa modified up to 

UtAptd, 1903 ... ... ... ... ... 0 3 6 [la.] 

Act X of 1873 (Oaths), as modified Up to 1st February, 1903... 0 3 0 [la.] 

Act II of 1874 (Administrator General) aa modified up to Ist 
July, 1890 ; with a list of Nativo States included within 
the Presidencies of Bengal, Madras and Bombay, respec- 
tively, for the purposes of the Act ... ... ... 0 11 0 [2a.] 

Act IX of 1874 (European Vagrancy), as modified up to ist 

December, 1901 ... ... • ... ... ... 0 G 6 [la.] . 

Act XIV of 1B74 (Scheduled Districts), aa modified up to 

Ist October, 1895 ... ... ... ... 0 6 0 [la.] 

Act XV of 1874 (Laws Local Extent), aa modified up to Ist 

October, 1893 ... ... ... ... ... 0 7 0 [la.] 

Act IX of 1875 (Indian Majority), os modified up to ist 

Moy, 1900 ... ... ... ... ... 0 2 0 II*-} 

Act of 1877 (Specific Relief), as modified up to 1st February 1904 0 II 0 la. 6p.] 
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The Baluchistan Code. Edition. lOOO, contulnlnt? tjio locnl 
^ ennctmenta In forco in British Bohtchistnn one! tlio Apeney 

territorlos, with Chronologica! Tablw And nn Indox ...COO POa) 
The Bupma Code, Edition, 1803 ... ... ...son jOiv] 

The Central Provinces Code, Edition, lD0r>, conristlnp 
of tho Benpo! Roffnlotiona and tho Loco! Arts of thn Go%’omor 
Oenornl in Couneli In forco m Iho CtHjtrol ProvlncM, with nn 
Appendix contmninjj a Kst of tho Act* wJjich imve !>Pon 
applied to tho Scheduled District* of tlio Central Province* 
by Hotifiention under tlio Scheduled District* Act, IST't { and an 

Index ... ... ... ... ... ... -ton (r.8.3 

The Madras Code, VoU, I and IT, Edition. 1303 ... ... IJJ 0 0 fnij 

The Punjab and North-West Code. Edition. 100 . 1 , conristinj: 

of tho \inr»penled enactment* locally In force in tho Pimjnh 
and tho North-Woat Frontior Province, with Appendix and 
Index ... ... ... ... ... ...COO [lO*.] 

n.-REPRINTS OF ACTS AND REGULATIONS OF THE GOVERNOR 
GENERAL OF INDIA IN COUNCIL AS MODIFIED BY SUBSEQUENT LEGIS- 
LATION. 


Acts X of 1S41 and XI of 1850 (Registration of Ships), r* 
modified up to let December. 1803 (with foot.note* brought 
down to let December, lOOl) ... ... ... 

Act XX of 1847 (Copyright), a* modified up to J»t Deecro- 
bof 1903 

ActXVIIIoftSSO (Judicial Officers* Protection) with foot- 
note* ... ... ... ... ... ... 

Act XIX of 1860 (Apprentices), a* modified up to Jst May, 
1905 ... 

Act XXXIV of 1850 {State Prisoners), 0 * modified up to soth 
April, 1903 

Act Vin of 1851 (Tolls on Roads and Bridges), n* modifiod 

up to let June, 1807 ... ... ... 

Act XII of 1855 (Legal Representatives* Suits), es modified 

np to l*t November, 1904 ... ... ... 

Act XIll of 1855 {Fatal Accidents) , a* modified up to 1st Decom- 
ber. 1903 

Act XXVIll of 1855 (Usury Laws Repeal), n* modified up to let 
December, 1903 ... ^ 

Act XX of 1856 (Police Chaukidars), *s modified up to 1st 
Nowmber 1903 ... 

Act IV of 1857 (Tobacco, Bombay Town), ns modified unto let 
August 1895 ... ... ... ... ... 

Act XXIX of 1857 (Land Customs, Bombay), a* modified up to 
let December, 1895 ... 

Act 111 of 1858 (State PrlsonersX «» modified up to Ut August. 
1897 

Act XXXIV of 1858 [Lunacy (Supreme Courts)) «s modifi^'d up 
to 30th April. 1903 ... ... ... 

Act XXXV ofl85S (Lunacy (District Courts)}, os modified up' 

to 30th April. 1902 ... ... _ 

Act XXXVI Of 1858 (Lunatic Asylums), bs modified up to Slst 

May. 1902 ... ... ... ... ^ 


0 7 0 (lfl.3 
0 5 0 Ila.} 

0 1 0 [Ift.] 

0 3 0 [15.) 

0 2 C Ha,} 

0 2 C (la.)' 
0 1 0 (la.} 

0 2 0 [la.} 

0 1 'o tia.) 

0 7 O' '[la.) 

0 3 9 [la.} 

0 4 0' [la.3 
0 2 0 [iR.} 

0 4 3 [la.] 7 
0 2 3 [I*.} 

0 6 0' {la.} 
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. Ra. A. r. 

Act I Of 185P (Merchant Shipping), as raodiflad up to 1 30th June, 

1905 ... ... ... ... . ... ... 0 1.3 0 [2a.] 

Act XI Of 1859 (Bengal Land Revenue Sales), as modified up to 

1st August, 1006 ... ... ... ... ... 0 4 0 [la.] 

Act XIII Of 1859 (Workman’s Breach of Contract), as affected 

by Act XVIof 1R74 ... ... ... ... 0 1 C [la.] 

Act rx of I860 [Employers and Workmen (Disputes)], as 

modified up to 1st December, 1004 ... ... ... 0 1 6 [la.] 

Act XXI of 1860 (Societies Registration), as modified up to let 

December, 1004 ... ... ... ... ... 0 2 9 [la.] 

Act XLV Of 1860 (Indian Penal CodeX ** modifisdup to let 

April, 1003, uith an Index ... ... ... ... 2 S 0 [5a.] 

Act V of 1361 (Police), as modified up to 7th March, 1003 ... 0 7 0 [la. 6p.] 

Act XVI of 1861 (Stage-carriages), as modified up to Ist Febru- 
ary, 1893 ... ... ... ... ... 0 3 0 [la] 

Act XXIII of 1863 (Claims to Waste-lands), as modified up to 

Ist December, 1890 ... ... ... ... 0 4 0 [la.] 

Act III of 1864 (Foreigners), aa modified up to lat September, 

190G ... ... ... ... ... ... 0 3.6 [la,] ' 

Act VI of 1864 (Whipping), as modified up to 1st August, 

1905 ... ... ... ... ... ... 0 3 0 [la.] 

Act XVII of 1864 (OfUcial Trustees), as modified up to lat July, 

1800 ... ... ... ... ... ... 0 5 0 [la.] 

Act III of 1865 (Carriers), as modified up to Slat May, 1003 ... 0 3 0 [la.] 

ActX of 1865 (Succession), as modified up to 1st July, 1800 ... 1 8 0 [2a.] 

Act in of 1867 (Gambling), aa modified up to lat January, 1005... 0 4 0 [la.] 

Act V Of 1869 (Indian Articles of War), aa modified up to 1st _ * 

December, 1004 ... ... ... ... ... 1 2 0 [3a.] 

Act XX of 1869 (Volunteers), ea modified up to let May, 

1800 ... ... ... ... ... ... 0 4 0 [la.] 

Act I of 1871 (Cattle Trespass), as modified up to lat May, 1000 0 C 0 [la.) 

Act IV of 1872 (Punjab Laws), as modified up to Ist November, 

1904 ... . . ... ... ... ... 0 7 0 [la.] 

Act XV of 1872 (Christian Marriage), aa modified up to lat 

December, 1004 ... ... ... ... ... 0 10 0 [Sa.] 

Act V of 1873 (Government Savings BankX “ modified up to 

Ut April, 1003 ... ... ... ... . 0 3 0 [la.] 

Act X of 1873 (Oaths), as modified up to lat February, 1003 ... 0 3 9 [la.] 

Act II of 1874 (Administrator General) as modified up to ist 
July, 1800 ; with a list of Native States included within 
the Prosidoncica of Bengal, Madras and Bombay, respec- 
tively, for the purposes of the Act .. ... ... 0 11 0 [2a,] 

Act IX of 1374 (European Vagrancy), modified up to ut 

December, 1001 ... ... ... ... ... 0 C 6 [la.] 

Act XIV Of 1874 (Scheduled Districts), «* modified up to 

Ist October, 1895 ... ... ... ... 0 0 0 [la.] 

Act XV of 1874 (Laws Local ExtentX as modified up to Ist 

October. 1895 ... ... ... ... ... 0 7 0 [la.] 

Act IX of 1875 (Indian MaJorJtyX as modified up to jst 

May, 1900 ... ... ... ... ... 0 2 0 ll«-J 

Act of 1877 (Specific Relief), as modified upto let February 1904 0 11 0 la. 6p.] 
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Rs. A. r. 

Act III of 1877 (Registration), as modified up to Isfc August 

1005 ... ... ... ... ... ... 0 II 0 [2a.] 

Act VII of 1878 (Forests), as modified up to Ist December, 

1003 ... ... ... ... ... ... 0 10 0‘[2a.]- 

Act XVII of 1878 (Ferries), as modifi^ up to let June, 

1902 ... ... . •... ... ;.. 0 6 0 [laGp.J 

Act XVII of 1879 (Dekkhan Agriculturists’ RelleO, os modi- ' ' 

fled up to let March, 1895 ... ... ... ... 0 10 0 [2a.] 

Act XVIII of 1879 (Legal Practitioners), as modified up to ' 

let May, 1896 ... - ... ... ... ... 0 7'0 [la] 

Act VII of 1880 (Merchant Shipping), as modified up to 16th 

October, 1891 ... • ... ... ... ... O 10 0 [2a.] 

ActV of 1881 (Probate and Administration), as modified up to ’ 

July, 1890 • ... ' * •... ... ... ... 0 12 0 ' [2a.] 

Act XV of 1881 (Factories), as modified up 'to 1st Decem- 
ber 1904 ... ... ... 0 5 6 flaBp], 

Act XXVI of 1881 (Negotiable Instruments), as modified 

up to 1st August, 1897 '... ' ■..• ... . ■ 0 10 0 [la.] ■ 

Act XVIII of 1881 (Central Provinces Land-revenue), as 

modified up to Ist March, 1905 *' ... ... ,,.12 0 [2a.] 

Act 11 of 1882 (Trusts), as niodifled up to Ist June 1003 ... 0 10 0 [la.] 

Act IV of 1882 (Transfer of PTOperty), as modified up to ’ 

Ist December, 1005 ... ... ^ ... ... 0 15 0 [2a, J 

Act V of 1882 (Indian Easements), as amroded by the Re* ' ' 

pealing and Amen^og Act. 1891 (Xllof 1801) ... ... 0 8 0 [la.] 

Act VI of 1882 (Companies), as modified up to ist' August 

1806 ... ••• 1. 10 0 .[3a.J 

Act XII of 1882 (Salt), as • modified up to Ist December 

1800 ... ••• •.• — ••• . . 0 8 0 [la.] 

Act XIV of 1882 (Code of Civil Procedure), as modified up 

to Ist December, 1899 ... , ... ' ... ... S" 0 0 [Oa.] 

Act XV Of *^882 (Presidency Small Cause Court), as. 

.modified up to let June, 1906 ... .... ... 0 10 0 [2a.J 

Act VoflSSS (Indian Merchant Shipping), as modified up 

to Ist Decerabor, 1004 ... , ... ... ... 0 6 0 [la.] 

Actvm Of 1883 (Little Cocos and Preparls Island) as 

modified up to let October, 1902 ... ... ... 0 1 3 - [Ia.J ' 

Act XIX of 1893 (Land Improvement Loans), as modified 

up to Ist Beptembor, 1906 ... ... ... 0 2 6 [la.] - 

Act XXI of 1883 (Emigration) as modified up to Ist Do- 

oember, 1902 ... — . — ... 0 11 0 [2a.] 

Act VI of 1884 (Inland Steam-vessels), as modified up to 1st 

July, 1891 ... ••• — ... 0 9 0 [20.] 

Act vn of 18S4 (Stcam-ships), os modified up to Ist 'July. 

1890 ... ... ... ... ... ... 0 0 0 [la.] 

Act XII of IBSi (Agriculturists Loans), os modified up to 

let February, 1903 ... ... ... ... 0 2 0 [la,] 

Act XVIII of ISSl (Punjab Courts), as modified up to 1st 

D«».mber, 1809 ... ... ... ... ... 0 7 0 [la.] 

Act XIII of 1835 (Indian Telegraph) as modified up to Ist 

Marrh. 1905 ... ... ... ... ... 0 6 0 [Ia.J 

Act II of 1S£6 (Income-tax), as modified up to ist April 

1903 ... ... 0 8 0 (la. Cp.J 
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Rs. A. 

Act VI of 18S8 (Births, Deaths and Marriages Registra- 
tion}, umodifiod up to let Juno, 1891 ... ... 0 0 

Act XI of ISSO (TramWTiys), m modified up to 1st December 

1003 ... ... ... ... ... ... 0 9 

Act XIII of 18S<3 (Securities), m omendod by Act XII of 1801 0 3 
Act VII of 1887 (Suits Valuation), m modified up to Ist October 

1004 ... ... ... ... ... ... 0 1 

Act IX of 1887 (Provincial Small Cause Courts), m modified 

up to iBt December, 1900 ... ... ... ... 0 C 

Act XIV of 1887 (Indian Marine), aa modified up to I6th Fobru- 

ftry. 1899 ... ... ... ... ... 0 S 

Act V of 1888 (Inventions and Designs), ®s modified up to Ist 

July. 1003 ... ... ... ... ... 0 9 

Act I of 1889 (Metal Tokens), m modified op to Ist April, 

1901 ... ... ... ... ... ... 0 1 

Act VII of 1839 (Succession Certificates), os modified up to 

1st December, 1903 ... ... ... ... 0 6 

Act X of 1889 (Ports), an modified up to tat April, 1901 ... 0 11 

Act XIII Of 1889 (Cantonments), as modified up to Ist ilarch 

1895 ... ... • ... ... ... ... 0 7 

Act XV of 1889 (Ofllelal Secrets), aa modified up to lat April 

1004 ... ... ... ... ... ... 0 3 

Act IX of 1890 (Railways), aa modified opto lat June 1905 

srith an lodat ... ... ... ... ... 1 2 

Act X of 1890 (Press and Registration of Books), as modified 

up to lat Deecmber, 1903 ... ... ... ... 0 2 

Act XII Of 189! (Repealing and Amending Act), ahewing 

tha Sehedulea as modified up to 3lat May 1002 ... ••• 0 12 

Act XIV of 1891 (Oudh Courts), as amended by the Oudh 

Courts Act (1891) Amendment Act, 1607 ••• ^ 1 

Act I of 1891 (Land Acquisition}, with footnotes ... ... 0 7 

Act VIII of ISM (Tarlfn, aa modified up to lat February, 

1000 ... ... ... ... ... ... 0 9 

Act IX of 1894 (Prisons), as amended by the Burma Laws Act, 

1898 ... ... ... ... ... ... 0 7 

Act IX of 1897 (Provident Funds), aa modified up to lat Apnl, 

1903 ... ... ... ... ... ... 0 I 

Act V of 1898 (Code of Criminal Procedure),’** modified up 

to 1st ApnJ, 1903 ... ... ... ... 3 10 

Act VIII Of 1899 (Petroleum), oa modified up to Ist December 

1904 ... ... ... ... ^ ... ... 0 7 

Act XIX of 1899 [Currency Conversion (Army)], ** amended 

by Act VII of 1900 ... ... ... ... 0 I 

Act III of 1900 (Prisoners), aa modified up to lat March 1905 ... 0 6 
Act XV of 1903 (Extradition), aa modified up to lat Decem- 
ber, 1004 ... ... ... ... ... 0 6 

Regulation III of 1872 (Sonthal Parganas Settlement), as 

modified up to lat October, 1899 ... ... ... 0 0 

Regulation V of 1873 [Bengal (Eastern) Frontier], a* modified 

up to 1st July 1903 ... ... ... ... 0 1 

Regulation HI of 1878 (Andaman and Nicobar Islands), ** ^ 
modified up to lat February, 1897 ... ... ••• ^ ® 


0 [la.] 

0 [2a.] 

9 [la.) 

9 [la.] 

0 [la.] 

0 [la.] 

0 [2a.] 

9 [lo.] 

6 [IM 

0 [2a.] 

0 [la.] 

10 [la.] 

0 [2a.] 

3 [1*^1 

0 [la.ep.} 

3 [la.] 

0 [la.) 

0 [20.1 

6 [la. 6p.] 

« [lo.] 

0 [8a.) 

0 [la.] 

0 [la.) 

6 [la.] 

0 [la.] 

6 [la.] 

0 [la.] 

0 [la,] 
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R«^latIon I of 1886 (Assam Land and Rovenuo), m modified 

uptolstJuno, 1894 ... ,,, ... 0 13 0 

Regulation VI of 1838 Ajmer Rural Boards), ns modified up 

to Jst February, 1805 ... .... ... ... 0 C 0 

. Regulation XIV of 1887 (Upper Burma Villages), os modified 

up to let April, _1891 ... ... ... ... 0 C 0 

Regulation V of 1893 (Sonthal Parganas Justice), ns modi. 

fiod up to Ut October, 1890 ... ... ... 0 4 9 

Regulation I of 1895 (Kaehin Hill Tribes), os modified up to 

Ist April, 1002 ... ... ... '... 0 6 0 


12a.) 

(la.) 

(U) 

[In.] 

[la.] 


III.— ACTS AND REGULATIONS OF THE GOVERNOR-OENERAL OF INDIA 
IN COUNCIL AS ORIGINALLY PASSED. 


Acts (unrepealed) of*, the Governor-General of India In CouncIHrom 1854 to 
1008. 

Regulations made under the Statute' SS Vlct., Cap. S, from No. n of 1876 to 
1908. 8vo, Stitch^. 

[The above may bo obtained separately. The prico is noted on each.] 

r 

T.— TRANSLATION OF ACTS AND REGULATIONS OF THE GOVERNOR-OENERAL 
. OF. INDIA IN COUNCIL. 


Acts X of 1841 and XI of 1850 (Registration of 
Ships), as modified up to Ut December. 1893, 
with foot-notes brought down to letlieccm- 
ber 1001 ... ... *' ... ... In Urdu 

Act XX of 1S47 (Copyright), as modified up to jin Urdu 
Ut May, 1890 ... ' ... llii Nogri 

ActXVni Of 18£0 {Judicial Cfflcers’. Protcc- ( Jn Urdu 

tionlTrith foot-notes ... ... ... (InNagri 

Act XXXIV of 1850 (State Prisoners), oa md-fin Urdu 
dified up to 30th Apnl, 1903 ... ...\InNagri 

Act XXX of 1852 (Naturalizatio'nl.os modified fin Urdu 
up to Ut December, 1003 ... ...flnKagri 

Act XII of 1855 (Legal Representatives* /In Urdu 
suits) as modified up to UtKoverober, 1004 ( InNagri 
Act XIII of 1S55 (Fatal Accident), as modified fin Urdu 
up to Ut December, 1903 ... ... \InNagri 

Act XX of 1856, as modified up to 1st November, /In Urdu 
1903 ... ... ... ... \InNagri 

Act XXXIV of 1258 [Lunacy (Supreme Courts)] /In Urdu 
as modified up to 30th April, 1903 ... \InNagri 

Act XXXV Of 1858 [Lunacy District Courts)], /In Urdu 
as modified up to 30th April, 1903 • ... (In Nagri 

Act XXXVI of 1858 (Lunatic Asylums), as mo- 

dified up to Slst May, 1902 ... ... In Urdu 

Act XIII of 1859 (Workman’s Breach of Con- /In Urdu 
tract), as aHected by Act XVI of 1874 ... (In Nagri 

Act IX of I860 [Employers and Workmen (DIs- /In Urdu 
putes)] as modified up to Ut December, 1904 \ln Nagri 


0 

2 

. o’ 

[la.] 

0 

1 

3 

[la.] 

0 

1 

3 

[la.] 

0 

0 

6 

[le.] 

0 

0 

0 

[la.] 

'o 

0 

6 

'[la.] 

0 

0 

0 

[la-] 

0 

0 

G 

(la-l 

0 

0 

6 

[la.] 

0 

0 

3 

[la.] 

0 

0 

3 

[la.] 

0 

0 

6 

[la.] 

0 

0 

0 • 

[la.] 

0 

2 

6 

[la.] 

0 

2 

6 

[la.] 

0 

1 

0 

ria.] 

0- 

1 

0 

[la.] 

0 

1 

0 

■[la.] 

0 

1 

0 

[lo.] 

0 

1 

6 

[la.] 

0 

0 

3 

[lo.] 

0 

0 

3 

ria.) 

o' 

0 

3 

[la-l 

0 

0 

3 

[la.] 
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Act XLV of 1860 (Penal Code), aa modidad up to fin Urdu 
let April, 1903 ... ... ... \lnNagri 

AotV of 1861 (Police), os modified up to 7th /In Urdu 
March, 1903 ... ... ... \In Napri 

Act XVI of 1861 (Stage-Carriages), as modi- /In Urdu 
fled up to 1st February, 1898 > ... ... (In Nagri 

Act III of 1864 (Foreigners), as modified up to /In Urdu 
Ist September, 1906 ... ... ... tin Nagri 

Act VI of 1864 (Whipping), aa modified op to /In Urdu 
Isl April, 1900 ... ... ... (InNagri 

Act III of 1865 (Carriers), aa modified up to /In Urdu 
3l6t May. 1903 ... ... ...\In Nagri 

Act in of 1867 (Gambling), as modified up to 

let December, 1896 ... ... ... In Nagri 

Act V Of 1869 (Indian Articles of War), as mo. f j 
difiod up to let January, 1895 In English, hound 
Urdu and Nagri ... ... ... ^ 

Act VII Of 1870 (Court-fees), os modified op to 

let December, 1606 ... ... ... In Urdu 

Ditto ditto as modified up to 
let October, 1899 ... ■ ... ... In Nagri 

Act I of 1871 (Cattle-trespass) as modified up /In Urdu 
to let December ... ... (In-Nagri 

Act XXIII of 1871 (Pensions) {}j gjjj, 

Actlof 1872 (Evidence), as modified up to let fin Urdu 
May, 1908 ... ... ... ...( In Nagri 

Act IV of 1872 (Punlab Laws), as modified op to 

IstNovember, 1904 .... ... ... In Urdu 

Act IX of 1872 (Contract), as modified up to /In Urdu 
Ist September, 1899 ... ... ...(In Nagri 

Act XV of 1872 (Christian Marriage), « modi- f In Urdu 
tied up to Ist April, 1691 ... ... \ In Nagri 

Act V of 1873 (Government Savings Bank), /In Urdu 
as modified up to Ist April, 190S ... ... (In Nagri 

ActVinofl873 (Northern India Canal and fin Urdu 
Drainage), as modified up to Ifitli July, 1999 \Jn Nagri 
Act X of 1873 (Oaths), as modified up to Ist Feb* f In Urdu 
ruafy, 1903 ... ... ...\In Nagri 

Act IX of 1875 (Majority), as modified op to 1st /In Urdu 
May, 1906... .. ... ... llnNacri 

Act of 1877 (Specific Relief), as modified up to /In Urdu 
Ist February, 1904 ... ... ... \InNacri 

Act III of 1877 (Registration), as modified up /In Urdu 
to Ist Dwcombor, 1696... ... ... \InNagri 

Act I of 1878 (Opium), as modified up to let Do- 

CCTuber, 1896 ... .. ... la Nagri 

Act VII of 1878 (Forests), as modified op to Ist (In Urdu 
Decemlser, 11*03 ... ... ... \laNagn 

Act XI of 1878 ( Arms).as modified up to Ist May, ( In Urdu 
11*04 ... ... ... ... \la Nagri 

Act XVI of I67SiKcr!hcrn India Ferries), aa r In Urdu 
modified up to Isi June, IPOJ ... ... \ln Nagn 


Ka. A. : 
... 1 6 
... 1 6 
... 0 2 
... 0 2 
... 0 1 
..1 0 1 
... 0 1 
... 0 1 
... 0 1 
... 0 1 
... 0 0 
... 0 0 


0 f6a.J 
0 [6a I 


9 [la.1 

9 fla.] 

3 [la-l 
3 [la.] . 
0 [la.) 

0 [la.] 

C [la.] 

6 [la). 

9 [la.) 

0 [laj 


...0 2 0 [la] 

... 3 0 0 [6a] 
...2 8 0 [6a] 


... 0 8 3 {2a. 6p.) 


... 0 8 

... 0 1 

... 0 1 

... 0 0 

... 0 0 

... 0 8 

... 0 e 


0 [IM 

9 [la.] 
0 [la] 

0 [laj 
0 I2a) 
0 [2a) 


... 0 0 

... 0 0 

... 0 4 

... 0 4 

... 0 0 

... 0 0 

... 0 3 

... 0 3 

... 0 0 

... 0 1 

... 0 0 

... 0 0 

... 0 4 

... 0 4 
... 0 4 

... 0 4 

e 

... 0 I 

... 0 4 

... 0 2 

... 0 • 

... 0 • 

... 0 • 

— 02 


6 . [la Cp.} 
9 [3a] 

6 [3a) 

0 r2al 
0 (2al 
9 [la] 

0 [la] 

3 rial 
3 (la) 

0 ria] 

0 [la] 

5 fiti 

0 [Ufp.) 
3 (laCp.) 
3 [Sal 

6 I-a] 

8 fla.1 

O fla <!'>.] 
0 {iu.ep.j 
0 flal 
0 I'aJ 
0 fla) 

0 rial 
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Act XVlII or !8?& (Lcgnl PractJtlonorsf, m ftn Urdu 
raodiflwS up to l«t Mn>* IfiOO ... \lrt Jinjjri 

ActXYoftSQi (Fflclorlcs), m modinM to’/lnUnJu 
UtAprillBOi, ... ... ...VftNftgtl 

Act XVni of 1881 iCcnlrfll Provinces Lnnd Cj. 
fiovenuo), M jnotJififd op to l»t KoromUcr.i t V ^ 
1808 ... ... ... 

Activof 

fled up to > • ... 

Act VI of 1862 M motKfled up to /In Urdu 

Jsi Auguafc, lOOQ ... ... ... \lnKap^ 

Act XIV of 1882 (Code of Civil Procedure), n* 

iBodiflcd up to IbV UcccmlK^, 1809 ... InUrtlu 

Act XIX of 1S83 iLand Improvement Loans), (In Urtlu 
a«tuodifled op to l«t Soptombe-p, JlKMt \laJfapri 

Act XXI of 1883 Ejnlfiratlon), m modin«d up /in Urdu 

to Ut Uecombfip, 1002 ... ... llnNAgri 

Act tv of 18W lExplOSlves), m modified op to fla Urdu 
1ft Way. 1800 ... 

Act VJ of 1884 llnlanfl Stcam'Vcssois), m /I n Urdu 
modiG^ up to Ist July, 1601 ... ... \IoNagri 

Act Xll Of (A^ieuUurists Loans), m jin Urdu 

... 


InUfda 
In Urdu 


In Urdu 
In Urdu 


... In Urdu 
In Urdu 


raodifi^ up to l»t S&ptotnbor, 1900 
Actxvniof jB84 (Punjab Courts), t» modi- 
fied up to l«t Docemoer 1690 ... 

Act n Of 1885 (WcffOtlable; Instruments 
Amendment;, 

Act in of 1886(Transferof Property Amend- 
ment) ... 

ActXof?^'’^"' " 

Act xni i 

to let 

Act XXI Of 1885 (Madras Civil Courts Am- 
endment}, 

Act IZ or 1888 (Income tax), »» modjfled up to /In Urdu 
lat April, 1003 ... ... ... \In Nogri 

Act IV of 1888 (Amending Section 265 of Con- 
tract Act}. • •• •'* *•> In Urdu 

Act VI of lass (Births, Deaths and Marriage 

Hegistratlonl — — ... la Urdu 

Act vn of 1S86 (Registration Amendments) in Urdu 
Act X of 1886 (Criminal Law Amendment}, Id Urdu 
Act XI of 1SS6 (Tramway), on xnodiCed up to ftn Urdu 
Sletr 3>eeeInbe^, 1900 ... ... XlttNagri 

Act xuiofiass (Securities), as ameuded by/TnUrdu 
Rrpetdiog Attieoding Act, 1891 ... \In Nflgri 

Act VI Of 1887 (Companies Amendment), ... InUnJa 
Act vn of 1887 (Suits’, Valuation), ... Lx Urdu 

Act IX ol 1887 (Provincial Small Cause r 

jlnKagn 
In Urdu 


Courts), «a motiiSed up to 
1896 ... ... ... . 

Act X Of 1887 (Katlvo Passenger Shlpsh 


Bm. X. r. 
.026 HM 
0 2 C lid.} 
,•0)6 fla.) 

0 1 C (la.) 

.090 ri*.6p.) 
0 Q 0 {la.- 6^] 

. 0 * 0 0 (28.5 
0 0 9 12a.) 

0 IS 9 138.1 
. 0 14 0 (Sa.) 


IIM 

(IM 

Jla.) 

)la. 6^5 
lla. Op.) 

f.ti 

na.6p.) 
[la Cp.) 
6 ll».5 
0 (la.) 


..,0 2 0 [IM 

.., 0 0 0 fla.) 




0 0 3 
0 0 3 


0 1 8 [la.) 

0 0 3 [la.) 

P 3 0 (Irt. 9p.? 
0 a 0 [la. 5^3 

0 0 3 [la. 3 

0 I 3 [la.) 

0 0 3 [la.] 

0 0 9 [la.) 

0 3 5 [la.) 
OSS [Ja.) 

0 0 0 [10.1 
0 0 9 [la.] 

0 0 3 [la.] 
cor [la.) 

0 2 3 [la.] 

0 2 6 [loj 


0 1 


6 pa.) 
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Rs. A, p. 

Act XII of 1887 (Bengal, North-West Provin- /In Urdu- ... 0 1 3 fia.i 

ces and Assam Civil Courts) ... ... \InNagri ... 0 1 3 [la.] 

Act XIV of 1887 (Indian Marino), m modiflod /In Urdu ... 0 3 0 riul 

up to I 6 th February, 1899 ... ^ ... lln Nagri ... 0 3 fl 

Act XV of 1887 (Burma Military Police) ... , - S “ ® [>»1 

llnNagn ... 0 0 9 [la.] 

Act XVIII of 1887 (Allahabad University) In Urdu ... 0 1 0 [la.] 

Act III of 1888 (Police), saa modified up to lat 

March, 1893 ... ... ..»• In Urdu ... 0 0 fi [la.] 

Ditto (as passed) ... ... InNagri ... 0 0 e [la.J 

Act IV of 1888 (Indian Reserve Forces), aa 

modified up to iBt March, 1803 ... ... In Urdu ... 0 0 3 [la.] 

Ditto (as passed) ... ... In Nagri ... 0 0 3 [la.] 

Act V^of 1888 (Invention and Designs) ... In Urdu ... 0 2 3 [la.] 

ActVIofl88S(Dcbtcra) .V; S ? 6° f.'*;,' 

Act VII of 1888 (Civil Procedure Amend- IlnUrdu ,,,019 rial 

ment) ... ... ... ... \Ia Nagri ... 0 1 0 [la,] 

Act I of 1888 (Metal Tokens), aa modifiod up /In Urdu ... 0 0 6 [la 1 

to let April, 1904 ... ... ... \In Nagri ',., 0 0 0 [la,] 

Aetijrof 1889 (Measures of Length) ... J | [J“-l 

Act VI Of 18S9 (Merchandise Harks), aa modi- (In Urdu ...did ria’i 

fiad Up to let February, 1604 ... ... \ln Nagri ... 0 2 0 [la.] 

Act VI of 1889J (Probate and Admlnlstra- /In Urdu ... 0 0 e fia.'T 

tlon) ... ... ... \lnNagri ... 0 0 6 [la!] 

Act X of 1889 (Ports), aa modified up to let /In Urdu ... 0 6 0 f2a.l 

June, 1894 _ ... ... ... \In Nagri ... 0 6 0 [2a.] 

Act XIII Of 1889 (CaDtontcentS). aa modified up 

to lat March, 1895 ... ... ... Id Nagri ... 0 3 0 [Ia.6p] 

Act XV of 1889 (Ofhclal Secrets), as modified /In Urdu ... 0 0 0 [la,] 

up to let April, 1004 ... ... ... \Iq Nagri ... 0 0 9 [la.] 

Act XVI of 1889 (Central Provinces Land /In Urdu ... 0 I 6 [la.] 

Revenue) — ... ... iin Nagri ... e 1 e [ia.j 

Act XX of 1889 (Lunatic Asylums Amend- 
ment) ... — ... — In Urdu ... 0 3 0 [la.] 

Act I of 1890 (Revenue Recovery) ... In Urdu ... 0 3 0 [la.] ‘ 

Act II of 1890 (Amending Acts XVII of 1864, 

X Of|1865, 11 of 1874 and V of 1881) ... In Urdu ... 0 3 0 [la.] 

ActV Of 1890 (Indian Forest and Burma 

Forest Amendment) ... ... ... In Urdu ... 0 0 C [la.] 

Act VI of 1890 (Charitable Endowments) .... In Urdu ... 0 0 o [lo.] 

Act VIII of 1890 (Guardians andjWards) ... Li Urdu ... 0 2 3 [la. 9p.j 

Act IX of 1890 (Railways), as modified up to 

let June, 1905 ... ... ... Lx^Urdu ... 0 8 0 [2a.] 

Act IX of 1890 (Railways), aa modified up to 

Ut May, 1896 ' ... ... ... In Nagri ... 0 8 0 [2a.] 

Act X of 1890 (Press and Registration of 

Books Amendment) ... ... In Urdu ... 0 0 3 [ia.j 

Act XI of 1890 (Prevention of Cruelty to 

Animals) ... ... — In Urdu ... 0 0 3 [I#.J 
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Act XVIII of 1890 (Emigration 'Amend- 
ment) ... ... ... ... In Urdu 

Act XIX of 1890 (Salt-Amendment) ... In Drdu 
Act XX of 1890 (North-Western Provinces 

andOudh) ... ... ' ... In Urdu 

Acty of 1891 (Ports Act ’Amendment) ... In Urdu 

Act X of 1891 (Indian Criminal Law Amend- 
ment) ... ... ... ... In Urdu 

Act XIV of 1891 (Oudh Courts) ... ... In Urdu 

Act XVIII of 1891 (Bankers* Books Evl- fin Urdu 
dence), as modified by Acta I of 1893 and ^ 

XII of 1900 ... ... ... Cin Negri 

Act II of 1892 (Christian Marriage Valid- 
ation) ... ... ... ... In Urdu 

Act IV of 1892 (Bengal Court of. Wards Am- 
endment) ... ... ... In Urdu 

Act VI Of 1892 (Limitation Act and Civil Pro- 
cedure Code Amendment) ... ... In Urdu 

Act IV of 1893 (Partition) ... ... in Urdu 

Act I of 1894 (Land Acquisition) ... ... 

Act III of 1894 (Criminal Procedure and 

Penal Codes Amendment) ... ... in Urdu 

Act V of 1894 (Civil Procedure Code Amend-/in Urdu 
ment) ... ... Negri 

ActVni0fl894 (Tariff), aa modified op let fin Urdu 
October, 1903 ... ... ' ...\ln Negri 

Act IX of 18M (Prisons) ... 

Act VII of 1895 (Civil Procedure Code and/in Urdu 
Laws Act Amendment) ... ,..\In Negri 

Act XII of 1895 (Companies— ttemorandum 

of Association) ... ... _ ... In Urdu 

Act XIV of 1895 (Pilgrim Ships) ...‘ In Urdu 

Act II of 1896 (Cotton-duties) .... 

Act VI of 1896 (Indian Penal Cod© Amend- 
ment). ... ... ... ... la Urdu 

Act Vin of 1896 (Inland Bonded Warc-fln Urdu 
houses) ... .... ... ...■\InNagr: 

Aet)ftl of 1896 (Excise), ee modified up to let 

August, 1905 ... ... ... In Negri 

Act I of 1897 (Act XXXVII of 1850 Amend- fin Urdu 
ment) ... ... ... Negri 

Act II of 1897 (Criminal Tribes Act Amend- 
ment) ... ... ... In Urdu 

Act III of 1897 (Epidemic Diseases) ... 

Act IV of 1897 (Flslierles) ... 

Act IV of 1897 (Negotiable Instruments fin Urdu 
Act Amendment) ... ... iin Negri 


Rs. A. F. 

... 0 0 3' tla.] 
... ^0 0 3 [la.] 

... 0 1 0, [la,] 

... 0 0 3 [la.] 

... 0 0 3 [la.] 
... 0 0 6 [la.] 
... 0 0 3 [la.] 

... 0 0 6l[la.] 


...0 0 3 [la.] 
0 0 6 [la.] 


...0 0 3 [la.] 

... 0 0 3 [la.] 

... 0 2 3 [la. 6p.3 
...0 16 [la. 6p.] 


0 0 3 [la.] 
0 0 3 [la.] 
0 0 3 [la.] 
0 4 ,0 [la,] 
0 3 9 [2a.] 


0 1 8 [la.] 
0 2 3 [la.] 


.. 0 0 3 ria.] 
.. 0 .0 3 [la.] 


.. 0 3 0 [la.] 
.. . 0 1 3 [la,] 
..0 1-3 [la.] 
..010 [la.] 

0 0 3 [la.] 
,.0 0 3 [la.) 
,.0 0 3 [la.] 

'0 3 3 [la,] 

. 0 0 3 [la.] 
.0 0 3 [la.] 


.0 0 3 [la.] 
. 0 0 3 [la.] 

. 0 0 3 [la.] 

.0 0 3 [la.] 
. 0 0 3 [la.] 

0 0 3 [la.) 

0 0 3 [la.] 
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Amendment) 


up to i8t Apnl, 1903 

Act X of IS97 (General Clauses) 

Act Xli of 1837 (Local Authorities 
coney Loans) 

Ac XV of 1897 (Cantonments) ... 

Act I of 1893 tStaco Carriages Ael 
Amendment) 

Actlll oflSSS (Upcrs) 

Act IV of 1893 (Indian Penal Code Amend- 
ment) ... 

Act V of 1893 (Code of Criminal Procc- 
duro), asmodiQod up to l«t April, lOOO ... 

Act VI of 1898 (post Grace) 

ActjlX of 1899 (Live-Stock Importation) .. 


Amendment] 

Act n of 1899 [Stamp], as-taodldcd up t 
Slat Auguar, 1003 ... 

Act III of 1900 (Prisoners), m modified 
up to let March, 1005 ... . 

Act VI of 1899 (Government Buildings) 

Act VII of 1899 [Indian Steam-vessels A 
(1884) Amendment] 

Act VIII of 1899 (Petroleum) ... 

Act XI of 1899 (Arbitration) 

Act XI of 1899 (Court-fees Amendment) . 

Act XII of 1899 (Currency Notes Forgery) 

Act XVI of 1899 (Tralff Amendment) 

Act XVII of 1899 (Indian Registration 
Amendment) 

Act XVTII of 1899 (Land Iraprovemen) 
Loans Amendment) 

Act XX of 1899 (Presidency Banks) 

Act XXI of 1899 (Central Provinces Tenanc 
Amendment) 


I In Urdu 

... 0 

0 

3 

[la.] 

\In Nsgri 

... 0 

0 

0 

tU.] 

fin Urdu 

... 0 

0 

3 

[lo.] 

\In Nogri 

... 0 

0 

0 

[lo.J 

1 /In Urdu 

... 0 

0 

0 

flo.J 

\In Nogri 

... 0 

0 

0 

[lo.] 

/In Urdu 

... 0 

1 

0 

(la.) 

\In Nogri 

... 0 

1 

0 

I10.J 

fin Urdu 

... 0 

0 

3 

[la.] 

\In Nogri 

... 0 

0 

3 

[lo.] 

In Urdu 

... 0 

0 

3 

[la.] 

I/In Urdu 

... 0 

0 

3 

(lo.) 

.\ln Nogri 

... 0 

0 

3 

[la.] 

Jin Urdu 

... 0 

0 

C 

[la.] 

\In Nogri 

... 0 

0 

0 

[lo.] 

In Urdu 

... 0 

0 

3 

[la.] 

/In Urdu 

... 1 

4 

0 

[8a.) 

\In Nogri 

... 1 

0 

0 

[8a.] 

Jin Urdu 

... 0 

2 

0 

[la.] 

‘ \ln Nogri 

... 0 

2 

0 

[la.] 

Jin Urdu 

... 0 

0 

3 

[la.] 

' \In Nogri 

... 0 

0 

3 

LJa.) 

In Urdu 

... 0 

0 

3 

[IM 

I/In Urdu 

... 0 

0 

6 

[la.] 

. (In Nogri 

... 0 

0 

e 

[la.) 

/In Urdu 

... 0 

7 

6 

[lo.] ' 

(In Nogri 

... 0 

7 

c 

[Ifl-] 

/In Urdu 

... 0 

2 

3 

[la.] 

(In Nogri 

... 0 

2 

3 

[lo.] 

/In Urdu 

... 0 

0 

3 

[la.] 

(In Nogri 

... 0 

0 

3 

[lo.] 

;/In Urdu 

... 0 

0 

3 

[lo.] 

\ln Nogri 

... 0 

0 

3 

[la.] 

J In Urdit 

... 0 

0 

g 

[la.] 

■(In Nogri 

... 0 

0 

9 

[lo.] 

/In Urdu 

... 0 

0 

9 

[la.] 

' (In Nogri 

... 0 

0 

9 

[lo.] 

/In Urdu 

... 0 

0 

9 

[lo.] 

(la Nogri 

... 0 

0 

6 

[la.] 

/In Urdu 

... 0 

0 

3 

[la.] 

(In Nogri 

... 0 

0 

3 

[la] 

/In Urdu 

... 0 

0 

3 

[lo.] 

’(In Nogri 

... 0 

0 

3 

[la.] 

/In Urdu 

... 0 

0 

3 

[10.1 

.(In Nogri 

... 0 

0 

3 

[la.] 

/In Urdu 

... 0 

0 

3 

[lo] 

(In Nogri 

... e 

0 

3 

[la.] 

fin Urdu 

... 0 

0 

3 

[la.] 

(In Nogri 

... 0 

0 

3 

[la.] • 

/ /In Urdu 

... 0 

0 

S 

[la.] 

.(In Nogri 

... 0 

0 

3 

[!*.] 
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Act XXIV of 18D9 (Central Provinces Court fin Trrdtf 
or Wards) ... ... 

Act I or 1000 (Indian Articles of Wnr/lni?fdti 

Amendment) ... ... ...\ln 

Act IV of 1000 (Indian Companies #Branch/In Urdti 
ncplstcr)] ... ... ...U«No<rfi 

Act IX of 1000 (Amendment of Court Fccs/In Urdu 
Act 1870) ... ••• ...\InN*a{;H 


Act X Of 1900 (Census) 


/In Urdu 
\ln N'b(^J 


Act n of IDOl (Indian Tolls (Army)) ... ({" 


Act in of 1001 (Indian Ports) ... , ...* in Urdu 

Act V of ISOl (Indian Forest (Amendment) 

Act VI of 1901 (Assam Labour and Em!pra-./ln Urxiti 
tlon) ... ... 

Act VII of 1001 (Nallvo Christian Admlnls-/In Urtlu 
tratlon of Estates) ... ...\inNftgn 

. . (In Urdu 

ActVlIIOf 190! (Mines) ... ♦••\JnNngri 

(In Urdu 

Act IX Of 1001 - -‘iln Nftgri 

(In Urdu 

Act X of 190! ••• ***(InXo5ri 

Art II Of 1902 [Cantonments (House Aeeom- (In Urdu 
modatlon) - - ...^nJ-ogn 

Act IV of 1902 (Indian Tramways) 

Act V of 1902 {Administrators General and Jin Urdu 
Official Trustees) ... ...jlnNagri 

Act VII of 1902 (United Provinces (Designa-fj^ ^rdu 
tlon)] ... ... .... 

Act Vin of 1902 (Indian TarlH)... 

Act*ILof 1903 [Indian Post Office(Amend-.../In Urdu 
'ment)] ... ... ... \ln,Xogri 

Act in of 1903 (Electricity) 

• Act V of 1903 (Ports) 

Act vn of 1903 (Works of Defence) ' 

Act VIII of 1903 (Probate and Administra-/In Urdu 
tlon) ... ... — ' ...\JnKagti 

Act IX of 1903 (Tea Cess) {in'sS 


Act X of 1803 (Victoria Memorial) 




In Urdu 
In Nagri 


Act XIII Of 1903 (Lepers) 


^ (In Urdu 
•**’\In Nagri 


It 

. A 

. r. 

... 0 

1 

3 (!».) 

... 0 

1 

3 (la.) 

... 0 

0 

3 (la) 

... 0 

0 

3 (IM 

... 0 

0 

3 (Ift.) 

... 0 

0 

3 (la-J 

... 0 

0 

3 (IM 

... 0 

0 

3 (la.] 

... 0 

0 

9 [IM 

... 0 

0 

0 [la.] 

... 0 

0 

C [la.] 

... 0 

0 

0 [la.] 

... 0 

0 

3 [IM 

... 0 

0 

3 fiM 

... 0 

0 

3 {la.J 

... 0 

6 

0 . [2a.] 

... 0 

5 

0 (2a.] 

.. 0 

0 

3 [law] 

.. 0 

0 

3 (IM 

.. 0 


0 rio.] 

.. 0 

1 

0 lla.] 

.. 0 

0 

3 [IM 

.. 0 

0 

3 [la.] 

.. 0 

0 

3 (la.J 

. 0 

0 

3 fla.j 

. 0 

1 

0 [le.l 

. 0 

1 

0 [la.] 

.. 0 

0 

3 [la.] 

. 0 

0 

5 (la.) 

. 0 

0 

3 [la.] 

. 0 

0 

3 [la.] 

.. 0 

0 

3 [la.] 

.. 0 

0 

3 [la.] 

.. 0 

0 

3 [la.] 

.. 0 

0 

3 [la.] 

.. 0 

0 

3 [la.] 

.. 0 

2 

0 [la. 6p.J 

.. 0 

2 

6 (la. 6p.J 

.. 0 

0 

3 ria.2a.fla 

.. 0 

0 

3. fift.] 

.. 0 

1 

3 [la.] 

.. 0 

1 

3 (la.] 

.. ' 0 

0 

3 [la.] 

. 0 

0 

3 (la.]- 

.. 0 

0 

3 [la.] 

.. 0 

0 

3 [la.] 

.. 0 

0 

3 [la.] 

.. 0 

0 

3 [la:] 

.. 0 

0 

3 [la.] 

0 

0 

3 [la.] 
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Hct XIV of 1903 (Indian Foreign Mar- fin Urda 
riages) ... ••• ...\Ia Nagri 

Act XV of -1903 (Extradition), as modi- fLj Urdo 
up to 1st December 1904 ...\InKagti 

Act I of 1904. (Poisons) ... '“{inNa^ 

Act in of 1904 (Local Authorities Loan) 

Act IV of 1901 (North-West Border nMa* 

tary Police) ... ...| 

Act VI of lOOHTransfer of Proper 
(Amendment)] ... 

Act VII of 1904 { Ancient Monun 
Preservation) 

Act VIII if 1001 (Indian nnlversltles) 

Act X of 1904 (Co-operative 
Societies) 


1894) 

Act XII of 1904 (Emigration) ... 


(Amendment)] 
Act’ 




Act IV of 1905 (Indian Railway Board) ... In Urdu 

Act VI of 1933 (Court-fees Amenc 
Act) 


Regulation I of 1890 (British Baluchis- \ 
tan Laws) ... ... — I 

Regulation V of 1890 (British Baluchls-l 
tan Forests) ... ... ...J 

Regulation VI df 1893 (Hazara Forests)... in Urdu 

Regulation VIII of 1896 (British Balu- \ T„Tirdn 
chlstan (CJrlmlnal Justice) ...J “ 

Regulation IX of 1896 (British Baluchis- lr„ 
tan Civil Justice) ... 

Regulation III of 1901 (Frontier Crimes) In Utda 


Ri. A. r. 

,.. 0 0 3 [1ft.] 
,.. 0 0 3 [1ft.] 
...0 19 [la.] 
...0 19 [la.] 

... 0 0 C [1ft.] 
... 0 0 6 [1ft.] 

... 0 0 3 [1ft.] 
... 0 0 3 [Ift.] 

... 0 0 9 [1ft.] 


[InUida 

... 0 

0 3 

[l*ll 

(la Nagri 

... 0 

0 3 

[le») 

'In Urdu 

... 0 

0 0 

[Ift.] 

Ja Nfti?ci 

... 0 

0 9 

lift.] 

fla Urdu 

... 0 

1 3 

[IM 

1 In Nagri 

... 0 

1 3 

[Ift.] 

[In Urdu 

... 0 

I 0 

[Ift] 

\In Nagri 

... 0 

1 0 

Tift.] 

[1o Urdu 

... 0 

0 3 

[lft.1 

\la Nagri 

... 0 

0 3 

[IM 

fin Urdo 

... 0 

0 3 

[1ft] 

[InNi^ 

... 0 

0 3 

[Ift.] 

ilo Urda 

... 0 

0 3 

[Ift.] 

\ln Nagri 

... 0 

0 3 

[iM 

^flnUrdu 

.\IaK^ri 

... 0 

... 0 

0 3 
0 3 

[lil 


... 0 

0 3 

flft.) 

• a 

... 0 

0 3 

[1*.] 


... 0 

... 0 

0 3 
0 3 

Hi] 

[la Urdu 

... 0 

0 9 

[Ift] 

\Iu Nagri 

... 0 

0 0 

[Ift] 

... Id Urdu 

... 0 

6 3 

[Ift.] 

|Id Urdu 

' ... 0 

1 0 

rift] 

, \In Nagri 

... 0 

0 3 

lift] 

• fin Urdu 

... 0 

0 3 

lift.] 

*\In Nagri 

... 0 

0 3 

lift.] 


...0 2 0 [l».9p.l 
... 0 2 0 [1ft. ep.] 

... 0 2 0 [!».•?.] 

... 0 0 9 [Ift-J 
... 0 2 3 [IfcJ 

0 2 8 [Ift] 



TAOt, 


LNDKX. 


Ifir/— XLV { Ser rrvAt r«fr. 

/ ■ T I* ^ * — IV nr ProrrfTT \''T 

A«-T XIV : .*>/» Cmm. rpnmuTr <'of»p 

.Wt }*:>' --V ; Crtm'tAt. Vrnrrttt nr Cottr. 

AJ>7rirr»frt» »>riM*cn! 0» rt-rpnrrm-pr Conr fArr XI\ nr 

f* ifo, in«. r.7. r«, #!•: ... . ifi9 

Armo'* P*!**! ,<f» ro«%rjft*eT ... . . l.li 

/rr fmnf ttft'nil r/—/?/rT>rtfi»I 

trtif'nrr tf ftt^nnrr'* ^{7f-^Crtn%n^t Ptnffif'trr f'n-ir I t'l t' ol HPi/, 

#*. r//. M.trd j. m rf,., ) lut ih" 
rrm rji’r+tl'-ii I' r r«'r»n}rriii»Mrt tn <l''>rm'>ri' C (^"tlrra rf Imil 
1* tJrtr fcfr rmt'fnj# for »-^Ii<*^inC ^^p 

pjiMj r f iJir » Crtirr* rlitiffrtl. 0|l.rrr«>tiri(|rf aIiap* miot 

in ifrrMir r ll,j» r|ur«f{An. nr't odapI if •lilrJi 1 a« Altrnxi 
nrrliifi "n'J ln<!i«n Cniiffr. (• %I.r||.rr it, or** «**• r»n» cronnfU for 
-C'llne (lint (tiA roY^nA,! wntiM nt-rmn'l I'nVf iKvfirtn 407 
. nf iliA rnmlnnl I’r»*r*<.ti,rp C«>«!a nn nmi*A<t «i1><><,li| nrilinnril)* lx* 
rrlAnn***] rn niNintilUf I«i51 until fpAr^nnlilp rr »>ni1« nro mn'lp out 
fnrifr*iiTn5nglii»C'iil(. /nrr Jr^wr lOf. W, N’. lO^A follow, 

nl.— If *ftrr A fAtnnfnl in«^^mfnni,nc p%i«l<*nrA |* nr>i AiMiirrHl, ftntl 
if tf p f rr-*A<ulir Ti fifti plfondy linti rnniAirnt nmr to ft'Mucr 
rtiilrfirr, ifir r<.»ifl will fr«»onBt.|\ mnrIiniA tJi»i •nrli rMilrnci* i« 
pot fortfi«tfninc nl ll,o (Imo. Il'rlinnlil ilin, »indf>f ftortinn 407. 
ri!»*Arlion S< rrlrn**' It-o Afm»r«| nn Imll, w|i(*ir%or I*** iho nntiift* 

pf til" pfy«*nn*, ilin,,jh iho I'rriiniiftnr}' »' ouM procMsI. 

Menit^m HuMi v. Qurm. 1. 1^ It. ft Miwl. ft! followed.— 
Wliptlirf tli»T« «ro nsincnnfd" frrounda «»f not mint lio deci»!ed 
ittdirinlly, thnt (• to »«v. tlwr" rlionld l-j nom" Inncibl" rvidm"" 

«fi if " fpcord on wl.lrli, if imiy-Inittr*!. lli© Court con ronrludo tlioi 
if,© nrrr»"«l mfitlit 1*0 convlcl«xl. Tli" mAtomrnt bv n wiinrn ilmt 
)i" III!" "©m A rprlAin nrl of on Inrriminntinr rJmr,»t'"r don" by 
ill" mlclit In' »ufrtri<*nl. put If llirr" In* k<> ov iilcni i* whftt- 

«'N*^rr, or rvidrnro of a icry llitnwy clmruclrr on Hi" fort* of it. lb© 

• ill lx*, oftrro rcA»onoldo tlinrlii«« *-lnj>M*d Bin"** the* l*rTin- 

...It-— for siippod. 

• ■ !•*. ••■!•••. ■ >wo\rr.linvo 

■ ■*'.■* • • ' ■ iirriimniitinc 

^ . p. . ,id(| inclicnto 

I csflOti f»ii, llic clinroclrr of the idencc lit.rJv to bo 
T},(* ilrtcntlon of nti Aconnod under trial in not mtond- 
. blit itii object Is to rrcuro nttrndftiicr. Tlio gra\ ity 
nd ■''n 0 evidcncoof It* pcrfctrul'nn by tlio acensed 
jiietify dotrntioh. 

’ r'lrPHOn, (1008) I. L n. 30 Calc. . 17' 

1*11'? Of refuiinj — UtmanH to euttodu — Crimmaf 
I V ol WM), M. 3i4, 497 and 49S.—ln cxerciainc 
ctlon 498 of tlio Crinunol Procedure Code the 
t confine itn Attention only to llio(]ucUion, 
likely tOAbsrondor not. TJicro mav bo 
Ii mny nien nffoct tho quoation uf grnntine 
f^dtlwitli crimps or ft paVo chafftctOr. — If 
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/\cT 1800 — XLV : S'e Penai. Code 

A'T 1SS2 — IV (5e«^TpANsrER op PnoPEOTy Act. 

Act 4882 — XIV : See Civil Pbocedoee Cope. 

Act 1898 — V : lS^e Chibiikal Procedure Code. 

Adjourned nEAiiiKo : See Qjvil Procedure Cope {Act XIV op 1882), 


fis 100, 103, 157, 158, 622 180 

Auction Sale; See Conspiracy ....... 1.84 


Bail — Grotmda jor grant or refttfal of — lirmand to tu/tody — Reasonable 
eneffnee of pnaoTXtr'a guxU — Criminal Procedure Code {Act V of 1898), 
ts. 344, 497 and 498. — Held per Milra J. (Cose J, dtjj.) tlmt tha 
mnin question for consideration in dcterminmp msttora of luiil 
IS ^ilietlier there are reoeonnblo grounds for believing the accused 
guiltj' of the offences charged. Other consideratiops raiiet olso arise 
m deciding this question, and one of these, CThich has al^vays guided 
English end Indian Courts, la nhether there are any grounds for 
supposing that the flccu<>e<l would ahsconii Under section 497 
. of the CriininAl Procedure Code on accused should ordinarily be 
released on substantial boil until reasonable grounds oro made out 
for presuming his guilt. inrcJo^nr A/idf, IOC. W. N, 1098 follow- 
ed. — If after a remand tncnminatiiig evidence is not adduced, and 
if the prosecution has already had sufllcicnt time to adduce such 
evidence, the Court will reasonably conclude that such ovidenee is 
not forthcoming at the time. It should then under section 497, 
sub-section 2, release tho nccuecd on bail, whatever bp the nature 
of the olTence, though the preliminary enquiry should pfoeccil. 
ilanxlam MudaU v. Queen, T. L. R. 0 Jlod. 68 followed — 
Whether there arc reasonable grounds or not must bo decided 
judicially, that is to eay, there should be some tangible evidence 
on the record on which, if unrebutted, the Court can conclude that 
the accused might bo convicted. The statement bv a witness that 
ho has seen a certain act of an incriminating character done by 
the accused might bo sufficient. But if there ho no e\ idence what- 
soe\er, or evidence of a very flimsy character on the face of it, the 
inference will bo. after a reasonable time ha* elapsed since the becin- 


■ _ B 

with sufTicjcnt cxactress, the chnmcier of the CMdence likely to ho 
forthcoming, — The detention of an accused under trial is not intend- 
ed to bo penal, but its object is to eecuro attendance. Tiio graB ity 
of the offence and son e evidence of itsperpotrut'on by the accused 
will, however, justify detention. 

fAMiNi JIuLticK V. Emperor, (1908) I, L R. 36 Calc. . . 174 

Bail — G round hr grantino or refusing — Pemand to eualody— Criminal 
rr-j. / T» -/ ,, eoT me t_ ^^’..'.-ising 

the 

« V 1>« 

other circumstances, uhicli may also afToct the question «>f granlinc 
bail to ac'cuscd j>crcon8cIiarg«JilT7it'h6rin)Ps6f6grS\'o character. — If 
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/\cT 16fO — XLV : See Penal Code. 

A«T 1S?2 — IV :|5r<^TrAN^irn or PnorriiTV Act- 

Ait JP82 — XIV : Ste Cirit PnocnDcnE Code. 

Arr 1RP3— V 5 Sff CniMivAL PnocEDcnE Cooe- 

ADJOvnsrn itBAiiisn: Cjvir. PnocrnoiiE Coor (Act XIV or 1SR2), 

M. 100. 103. n?. ir.3, n22 lao 

ArenoN Sale; Sft CoNarinAcr ....... 134 

Pail — Crcxmif* ff>r ffrttnl or rtfutot of — Itmtaml lo cuttcdu — lietixopa’ilr 
of f'n^onrr't gutU— Crtmnnt Proredure CoHe (Arl V of ISOS), 
t*. 3ft, 407 and 40S — littd frr Mitrn J (Coxe J. dm.) lliat tha 
innin qnrrtion for ronnidcratinn in cloforminirtf; mAttors of boil 
I* wlicllior tl rro nro rrOBonnblc croundo for Itoliovinc tha nreused 
puilty of th<* offoncr* oli.-irpod, Othor roiiBiderotions must ol«o arise 
in (Irciding this nutation, nnd one of (hoso. nlitcli has olira) s gniicled 
Enplieli and Initinn ConrtA, ia uhotlirr there are any grounds for 
siipf'osinff that the Aecti«e<l would ahacomi Under section 497 
. of 111© Cninmnl Procc<Utrc Coilc nn accused ahonhl ordinnnly bo 
released on siib^tantinl hnil until rcneoiiabla iirounda arc mnde out 
fnrprcsumingliis(piilt. InreJcf'ur -Vuff, IOC. W. X. 1P93 fellow* 

«i.— If after o rctnnnd mcrimmatmc idence i« not addiired. and 
if the proftccution has already had suflleicnt time to addiieosueli 
CMdencOt the Court will reasonably conclitdo that ancli ovidence is 
not forthcoming at the time. It ahotild then under section 497. 
eub acetion 2, rclcaso tho accused on hail, whalcser ho tho nature 
of the offence, thoush the prrhniinary cn^uifs- aliould proceoil. 
.Vonilam Mudntx v. Qurm, I. h. It. ft JIad. ft3 followed.— 
Whether there aro rcaaonable grounds ur not must bo decided 
jiidioiAllfi that is to eay. there should bo some tangiblo evidence 
on the record on which, if unrebutted, the Court can conchido that 
the Accused might bo convicted. Tho statement bv n witness that 
ho has seen a certain act of an mcnminntmy charncter done by 
tho accused might bo sufTiciont. Put if there be no e\ idenee what- 
soever, or evidence of a very flimsy character on the face of it, the 
inference will bo, after a rcasonoblo time has elapsed since the becin- 
. •« '"'ir snppoa- 

■ . ver.havo 

• ■ iminafing 

• ^ jndicato 

with sufTicient c^actr ess, the character of the evidence likcJy to ho 
forthcoming — Tlie detention of an accused under trial is not intend- 
ed to bo penal, but its object is to secure attendance. The grav ity 
of the offence and snn e evidence of its perpetrut’on by tho accused 
will, however, justify detention. 

fAMmi Mdtlick V. EMrrnoB, (I90S) I. L. R. 36 Calc. . . 174 

Pail — Ground for granlinq or rc/M»tny — Htmand to cvalody — Criminal 
Proeedjire Code {Act V of 180S), s«. 3t4, 497 and 49S —In exercising 
ita discretion under section 49S of tho Criminal Procedure Code tho 
High Court should not confine its attention only to tlio question, 
wliether tho- prisoner is likely to abscond or not. There may Ixs 
other circumstances, whiclt may also olicct tho question nf granting 
bail to adcuscd persons diargiid Trifh Crimes <51 a ^aVo character. — If 
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TAOt. 

o {icrRon JS RfcuPcU lrt>{oio ft3InpwU«ta ufn uon-bftilnbltf nffmci* 
iJirn, unlf’f'B lio couriilcrs ihftt Uitno »ry mo KTotm«1.4 for 

boljovuig iiini lo bv guiltj , l>e must ielw*f bnii, though iio inny be 
cettmn tlmv the nccuiiftl will HtnnU Ins irinl. ji la the right ol ne 
ticcxit-ed to tlctniUHl that the cliorgPH. ormaot Itiui siiouW b© tfif'd 
without ftny unrcnsomthle dciny* nml nijcli delay wi'ij tlispoao the 
High Court to grant btnl. Where ft jjoHm onicer of Bugenor rank 
deposed tliat ho had o\jdenco» which he ht'huved* uiiplicuting »fjo 
occused, and suoro also to tho truth oj ihe hr»t in/ormution, wliieh 
ftHcgcd association of tho aecusod iticertiiin places and «n%ted 
that tho police find m their possission ttictiiiitnating corrc3i)ondent«i 
between tho ftccused and A 6i*crot MKioty in Cahutta, it wan hrld 
that ihero w ns Rtiflloicnt evidenro for a temnnd under eect ion :t H c i 
tho Code, but that there hn<l been unroMsotuiblo dcla^ ns regnrds the 
prisoners, who had been m custody for otioitt six weeks, though not 
m tho case of ihoso who were in jwl for- throo wooIm. 

Kabekdiu. Lai. Kkak v. KurEnon, (1P0B> I. L. It. 3t5 L'idc. . 16<> 

Gekqae Act I op 18?0 i Sec Ciiota N'AoroRE Laxocoho and Tesakt 

rnocEDURE Act . . ..... 113 

Behoaj- Act V op 1003 . See Chota Xaopokk Lajojeoho and 

Tenaht Pkocedwf. Act 115' 

Case-"-' 

Avihica Pro^aH Sinjh v. WhUirell, 6 C, L. J. JH, dissented from 13 ( 
Halhhoddctr Stn;jh\‘ ShconarainStn'fh,l,.R. 201. A. 19f, referred to 149 
Coole V. PquitabU Coal C<7ff»pany,8 C. W. X. C21, followed in prin- 
ciple .......... IRQ 

Dayaram Jayfivan v. Oovardhandas Dayaram, I, L. ft. 2H Dom. 4fiS, 

dietinguishod . ....... 130 

Poohifedare V. flamfod, 15 Jur. 257, referred to .... J34 

Fuller V. Ahrahams, 3 Brod. and B. 110, diesontod from . . 134 

Funund Boaetin v. Janu Bibi, 1. L. R. 4 Calc, 688, referred to and 

discussed . 1S4 

Qanga Narain Oupta v. riluclram Ckowdliry, 2. L. R. 15 Calc. 533, 

followed . . • • • • • ' . . 134 

Gantah Dae Bagrut v, Shiva LaLahman Bhabat, I. L. R. 30 Calc. 683, 

not applicable .... ..... 130 

Haidar AU v. Tasadiiul; Batul /CAan, I. L. R. 18 Calc. 1 ; L. B. 

17 I. A. 82, referred to ...... 149 

Hurperefiod v. Shtv Dyal, L. R 3 I. A. 269, referred to . , 149 

Jhofa Singh v. Queen-Bmprete, I. L. R. 23 Cnlc. . . . 493 

Kalian Singh v. Sanu'oJ Singh, I. L. R. 7 AU. 163. referred to . 140 

L<i?i V. L«in, 6 Car. and P. 259, dissented from .... 134 

Mangur% Jha v. Dolhin Colab Koer, I. Ij. R. 25 Calc. 692, dis- 
tinguished ......... 141 

ifon'annwso v. RamAafpo tJorafn, L L, R, 34 Calc. 235, followed In 

principle 189 

^oheah Chandra Baa v. Bari Kar, 9 C, W. N. 370, approved . 141 

Poreth Nath StVeor v, £^mp<fer» I« L. R. 33 Cale. 293, diatinguiahed. 163 
Froiunno Kumar Sanyal V KaKiaa Sanyal, J. h. R 19 Calc. 683; 

Ii. B. 19 I. A. 166, referred to . . ... 230 

Queen’Kmprera v. Mutaaadd* Lai, I. L R. 21 All. 107, referred to . 163 

Queen-J?p»pr«i v. Afona Puna, I. L. R, 16 Bom. 061, referred to 163 
Batnaaamy Chsiiiar v. Orr, I L. R. 26. Mad 176, followed . 130 
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Earn A/oni Daii v. Earn Oopal Shaha, 12 C. W N. 042, referred to ^ 149 
Earn Oopal i?/(U/Wc7(or»re v. Narain Chandra Bandopadhya, I L R. 


33 Cftlc. 31C ; 10 C. W. N. 510; 3 C. L. .T. 15, followed . .80 

Sabir Quten-Emprtis, I. L. R. 22 Calc. 27C, distinguislied . 16S 

.Sflrnlu'v. Jlflbialiai, I. L. R. 30 Bom. 537, rcfeiredto nnd dj®ci’s«ed 189 
Shumtool Ilooda v. 5Ae«w/row. L. R. 2 I. A 7, referred to . . 144 

Stta Kotr v. Dconalh Sahay, 8 C, W N. 614, referred to . . 149 

• Silara Begam v. Tulri Singh, I. L. R. 23 All. 462, distinguislied . 189 

iralfinff/ord v. A/utuof Society, L. R. 6 A. C, 685, followed . 134 

Cause ot action . See CONsriBAcv - . . 134 
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of 1879), oa am- 
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tion 02 of tlie Cliota N&g]>ore> Landlord and Tenant Froccduro Act 
is not controlled by section 44A of the said Act. When a rent euit 
19 diemissed under theiirst clausoof section 77, read with section 62, 
of tlio Act, another suit for tho same rent is mnintomable within 
the 1 cried of six months— WeW by Coxc J . that such a suit U not 
mnintainablo by virtue of section 44A of tho Act 

Karma Uraon ti. Baeaik Dedi Dayai. Singh, {1008) I. L. R. 36 Cole. 116 

Civil Pboceduiie Code, Act XIV of 1882, ee 100, 108, 167, 168, 022— 
A<f;ourn(d Aeirifig—ETparle decree— Reiiiaf oj ea«.— Where a suit 
woB decreed tzpartt on tho odjourned day of hearing after taking e\ !• 
dcnco m tho case.— Jft/d, that tho order was passed under section 
100 read with section 157 of tho Civil Procedure Code — Z7e/d further, 
that the order could be sot aside on an application under sec- 
tion 108, Civil Froceduro Code. — jt/anannisAo \\ Eamlalpa Goratn 
1. L. K 34 Calc. 235 and Coolev EguUohlt Coal Compony, 8 C. W, 

N, 621 followed in principle — Suara Vfgam v. TuUi S\ngh, I. L. R 
23 All. 402, distinguished. 

Naoendra Kcmar Baso f. Narin Masdal, <1908) I. L. R. 36 Calc. 180 

Civil Procedoke Code, Act XIV of 1882, ss 244. 200. C22— Fafrolfe 
dtslrtLuUon — Di^trmt judarnmt d«6for*— Appro! agatnet ordtr vndtr 
srcficn C96, i/ lira — JurttdicUon ©/ Jligh Court to tnlertcrr vndtr ttc- 
(ton C22.— An order under reelion 29.'>of thoCivil Procedure Codo 
passed as between parlies who arc not the same as in the decree in 
cvocuti.'n of which esrets v^cro rrohred i.pderFectic n 295 Iv not a 
decree under section 244, and no appeal Ins against the order, and 
tho Older of the District Judge on appeal, setting aside tho order of 
tho Munsif, IS wiihcut junsdietion — //c’d /i»rf/tfr. that when nn 
order is wholly without jnnwhctinn the High Court should interfere 
under section ( 22 — CenrsA Fas Bo^no v. Shtvn lalthmon Bhalat. 

I. 1, R r.O Calc 683. not applicable. Eatnatatny Cheltiar v. On 
I L. R 26 Sled 176 followed Doyoram dacjiran v. Corordlartdas 
Doj/arufn, I, L. R og Bern 458, distiopushed Prontnno Kumar 
Sonyal\.Kal\do» Sanyol.l L. R. 10 Calc. r.S3 . U R 191 A. 166, 
referred to 

.lAOADisn CniNDiiA f'nAiiA t KisiPA Nath Shaha, (1909) 1. L. R. 

SOCsle 130 

(,'nWMON OIIJKT or IXtAWH’L A"-IS.D1\ RlOTINO . . . JJ8 

( CMrENSATiov. SUIT ron : S<e LuirrvTiov . . . ]4I 

( OA^i ITAO — At'f/icm safe— Fraud— h'wotion rneny tot ‘o 

hid O’GH'tl ({(), ct) rr—Cat ’t ff act ot —Fraud, rVe.eloris ct, to It 
•t tri/itcliu j liodtd —A eon I luetu’n rmonc lid.lers at an auction 
I ot lo I id aroirf l each < ther, even if the eoniUf a-ioo emoiints to 
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FulUr V. '“,,n j u n. 4 Cole. 588, relcrtild lo and 
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H -r^Hf — ^ 710.0. K„ao.t I-,K. .8 Calc. Xl L. IX. 
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J?atn iSoni Daii v. Jiam Oapal SIioIm, 12 C. \Y N. fl J2, referred to 149 
Parti QofCil Bhuttachorife v. A^nwim Chandra Bandopndhtja, I. L R. 

33 Calc. 315. 10 C. W. N. 510; 3 C L. .T. 15, follor^ed . . 80 

Sabir %. Qnttn-Emprtaa, I L. R. 22 Calc. 276, distineuisl'ed . 15S 

5arni.'ii V. TfntijaJiat, I L R 30 Bom 637, refeircd to and di«ci>s«ed 189 
Shurrtaool Hooda v. SheKulram, L R. 2 I 7, referred to . . 144 

Stta Koer Deonath Sahay, 8 C. W N 614, referred to . . 149 

Siiara Begam v. Tuln Singh, 1. 1, R. 23 All 462, disCin^i^ished . 189 

iroffin^/ord V. il/tj/uaf ^oeiety, L R. 6 A C. 683, followed . . 134 

CAUSE or ACTION : See CONarmACY ... . . 134 
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of 1879), aa ament * '■ 

77 — Preinoueeuit • • 

guent auit utlhin • • . ^ 

tion C2 of the Chota Nogpore Landlord end Tenant Procedure Act 
ia not controlled by section 44A of the aaid Act When a rent suit 
IS dismissed under the first clausoof section 77. rend withscctjon 62, 
of the Act, another suit fur thosomc rcntis mnintamsbie within 
the period of six months — Held bj' Coxc J , that such n suit is not 
mamtoinoblo by Mrtwe of section 44A of tlio Act. 

Kariia Uraon V. Baraic Dzci DaYal Sincii. ( IPOS) I. L. R. 36 Calc, 1 15 

Civil Procepure Code, Act XIV of 1882, es. 100, 108, 157, 168, 022— 
A(f;ourntd Ae-irtn;— E n portedeerre — Pttual of eojf.— Where n «uit 
was decreed exparlt on the adjourned daj of heorinp after taking e\i* 
dcnce m the ca«c.—^(/d, that the order was passed under section 
1 00 rend with section 187 of thoCiiil Procedure Code — 7/rW further, 
that the order could be set osido on an application under see* 
tion 108, CimI Procedure Code.— Jl/anannisrd v. Pamlalpa Ooraln 
I. L. R 34 Cole. 235 and Ccolev EguttahU Coat Company, 8 C. W, 

N. 621 followed m principle —Stfam lirgam v Tntai Stngh, I. L. R 
23 All 462, distinguished 

Naofndra Kuuar Basu r Narin Mandal, (1908) I. L. R. 36 Calc. 180 

CIML pBoCEDUBt Code, Act XIV of 18 « 2 , es. 244. 205, 022— ;?o(ralfe 
diatnlution— Different fudament dthiora — Appeal agntnel order under 
Afcficn 29S, if Itea-^urtadictwn of High Court to infrrlfrr under #rc- 
Iicn C22“— An order under rectioii 29 .'> of the CimI Procedure Code 
parsed os between parties who ore not tl e rnme os m the decree in 
exocutu-'n of winch OsaelB wcroreolneil * nder reetn n 295 Ls not a 
decree under section 2 14, and no appeal Iks npainal the order, and 
the Older of tiie Diainct Judge on appeal, setting a«iile the order of 
tlio Munfif, IS riithotil jijn«dirtien — He’d fHrl/irr. that when an 
order is wholly without jnrisdietion. the High Court should interfere 

under section t 22 6'cnrr/i Paa Dacna v. »v/,»rn I.aLet.ncn Bhalat, 

I. L R 30 Ci'lc 583. not api’lu.iblo. ifainosnniy C^rffmr v. Orr 
I L. R 20 Jled 170 followed Dayorom dea/tfon a Gorardf aru’eu 
Dayaram.I.I^ R 2 R Bern 45S. distingwi-lied /’roeunno /inninr 
Sanyal\ Kahdat Sanyal.l L R. 19 Calc. PS3 . I,. R 10 1 A. 166, 
referred to 

JaOADISII CniKDBA SlIAIfA f KiSJPA Natr Braita, (190^) I. L R. 

36 Calc 136 
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( cm en« AT lo^. sriT ron : Str LiiimTioN . . < HI 

* •• A'”' — A rrticn *aU—Pmtid — f *t» L*na!i<»n e-eny I'f'dere rot ‘o 

fTii ci-citiss see/, eslrr— Coi'e ef oe#<f — Tra'al, o'U .nl nn* <•>. to I* 

'lee't eeh'ij!,c',(d ecu Ir aii>>n rn.i.n« I idJrrs at r.n aueti^n 

I Pt ii« 1 id eenii ft rae'i other. e\en if i! e ci'trbif a’lpn emoeuts to 
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* •' knerk-mii,*' nnt r^vt* tn Ati ArtlfM> nt of tH» 

vm«Jor.— i’fonJ v. It, U. tVhiiu>ttt 6 C.U J. Ill, 

V. Abm\nf^t, a ^tA II. Ilfi. /^riir. />r». OC«r. unrl V.^ 
from, f W oM'Sm v. 15 J»r. S57, rpf^'rmUo— 
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Hemangini Dasi is entitled to 2/7tha, l/7th as heiress of her 
deceased son Jagatpati Sen, and the other l/7th in her right 
as a Hindu mother on partition. Enquire of what that estate 
consisted (1) at the death of Baikanta Nath Sen, (2) at the 
date fixed by the testator for partition, tnz., 1st August 1906 
Hemangini Dasi to account for all receipts and disbursements 
subsequent to the last-mentioned date {this is consented to 
by the Advocate-General on her behalf). Inquire what s/rt- 
dhan property has come to Srimati Hemangini Dasi from her 
husband and take it into account in estimating the l/7th 
share, which she takes as mother on the partition. 

Costs of all parties of this suit, including reserved costs, to 
come out of the estate. Commissioner for partition to be 
named by the parties before the Registrar within a fortnight. 

Commissioner to have power to make separate returns as to 
the moveable and immoveable properties respectively. Com- 
missioner to have liberty to sell, the properties. Executri.x 
to divide the approximate net income in the meantime among 
the various beneficiaries. 

Attorney for the plaintiffs : O. C. Bose. 

Attorneys for the defendants : Bonner jet and Haider, A. K. 
Thakur, K. K. Dull and P. C. Lato. 
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lieforf Mr. Jujtici; Brett, Mr. Jutltce Mttra ani Mr. Justice Coze. 

PROSANKO KUJIAE BOSE ' 

V, 

SARAT SHOSHI GHOSH.* 


Hindu Laur-^Piiridatla Ayautuka Sitidfirtn. aziccesiion to — Son or married 
daiiyhler, prfiermtial heir—Oay(Jihayn-~'*Kan'ja''- meaning of. 

Under the Daynbhnga 8choo! of Hindu Law, a son is the preferential heir 
to a married daiipiiter to pilridnlia ayauUika etrid^tan property of the 
njolhet, 

TIio ^YO^d “ kanya" m Uayabhasa. Chap. IV. eec. it, para. 16, meana an 
unmarried daughter. 

J?am Gopal Bhuttaeharjec v. Naram Vhandrn Dandopadhya (1), followed. 

Second appeals by the plaintiffs, Prasanna Kumar Bose 
and others. 

These appeals arose out of four suits brought by the four 
plaintiffs to recover possession of certain immoveable pro- 
perty on declaration of title thereto. 

The plaintiffs are the sons * nd the defendants are the married 
daughters of one Saroda jVIoyi Basu. The property in dispute 
■was the pUridatia the said Saroda Moyi, which nns 

given to her by lier father by a deed of gift, dated the 1 5th of 
June 1 853. Tlie gift was made after her marriage. On the 7th 
of October 1903 she died, leaving four sons and three daughters 
surviving her. Throe of the sons applied to the Collector 
to be registered us heira by right of inlieritance from their 
mother. Tho applications were opposed by the daughters, 

• Appeal from Appellate Decree, No. 209& of 190G, against the decree of 
Ananda Nath MajuivdftP, Subordioato Judge of Mj-roensingh. dated Aug. 
16, IJK)6, rCTereing the decree of Spama Charan Ufcil, Jfunsj'f of Tangail, 
liatedMarch 27. lOOG, and three other analQgoua appeals. Nos. 2141, 2442 
and 2443 of 190G. 

ID (1C05) I. U n 33Colc. ?10; IOC. W. K 510;3C. I* J. It. 
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and tbo learned Collector passed an order on the 2tth of August 
1004, directing the names of tho daughters to bo registered, 
under the Land Registration Aci, as proprietors of tho pro- 
perty by right of inheritance from Saroda Jloyi. Subsequent- 
ly, tho four brothers instituted the aforesaid four suits. 

The defendants uder uUa pleaded that they were tho prefer- 
ential heirs, and as sucli the plamiilTs* suits ought to be dis- 
missed. The Court of firot instance, in tho absence of tho 
defendants, decreed tbo plaintid’s suits, holding that tho 
property was ayautuhi stridhen of the mother, and that tho 
plaintiffs as sons nero preferential heirs to the married 
daughters. 

On appeal, tho learned Subordinate Judge set aside the 
judgment of tho Court of first instance and dismissed the suits. 

Against these decisions tho plaintiffs appealed to the High 
Court. 

Tho appeal came on for hearing before Sir. Justice Brett 
and Mr. Justice Coxo, and thcre bciiig a difference of opinion 
their Lordships delivered tho following judgments : — 
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Brett J. 


Brett J. The appellants in these four appeal.s ore the four 
sons and tho respondents arc tho three married daughters of 
Saroda Moyi Basu On the I5th Juno 1853, Saroda Moyi re- 
cciveda gift fromher father of taluk Roy Chandra Sarma No. 
5480. This was after her marriage On the 7th October 1903 
she died, leaving four sons and three daughters her surviving. 
Three of the sons, other tlian the appellant in appeal No. 
2095 of 1906, applied to tho Collector to be registered as heirs 
of the taluk by right of inheritance from their mother. They 
were opposed by the three daughters, and, on the 24th August 
1904, the applications of the sons were refused and an order 
was passed to register the threp daughters as proprietors of 
the taluk by right of inheritance from Saroda Moyi Basu. 
The four brothers then filed four suits on the 0th July 1905 
and following days, praying for declaration of their title each 
to one-fourth share in the taluk and for recovery of possession. 



88 


CAhcU'iTA si:iai:s. [vok xxxvl 


IPO'i 

l*no^*:*so 

KuitAn 

Bobs 

r. 

Saaat 

Saosni 

Qitosn. 

Bbutt J. 


In the Court of finit iustAjice the ruitii >>crc heard cz jKirU 
ill the nlhenco of the dcfemlantH, nnd lu’ie decreed, the 
liolding timl the taluk SKnstit^au^viii ftridhan of the mother and 
that the jdaintids na aons ucro j«refori‘ntia! hcir» to tlie married 
daughters. 

On appeal tlie lower Aptwllatc Court Iifl.s act aaido the judg- 
ment and decree of the iMunsif in nil the eases and has dismissed 
all the suits. 

The plaintilTs, the four cons, liavo npjtcalcd to this Court 
in four aji^KJals. 'llic.-?© have been heard together nnd will all 
bo govcnied by this judgment. 

Admittedly the taluk, which is tho subject of the present 
litigation, is tho ^itridatta ayauiuka tlndhan of Saroda Moyi 
Basu, and tho question, which wo liavc to decide, is whether 
the sons or tho married daughters are tho preferential heirs. 

Tho leaniod yubordinnto Judge has gone >nth great care 
and detail through tho various authorities, and has como to 
tho conclusion that tho balance of authority is strongly in 
favour of tho married daughters. In this oppeal it has been 
argued by tho Jeanied Counsel for tho appellants that tho 
learned Subordinaio Judge has tried in Jaw in the view which 
he has taken of those authorities, nnd that m fact they support 
the contrary view that tho sons are the preferential heirs. 

The determination of tho matter in dispute depends on the 
construction, which should be placed on tho passage in para- 
graph 16, s. 2, Chapter IV of tho edition of tho Bayabhaga of 
Jimuiavahana (as translated by Colobrooke). In thatpassage 
Jimutavahana has adopted the law as laid down by iVJauu in 
Sloka 168, Chapter IX. The passage, which is given in the 
vernacular in the judgment of tho Suboidinate Judge, runs 
as follows : — “As for a parage of JIanu. “ The wealth of 
a woman, which has been m any manner given to her by her 
father, let the Brahmini damsel take , or let it belong to her 
offspring.” Since the text specifies “ given by her father,” the 
meaning must be that property, which was given to her by 
her father even at any time other than her nuptials, shall 
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belong exclusively to the daughter, and the teim Brahmini is 
merely illustrative, indicating that a daughter of the same 
tribe inherits.” The words used, which are translated as the 
‘ Brahmini damsel,* are ‘ Brahmini kanya* and the whole con- 
test has centred round the point, whether ‘ kanya ’ should be 
translated to mean generally any daughter, and so to include 
married or widowed daughters, or should be confined to the 
unmarried daughters alone. If the first meaning be accepted, 
the defendants must succeed in these suits ; if the second be 
preferred, the plaintiffs must succeed. 
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Now it is suggested by the learned Coimsel for the appel- 
lants that the first and obvious way to ascertain the meaning 
of tlio word ” kanya ” in the passage is to search through 
Chapter IV of the Dayabhaga, and see where the word 
“ kanya ” occurs, and what is the meaning which has been 
given to it. In s. I, the word is used tuice as meaning a 
brido at the time of marriage, which may bo taken to imply 
a maiden daughter. In s. 11 , irrespective of the passage in 
dispute, the term ‘‘ kanya,** wherever it occurs, means maiden 
or unmarried daughter. In s. Ill, “kanya ” is used in the 
same sense, except in verses 32 and 33 . These arc the pass- 
ages on which the Subordinate Judge relics to 0x7)050, as 
ho says, the fallacy of the hypothesis that the word ” kanya ” 
is used by Jimutavahona in the restricted sense of unmarried 
daughter. It is unfortunate that the tuo passages, on ^^hich 
the Subordinate Judge relies, arc held by some commentators 
to bo of doubtful authenticity, and by others have been pro- 
nounced to bo interpolations, and that in a case on the Origin- 
al Side of this Court, lately beard by o Special Division Bench, 
of which one of us was a member, it was held that the two 
passages were forgeries. The final decision ontliat point will 
nodoubt rest withtheir Lordships of the Frivy Council, but 
meanwhile it is apparent that the result of the search through 
Chapter IV of the Dayabhaga goes strongly to support the 
argument that the word “ kanya'* is used in that work to 
mean an unmarried daughter. 
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Any nrgunu'nt Iiawl on the iurnf tlio H'or/I “ Lnnyn" in 
modern convmntion niul literature scenwto iito to!« danger- 
mil. In (lie coiirve of 3ii(t venm iiordi in all InngunKc.i change 
and modify tlieir oripina! mcanine. 

Till' otlier metliod of awertaininp (lie meaning of tiio word 
" ” as UHcd in the pasaage ii to look (irat to the context, 

and tlien toenqniroand a.acertain liow tlio pasrago haa been 
interpreted liy otlier aiithora and tornmentatora. TIic ded- 
sion of this ease dependa, n.a I liavc already noticed, on the 
meaning to ho given to the word ** f'onyo ** in that passage. 

Xoiv, in dealing with the ()UcatiDn by the light of opira'oas 
o.xpres.scd by authors and commentators, we are met with a 
dilliculty, which the Subordinate .Tiidge ha.s either not recog- 
nized or ignored, thatlheaehighauthorities, in the works which 
they have produced and in thodillcrent editions of their works, 
have contradicted thcm8clve.s and have displayed a wavering 
of opinion, which camiot but have the effect of weakening 
confidence in them. In fact the point appears to bo ono of 
conaiderablo doubt and dilliculty, and in dealing with it I 
have endeavoured to give to the various authonties » most 
careful and impartial study and consideration. 

Dealing with the question first on principle, wo have it that 
the property in suit having been given to Saroda Jloyi Ba»u 
after her marriage comes under the head of ayautuka stridkan. 
In the ordinarj- lino of inheritance to ayautuka stridkan the 
sons succeed ns preferential heirs to the married or widowed 
daughters In the cases before us the property can only go 
to the married daughters, it tho Hindu iaw makes an exception 
between ayantuka stridkan, which is " pitridalta," or given 
by tho father, and ordinary ayautuka shidhan. The case lot 
the defendants is that the texts, on which they rely, lay down 
a special lino of succession to pitridalla nyautuka stridkan. 
Apparently it is not suggested that the exception is governed 
by either the principle of spiritual benefit or natural affection. 



91 


VOIj XXXVI.] CALCUTTA SERIES. 


Tho learned Subordinate Judge has however suggested that 
it is governed by a “ natural desire to make a sort of equitable 
distribution of the effects of tho parents amongst children, 
male and female,’* and “ to a very laudable desire on the part 
of the sages to provide for helpless and indigent relations.” 
It does not however appear to follow of necessity that married 
daughters should be more indigent and helpless than sons. 

Dealing next with tho authorities we have ffrst to take 
Chapter s. 2, of the Dayabliaga, in which the passage 
occurs. The chapter first lays dorni the general rule of succes- 
sion with regard to the separate property of a woman, and pro- 
vides that it devolves in the first instance in equal shares on 
her sons and unmarried daughters, and in support of this view 
quotes passages from Sancha, Lichita and Devala. It then 
goes on to lay down the order of succession of other heirs, 
and in paragraph 11, when noting that the son’s son is prefer- 
red to the daughter’s son, it explains that the reason of it is 
that the married daughter is debarred from the inheritance 
by the son. In paragraphs 13toIC the nature of yautuka 
Biridhan, or property received by a woman at her nuptials, 
is explained, and it is pointed out that the authorities, t.g., 
Narada, Catyayana, and Vajnavalka, which give the pre- 
ference to all unmarried daughters over sons, are referring to 
property of that class only. Then follows paragraph 16, 
in which the passage occurs, on which the decision of this case 
mainly depends. It deals with property given to a woman 
by her father “ in any manner” “even at any time besides 
that of the nuptials,” and provides that it shall be taken by 
tho Brahmini damsel, or let it belong to her offspring. 
' “ Her offspring ” is generally accepted as meaning the off- 
spring of the deceased. The next two passages in the para- 
graph offer a possible explanation of the use of the word 
“Brahmini.” The concluding passage runs : “Such is the 
meaning of tho passage, for else according to tUe preceding 
interpretation all the texts, which declare the equal right of 
the son and daughter to the mother’s property in certain cases 
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would 1)0 incongruous.” Tho texts hero referred to are those 
dealt with in tho preceding paragraphs of tho section, and 
which lay down tho general rule that tho sons and unmarried 
daughters equally divide tho property of tho mother, and the 
passage sooms to lay down that tho paragraph provides in 
respect of ayauluha atridluin received from a father an excep- 
tion to that rule, and nothing moro. 

Tho succeeding paragraphs 17 to 24 seem clearly to go back 
to paragraph 13 and to deal with the text referred to in that 
paragraph. They explain that tho term “ her issue” in tho 
text of Narada refers to the issue of tho mother and not of the 
daughters S. 13, however, distinctly provides that tho texts 
relate only to tho (yautuka) wealth given at the nuptials be- 
cause these pa.ssages contradict the text of Dovala cited in 
paragraph 0. That text runs : “A woman’s property is com- 
mon to lier sons and unmarried daughters, when she is dead.” 

Paragraphs 22 and 23 go on to lay down tho hne of succes- 
sion to the property of a woman received at her nuptials, and 
tho passages following explain how tho order of succession is 
modified by the form adopted at the time of marriage. 

;For the appellants it is argued that paragraph 22 resumes 
the discussion of the succession to yantuJea siridhan from para- 
graph 13 and that tho intervening paragraph 10 alone deals 
with the succession to pilridalta ayauiuJea stridhan, and pro- 
vides in the case of such property the exception to the general 
rule of succession that the xinmarried daughters succeed in 
preference to tho sons, and not Jointly with them. This view 
is supported by the order of succession to pitridatta ayautuka 
stridhan, which is given in the synopsis of Srikrishna at the 
end of Chapter IV. 

For tho respondents it is argued that the word “ kanya ” 
in paragraph 10 is used generally to include all daughters ; 
that therefore all daughters, whether unmarried, married, or 
widowed, are iweferred to sons, and that is tho view, which 
Srikrishna himself adopted in his Dayakrama Sangraha. 
Further, it is argued that the discussion in the subsequent 
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paragraphs of tlio words “ her issue ” would be unnecessary, 
if the expression “ Brahmini kanya ** did not cover married 
as well as unmarried daughters of the deceased. This conten- 
tion does not, however, seem to bo sustainable for the discus- 
sion in paragraphs 17 to 21 seems clearly to refer to the mean- 
ing of the words “ her issue ’* asused in the text of Narada in 
paragraph 13. 

It is not easy to determine the exact meaning of the text of 
the Dayabhaga, but the synopsis in which Srikrislma gives 
the order of succession shows clearly enough that he then 
interpreted it to mean that the unmarried daughters alone 
were preferred to sons in the succession to property given to 
a woman by lier father not at her nuptials 

The next authority we come to is tlie Dayalcrama Sangraha 
of Srilcrishna. This is described* in the preface as containing 
a good compendium of the law of Inheritance according to 
Jimutavahana’s text as e.xpounded in his commentary on the 
Dayabhaga. Chapter II deals with the order of succession 
to the peculiar property of a woman. S. 1 deals with the 
succession to the property of a maiden , s. 2 defines the peculiar 
property of a married woman ; s. 3 deals with the succession 
to the separate property of a woman, when received at her 
nuptials, and s 4 with the separate property not received at 
her nuptials. Then comes s 5, which is important for the 
purposes of this case, and which deals with the succession 
to the separate property of a woman, when given to her by her 
father. Paragraphs 1 , 2 and 3 deal with the order of succes- 
sion. It has been pointed out to us that in the original the 
text is not divided into paragraphs, and that the paragraphs 
1 and 2 and the first half of paragraph 3 do^vn to “ received 
at nuptials ” form one paragraph These passages, as well as 
the remaining part of paragraph 3 and paragraph 4, have 
been interpreted by the Subordinate Judge to mean that the 
order of succession to atjautuhi stridhan is the same as that 
of yautuka stridhan given by the father, and is first the maiden 
daughter, then the married daughters, who have, or are likely 
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to Imvo, male issue, then tlie barren and widowed daughters, 
and on these failing, the sons and the rest. This constrttetion 
is supported by the learned pleader for the respondents, who 
argues that the latter portion of paragraph 3 and paragraph 
4 merely confirms the preceding paragraphs. 

The meaning and effect of the lour paragraphs have been 
considered by a Bench of this Court in the case of Jiam Gopil 
Bhuttacharjet v. Narain Chandra Bandopadhya (1). In that 
judgment the learned Judges e.xpress the opinion that the first 
paragraph of s. 5 should bo tah'cn to apply to the separate 
property of a woman giren to her by her father both at her 
nuptials and at any time other than her nuptials, that is 
to say, to both yautuka and ayautul'asiridhan, that ss. 2 and 
3 should be taken to lay down the rule of succession in the 
case of yautuka stridhan, and paragraph 4 the right of succes- 
sion applicable to ayaiituhi stridhan. They take the words 
“ as in the case of property received at nuptials ” in the Srd 
paragraph to mean that it refers to such property only Tins 
learned Judges also point out that, if tins view be accepted, 
there will be no difference between the line of succession as 
laid down by Snkrishna in his synopsis to Chapter IV of tbn 
Dayabhaga and in the section of his Dayakrama Sangraha, 
wifh which we have been dealing. The ieamed pleader for 
the respondents contends that it U impossible to reconcile 
the views expressed in the two works, and that the line of 
sucotssfon given in the D.ayakrama Sangraha should be accept- 
ed as correct. 

One thing is, liowevoi, clear that, if the two opinions bo held 
to be irreconcilable, the authority of the 'earned commentator 
is considerably weakened. 

The next authority is the Dayatatwa by Raghunandan. 
Chapter X deals with the succession to woman’s property. 
The first paragraph lays down the general rule that a woman’s 
property is common to her sons and maiden daughters, when 
she is dead, and the succeeding paragraphs up to paragraph 


(1) (1005) I. L. R. 33 Calc. 315 ; 10 C. IV. Jf. 510 ; 3 C. L. J. 15, 
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10 deal with the succession on failure of sons and married 
daughters. Paragraph 12 deals with property received by a 
woman at the time of her marriage and prefers the married ’ Bose 
daughters to the sons. Paragraph 16 deals with ayauiuka Sahax 
stridhan received from the father and quotes the passage from GhoVh 
M anu relied on in the Dayabhaga, Chap, IV., s. 2, para. 16. ^ ^ 

Paragraph 17provides that on default of th^e the son succeeds, 
quoting in support the authority of JIanu, The question 
then arises whether this applies to ayautuha slridhan or whether 
it follows in natural order of sequence paragraph 13, which 
deals with yautuka stridhan. The Subordinate Judge has 
accepted the former alternative, but here, as in the other 
authorities, the succession to ayauiuka stridhan is introduced 
seemingly in parenthesis, and it seems open to doubt, whether 
paragraph 17 really refers to it or to yautuka. Paragraph 18 
points out that similarly also other texts declaring the succession 
of daughters previous to that of sons refer to this description 
of woman’s property. This description may refer to *' pro* 
perty given by the parents ” as mentioned in paragraph 1 1 
or to nuptial presents as mentioned in paragraph 13. 

Mr. Macnaghten, in his Principles and Precedents of Hindu 
Law, published in 1829 in Vol. I, pp. 39 and 40, follows, in 
the case of ayauiuka stridhan received from the father, the 
line of succession given by Srikrishna in his synopsis at the 
end of Chapter IV of the Dayabhaga 

Sir Thomas Strange, in his Elements of Hindu Law, Vol. I, 
p 217, notices the intricacy with which the succession to 
woman’s property is regulated, and in the Appendix, Vol. II, 
p. 403, extracts the order of succession as given in the synopsis 
of Srikrishna to Chapter IV of the Dayabhaga, and states that 
it is the settled order of succession to the separate property 
of a woman. 

Neither of those learned authors could claim to be, as those 
previously mentioned, expounders of the text of the Hindu 
law, but both had large experience in the Courts of law, and 
presumably were well aware of the authorities that were ac- 
cepted in them. 
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iho noxl iiiithority the Vft}*nvnstlm O.irpnim of SJmma 
Ciiuni Sircar. In hi8 first edition, piiblislicd In 1859, he 
adopts the e.tposition of fho lau* of succession to the propert}’ 
of n woman received from her father at any time other than 
lier nuptials given by Sriknshnn in his sjTiopsis attached 
to Chapter 1\^ of the Uayahhaga in preference to that given 
i/I tlie iXayakrama Sarigmha, because, being consonant with 
the iXiyabhaga, it is respectwl above tlio Dayakranm Sang* 
rafm. Ho also accepts the view tljat in the passage in Ciiap* 
ter IV, 8. U, para, 10 of the Dayabhaga *' kanya** means 
“ maiden dnuglitcr.*’ 

In tlie second edition of tlic Vnyavnstha Darpana pubHshed 
apparcntl}* in I8G7 (sco pp. 718-719), the learned author 
accepts tl/c order of succession to the property of a fronian 
given to her by her father at any time other than at her nup- 
tials, given in SrikTishna’ls commentary on the Dayabhaga. 
In a remark, which follows the portion of the te.xt dealing with 
this subject, the author notices that in the Dayakramo Sang- 
raha Srikrishna lays down that succession to the property 
given by a father to his daughter, whether at the time of her 
marriage or at any other time, is regulated according to the 
principles applicable to the property received at nuptials 
and he expresses the opinion that this view is supported by 
the note of Jimutavahana in the Dayabhaga on the passage 
in Manu. But he goes on to say “ the order of succession as 
given in the commentary on the Dayabhaga seems to bo more 
consistent with reason, for in the succession to this kind of 
atridhan, why should the son, who confers the greatest benefit 
on the mother, be postponed even to the widowed and barren 
daughters, (who confer no spiritual benefit on her), in the same 
way as in the succession to the ayautaka property, which de- 
scends to the daughters in preference to the son solely on ac- 
count of certain texts of the sages and especially the text of 
Manu, Chapter III, v. 49. The text and note indicate the 
opinion o: the earned author that in the lino of succession 
sons should be preferred to daughters other than unmarried 
daughters. 
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In tho odtUon of In'? work published in 1883 after hw death, 
ft diderent order of nicce‘"5ion is ftdoptc<l, and all daughters 
married an<l widow csl arc prefer. ed to the sons. Bos* 

V, 

Hero, again, we liavc a learned commentator expressing ia^sm 
dianictricall}' difTorent views at different times, o circumstance Gnosn. 
which goes to weaken confidence in him ns an authority. Brot j. 

Among later commentators we find in the work on Hindu 
Law of Marriage and Stridhan l)y Dr. (now Sir Gooroo Das 
Danerjee, that the learned author in the finst edition remarks 
that the order given by Srikn^hnaV commentary on the Daya- 
bhaga is “ generally ” accepted ns correct, while in the later 
edition, p. -lOS, he <pialifics it by s.aying it is accepted os correct 
by some authorities. The lcarnc<l author points to tlic differ- 
ence between tho authorities on the point, and expresses no 
certain opinion himself. 

Jogeudro Smarta Siromoni. in his commentary on Hindu 
Law, published in 18S5 at page 398, deals with pUridatla stri- 
dltan. He points out first that there is a special rule with 
regard to tliis class of property, that it goes m tho first instance 
to tho unmarried daughter alone. He notices that in the 
Dayakrama Sangralm Srikrishna has laid down that tho course 
of succession to pitndaUa is similar to that in the case of 
yautiika, but he goes on to say that in Srikrishna’s commen- 
tary on the Dayabhaga he has expressed a different opinion. 

He however notices that property given by tho father before 
or after marriage must be regarded asayauluka, and the course 
of succession to such property roust be tho same as in respect 
of any other ayautuka, except so far os the operation of the 
general rules is qualified by special texts, and ho adds that 
there is no direct authority for saying that all daughters suc- 
ceed to the ‘pUridalta beforetho sons. The learned Subordinate 
Judge in dealing with this authority fails to notice that the 
opinion above expressed is clearly in favour of the view that 
the sons succeed to •piiridalla ayautuka stridhan after the 
unmarried daughters. In commenting on the judgment of Mr. 

Justice Mitter in the case of Jadoo Nath Sircar v. Busunt 
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Goomar Boy Ghowdhry (l)^ tho learned author remarks that the 
conflict bofcweenSrikrishna in the Dayakratna Sangraha and his 
master in the Bayabhaga cannot bo reconciled except by show- 
ing that the text of the Bayabhaga is capable of being inter- 
preted in the manner Srikrishna has done. 

Babu Golap Chandra Sarkar Sastri in his work on Hindu 
Lavr notices the conflict between the Bayakrama Sangraha 
and Srikrishna’s synopsis to Chapter IV of the Baj'abhaga 
in respect of the line of succession to ayautuhi siridhan, which 
is given by a father at any time other than the nuptials, and 
notices that the question is beset with considerable difficulty 
arising from apparent contradiction. 

Majme, in his work on Hindu Law and Usage, 7th cd., 
p. 900, 6. 073, accepts the view that all the daughters are 
preferential heirs to the sons. 

Taking nest the decisions of the Courts, wo find that in the 
case of Gopal Chandra Pal v. Pam Chandra Pramamh(2) 
this Court refused to follow the Bayakrama Sangraha in res; 
pect to the order in which a brother or a husband were entitled 
io succeed to movable property received by a woman from her 
father after her marriage, and relied in preference on the text 
of the Bayabhaga as being the paramount authority in the 
Bengal School- 

In the case of Bam Gopal BhuUacharjee v. Narain Chandra 
Bandopadhya (3) to which reference has already been made, 
a similar view was accepted in respect of the mother’s right to 
succeed to anv.'cdhtya eiridhan of a childlois woman in prefer- 
ence io her husband. The learned Judges in dealing with 
paragraph 10, s. 2, Chapter IV of the Bayabhaga expressed 
the opinion that, subject to the one variation made in that 
passage, “i/auf«X» given by a father is inherited as other ya«/u- 
ka and ayauiuha given by the father is inherited as other 
dyautulca and they attempt to reconcile the paragraphs 1 


(1) (1873) 19 'V. B. 504 : 21 B. B. B. 286. 

(2) (1901) I. L. R. 28 Calc, 312. 

(3) (1005) I. L. R. 33 Calc. 318 ; 10 C. TV. N. 510 ; 3 C. L. J. 16. 
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In the case of Jiidoo Nath 5trcar v. Bussunt Coomar Boy Bose 
Ghowdhry{l) the exact words of the Dayakrama Sangraha * sarat 


have not been accepted and in preference an attempt has been ghosd* 

made to reconcile them with the text of the Davabhaea. 

^ Bkeit J. 

The result of a careful examination of the commentators 
and authorities on Hindu law and of the cases, which have 
come before the Courts, in which the question of the succes- 
sion to the pitridatta ayautuha siridhan of a woman has been 
considered, does not at all go to support the opinion expressed 
in rather over-confident terms by the Subordinate Judge in 
the lower Appellate Court that the balance of authority is 
heavily in favour of the married daughters being preferred 
to the sons. 

If we rely on the Dayabhaga itself, and the earliest inter- 
pretation put on it by Srikrishna in his synopsis, we must hold 
that the sons should be preferred in the line o^ succession to 
the married daughters. If we take the words of the text of 
the Dayabhaga, we find that it is only in two exceptional 
passages, and those of doubtful authenticity, that the word 
" hanya ’ ’ is used by itself in the Dayabhaga to mean a daughter 
in the generic sense. IVhen the author intends to convey that 
meaning, the word " duhita^^ \-> used. “ Xanya ” is -used to 
mean “a bride at the time of bridal ’’and “an unmarried 
damsel,” and in fact the original meaning of the word appears 
to have been “ a girl up to 10 years of age.” According to the 
ordinary rule, unmarried daughters and sons succeed jointly 
to the separate property of their mother, and the question is 
whether in the passage of the Dayabhaga under consideration 
it was intended to give the immairied daughters preference 
to the sons, or to give all the daughters preference to them. 

Certainly the use of the word ” fainya ” seems togo far to sup- 
port the former conclusion. 

To support the contention that the word hanya ” is used 


(1) (1873) 19 W. R. 264, 
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in the generic pcn'^o to include nil datiglitcra, the learned plea- 
der for tlio respondrntfl hns relied on thopascagc.'^inthe Da^u- 
knrnnm Saiigmlm to nliich we have referred, and has argued 
that tlie learned Judges in the case of Jfam Gojxil Dhutlacharjee 
V. Karain Chotulm JhndaiKidhtja {l)yhavc failed to reconcile 
the discrepancy between these passages and the synopsis in 
the Dayabhngn, which it is contended are irreconcilable. 

The texts of the ancient authors do not how’crcr jaeld readily 
to those methods of construction which w’o are able to adopt 
in dealing with books of recent date. The style is often in- 
volved. No rules of punctuation are observed, and matters 
are introduced in parenthesis, both in passages and in sections 
of the works, without any apparent system or rule. One of 
the learned Judges, who w'as a party to the decision under 
consideration, is a Sanskrit scholar, who was able to seek 
elucidation of difficulties by rcferonco to the original texts. 
Under those circumstances, it seems to mo that we should 
hesitate before differing from the view expressed in that judg- 
ment. The Dayakrama Sangrnlm is supposed to have been 
written by Srikrishna after his 8}’nopsis to the Uayabhnga, 
but as to this there is no certainty. At all events, there is 
nothing in the Dayakrama to explain w'hy the learned author 
had modified his previous opinion, and therefore there is evciy 
reason "to attempt to xeconcilo the two expressions of opinion, 
if it bo possible. If that can bo done in the manner adopted 
by the learned Judges in the case under notice, all further 
difficulties will disappear. 

If such reconciliation be impossible, then it seems that the 
credit to be attached to Srikrishna as an authority is much 
weakened. 

The meaning of the text of the Dayatattwa of Raghimandan 
is far from being clear owing to the introduction ‘ in parenthesis* 
of the reference to ayauliika stridhan given by the father. 
Macnaghten and Stmnge both accept Srikrishna’a synopsis 

(!) (1905) I. L. B. 3? Cdc. 316 ; 10 C. W. X. 510 ; 3 C. L. J. 15. 
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at the end of Cliaptcr IV of the D.ayAbhaga ns laying down 1903 
the correct law. Pbosakno 

Kumab 

Shama Clmm Sircar in his Vynvasthn Durpana w’avers in 
opinion, and it is remarkable that, in the first and second edi- SAnit 


tions, which were published during his lifetime and in which Ohoph! 
ho follows Srikrishna’s synopsis and accepts the meaning of Birm J 
“lanya” to be unmarried daughter, ho gives rea.sons for his 
conclusions, while in the third edition, which was published after 
his death, no reasons whatever for his change of opinion, (if in 
fact the opinion expressed in that edition be his), are men- 
tioned. 

Jogendro Smarta Siromoni refuses to accept the view that 
all daughters should bo preferred to sons. Tlie other learned 
authors invito attention to the difficulty, which has arisen, 
in interpreting the passage in the Dayabhaga owing to subse- 
quent contradiction, but do not assist us to elucidate it. 

The decisions of the Courts, to which we have referred, 
indicate that where tlicro is a difference between the Daya- 
krama Sangraha and the Dayabhaga, the former has been re- 
jected and the Dayabhaga followed. 

Taking the passage of the Dayabhaga as it stands, and 
giving duo effect to the use of the word "kanf/a **, and taking 
also into consideration the context and the fact that the earli- 
est interpretation of the te.xt was in favour of giving the sons 
preference to the married daughters in tho succession to the 
pitridatla ayautuka slridhan, the reasonable conclusion 
appears to bo that the intention of the Dayabhaga was to lay 
down a general law of succession to ayauluka stridhan, and to 
make an exception in the case of such property received from 
a father only to the extent that in the first instance the un- 
married daughter is preferred to the son. I see no reason to 
differ from the view taken by the learned Judges in the case 
of Ram Oopal Bhullacharjee v. Narain Chandra Bandojpadhya 
(1) that the synopsis of Srikrishna to Chapter IV of the Daya- 

(1) (1*505) I. L B. 33 Calc. 316 ; lO a W. N, 601 s 3 C. L. J. 16. 
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in the gonerio to incJudc nil daiightora, the learned plc.v 
respondents lias relied on tho passages in the Daja- 
Bosk karaina Sangrnha to ndiich we have referred, and lias argued 
Sxiixi learned Judges in t!io ease ol i^im Qoinl Bhutlacharjtt 

Gnosff* Chandra Bandajiadhya (l),liavc failed to reconcile 

the discrcpanc}’ holwocn these passages and the sjTiopsis in 

the Dayabhnga, Avhich it is contended are irreconcilable. 


The texts of the ancient authors do not liowcvcr jicld readily 
to those methods of construction which wo are able to adopt 
iu dealing with books of recent date. The style is often in- 
volved. No rules of punctuation are obser^'cd, and matters 
are introduced in parenthesis, both in passages and in sections 
of the works, without an}- apparent system or rule. One of 
the learned Judges, who was a party to tbo decision under 
consideration, is a Sanskrit scholar, who was able to seek 
elucidation of difficulties by reference to the original tests. 
Under these circumstances, it seems to mo that we should 
hesitate before differing from the view expressed in that judg- 
ment. The Uayakrama Sangraha is supposed to have been, 
written by Srikrislma after his sj-nopsis to the Dayabhaga, 
but as to this there is no certainty. At all events, there is 
nothing in the Uayakrama to explain why the learned author 
had modified his previous opinion, and therefore there is every 
reason to attempt to reconcile the two expressions of opinion, 
if it be possible. If that can be done in the manner adopted 
by the learned Judges in the case under notice, all further 
difficulties will disappear. 

If such reconciliation be impossible, then it seems that the 
credit to be attached to Srikrishna as an authority is much 
weakened. 

The meaning of the text of the Uayatattwa of Raghunandan 
is far from being clear owing to the introduction ‘ in parenthesis’ 
of the reference to ayautuka stridhan given by the father. 

Macnaghten and Strange both accept Srikrishna’s synopsis 


(1) (1905) I. L. R. 53 Calc. 316 ; 10 C. W. X. 510 ; 3 C. L. J. 15, 
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at the end of Chapter IV of the Dayabhaga as laying down 
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Sharaa Churn Sircar in his Vyavastha Durpana wavers in 
opinion, and it is remarkable that, in the first and second edi- SAmt 
tions, which were published during his lifetime and in which Ohobh! 
he follows Srikrishna*a synopsis and accepts the meaning of brtit J 
*'kanya*’ to be unmarried daughter, he gives reasons for his 
conclusions , while in the third edition , which was published after 
bis death, no reasons whatever for his change of opinion, (if in 
fact the opinion expressed m that edition be his), are men- 
tioned. 

Jogendro Smarta Siromoni refuses to accept the view that 
all daughters should be preferred to sons. Tlie other learned 
authors invite attention to the difficulty, which has arisen, 
in interpreting the passage in the Dayabhaga owing to subse* 
quont contradiction, but do not assist us to elucidate it. 

The decisions of the Courts, to which wo have referred, 
indicate that where there is a difference between the Daya- 
krama Sangraha and the Dayabhaga, the former has been re- 
jected and the Dayabhaga followed. 

Taking the passage of the Dayabhaga as it stands, and 
giving duo effect to the use of the word "kanya ”, and taking 
also into consideration the context and flic fact that the earli- 
est interpretation of the text was in favour of giving the sons 
preference to the married daughters in the succession to the 
pilTidatia ayaxituka Mridhan, the reasonable conclusion 
appears to bo that thc intention of the Dayabhaga was to lay 
down a general law of succession Xoayantuka stridhan, and to 
make an exception in the case of such property received from 
a father only to the extent that in the first instance the un- 
married daughter is preferred to the son. I see no reason to 
differ from the view taken by the learned Judges in the case 
of Ham Gopal Bhvtlacharjei v. jYcrain Chandra Bandopadhya 
(I) that the sjmopsi^ of SrikriBima to Chapter IV of the Daya- 

(1 ) (lOOS) 1. 1.. R. 33 CaJc, 316 ; 10 C. W. N. 501 ; 3 C. L. J, 15. 
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bliaga and the parag^phs in the Dayakrama Sangraha are 
capable of reconciliation. 

I would, therefore, set aside the judgment and decree of tbe 
lower Appellate Court and decree the appeal and restore 
the judgment and decree of the Court of first instance wth 
costs 

As, however, my learned brother differs in opinion from me 
the case must be referred to the Honb’le the Chief Justice for 
orders under s. 675 of the Code of Civil Procedure. 


CoxE J. In this case the sole point in issue is, whether 
sons succeed in preference to married daughters to property 
given to a woman by her father at a time other thanthetime of 
nuptials ; and the decision of this question turns exclusively, 
or almost so, onthe further question, whether the word ” 

in paragraph 16, s. 2, Chapter 4 of the Dayabhaga refers 
exclusively to unmarried daughters or includes all daughters. 
It will bo convenient to deal with the authorities in order, 
and the first that must necessarily be considered is tlie Daya- 
bhaga itself. The Dayabhaga deals first with the succession 
to woman^s property generally, and lays down that the pro- 
perty of a woman goes on her death , first to her son and un- 
married daughter, and then to tho married daughters. The 
author then deals with the i/autiika property, which he appar- 
ently regards as exceptional, and lays down that it goes on 
the mother’s death to tho daughters Then comes the text 
on which this controversy hinges (iv, ii, 16). The author 
quotes a text of l^Iann, which runs, “The wealth of a woman, 
which has been in any manner given to her by her father, let 
tho Brahmini damsel (fcanyo) take, or let it belong to her off- 
spring.” And as I have said, tho controversy arising in this 
casoturns principally on tho question whether the word “teya ” 
is intended to refer only to tho unmarried or to all daughters. 

There is no dispute that tho term means ** daughter.” It 
is not suggested that any girl, who was not a daughter, could 
by any possibility succeed. But it is strenuously argued that 
tho word ordinarily means a maiden daughter only, and is 
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only used to siguify daughters in gcneralj when used in con- 
junction with the word pulra (son). Particular reference is 
made to the use of the word in tho tc3ct of Dovala, quoted 
in paragraph G of tho same section of tho Da^’abhaga, which 
runs, “ A woman’s property is common to her sons and ^kanya,' 
when sho is dead, but if she leave no issue, her husband shall 
take it, etc.” It is curious that, if 'the word “ kanya ” 
hero refers only to unmarried daughters, there is no direct 
reference to unmarried daughters at nil, though admittedly 
they succeed before tho husband. But it is not disputed that 
tho word “ kanya** in this passage means unmarried daughters 
only. 

At tho same time, it cannot be denied that tho word is occa- 
sionally used to signify daughters generally, and tho sense in 
which it is used in this passage must in roy opinion bo gathered 
from tho context. It has been argued that the paragraphs 
succeeding paragraph 10 deal with the question whether in 
tho text of Manu quoted above, the words “her offspring” 
refer to tho daughter’s offspring or the offspring of the deceased 
mother. And it has been argued that tho fact that this point 
has been thought worthy of serious discussion shows conclu- 
sively that the word “ daughter” must include married daugh- 
ters, for obviously an unmarried daughter could not, jn the 
eye of tho law, have any offspring at all and therefore, if 
only unmarried daughters were referred to, there could be no 
controversy or discussion as to what wr« meant by the words 
“heroffspring.” To this argument there could, in my opinion, 
bo no. answer, if tho paragraphs really referred to tho text of 
Manu before quoted. But if I understand the paragraphs 
aright, they refer to a text of Narada quoted in paragraph 13, 
and not to tho text of Slanu at all. Still tho fact remains 
that the author of the Dayabbaga deals with the succession 
to yautuka property in paragraphs 13, 14 and 15. He then 
deals with this special subject of the succession to pitridatta 
property. He then devotes paragraphs 17 to 21 to a possible 
misconception that might arise with regard to the succession 
to yauiuka property laid down in paragraph 13. And then 
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ho goes on dcftliiig with the sneecssion to yauiutca property 
generally. Taking tho whole arrangement of the section, 
BoB« , "’ith tho parenthetical reference to tho .succession to pilri- 
Sinei property in paragraph Ifl embodied in tho general dis- 

Inmm ««3sion of tho fiucccssion to tjautuka property, it seems to me 

— ^ that tho author of tho Dayahhaga regarded pilridalta pro- 

• porty as coming under tho rules relating to yautufai property 
SO far a . daughters were concerned. 

Aijaululxi property goes first to the son and unmarried 
daughter, then to tho other daughters. Yauittka goes first 
to tho daughtc s and then to tho sons If really there were 
a tliird and entirely distinct order of succession to pitridalfa 
property, it scorns reasonable to suppose that in a work 
that is certainly not inattentive to detail, it would have been 
stated distinctly what it was. 

It has been argued on behalf of the appellants that, if he 
intended that daughters as a class succeeded to piiridatia 
property, the author of tho Dayabhaga would certainly have 
laid down thei order of succession mthin the class To me 
the fact that he has omitted to do so, and has merely stated 
the fact of the daughter’s succession in a parenthes s embodied 
in the middle of tho rules governing the devolution o* yantuka 
property, in which the oiderof successionof daughters inlerse 
is set out, seems to indicatolhat he did not regard the suc- 
cession of the **kanya ” to piiridaUa property as any excep- 
tion to the rule governing the succession to yavtuka property. 
It must be remembered that tho word “/.nnya” was not his 
own. He was quoting from the Code of Slanu, which was 
in verse, and presumably subject to the laws of metre and 
stylo. He did not feel himself bound to assign any specific 
meaning at all to the word ** Bmhmini,^' and it may well he 
that he did not feel himself bound to attach a restricted mean- 
ing to the word **kanya** With reference to the words “or 
let it belong to her offspring ” in the text under consideration 
it may be asked why a word signifying both male and female 
offspring should be used, if the text means that on failure of 



VOL. XXXVI.] 


CALCUTTA SERIES. 


105 


daughters the property goes to tho sons. It is clear, however, 
from the context that the word “offspring” cannot refer to all 
the children, but only to the childrrai other than the “ kanya.'** 
If therefore "'hanya*^ means all tlio daughters, the word 
“offspring” must refer to the sons. If, on the contrary, the 
word “itanya ” means unmarried daughteronly, the text pres- 
cribes that in the absence of an unmarried daughter sons and 
married daughters inherit together, which is not suggested 
by any body. This consideration seems to me to support in 
some measure the view that the word refers to all 

the daughters. ,I do not however lay any stress on this beyond 
saying that in my opinion tho use of tho word “ offspring ” is 
not inconsistent with the view that the term ** knnya” refers 
to all the daughters. 

Xext comes the strongest authority on thesidoof tlie appel- 
ants, namely, the summary by Srikrishna, at tho end of Chap- 
ter IV of tho Dayabhaga, ofthe rules of succession prescribed 
in that chapter This clearly lays down that in the case of 
pitridaHa property not given at tho time of marriage, the 
maiden daughter succeeds first, then tho son, and then tho 
other daughters. 

It is argued, however, by the respondents that this autho- 
rity has been destroyed by the fact that Srikrishna in his later 
work, “Tho Dayakrama Sangraha” (Cliapter II, section 6) 
has laid down that tho daughters succeed before tho sons. It 
will bo neccssarj' to set out the first three paragraphs of 
tho section in full. They run as follows — 

In regard to the wealth given by a father to a woman at 
tho time of tho wedding, or antecedent or subsequent to it 
a maiden daughter inherits in the first place. 

“ 2 After her a married daughter, who has, and one who is 
likely to have, male issue, inherit together. 

“ 3. Xoxt the succession devolves on tho barren and 
widowed daughters, and in default of all daughters, the son 
and tho rest succeed as in the case of property received at 
nuptials ; for a text of Manu dcclarea, — “ Tho wealth of a 
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woman, which has in any manner been given to her by her 
father, lot the Brahmini damsel take or lot it belong to 
hot off spring/ ** 

It was hold in Jlam Oopa BhuUacharjec v Narain Chandra 
Bandopadhya (1), that though the first paragraph referred to 
both yantuka and ayaiUxtha piiridaUa property, the second 
and third could refer to yautitka pUridaiia property only. 
This view wns based principally on tho words “ as in the case 
of property received at nuptials,” and on tho fact that, if the 
second and third paragraplis referred to ayautuka as well 
as yautuka pitridatla property, it would be impossible to 
reconcile tho Dayakrama Sangraha with the same author’s 
synopsis of tho Dayabhaga. It has been argued, however, 
before us that a consideration of tho original text renders this 
view untenab e Wo are informed that tho first two para- 
graphs and the third paragraph as far as the words "widowed 
daughters^” form one sentence proscribing that tho maiden 
daughter is first entitled to succeed, then the married daughter, 
and then the widowed daughter ; and ending with the word 
" entitled ” which applies cqualiy to all the preceding nomi- 
natives. Anentirelynew sentence then begins with the words 
" In default of all the daughters/* If this is so, and the fact 
has not been disputed before us, then although I have the 
greatest diffidence in dissenting from tho view of tho learned 
Judges in the case cited above, I find myself unable to 
understand how any distinction can be drawn between the 
first and the two following paragraphs in their relation to all 
kinds of pitridalta property. And it appears to mo that the 
succeeding sentence — " In default of all daughters the son 
and the rest succeed as in the case of property received at 
nuptials ; for a text of Manu declares — “ The wealth of a 
woman, which has in any manner been given her by her father 
let the Brahmini damsel take,” implies that in the view of 
Brikrishna at tho time he wrote the Dayakrama Sangraha, 
the term " Brahmini damsel ” was in effect Bjmonymous with 
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" all daughters.*' In paragraph 4, it is laid down that* what- 
orcr is given by the father ** belongs first to tbo damsel and 
after her it goes to her offspring, her son.*’ This paragraph 
is to my mind conclusive that- Srikrislvna at the time ho Nvroto 
the Dayakarama Sangraha regarded the term “Iranya,” os 
including married daughters, since otherwise ho could not 
have referred to their sons. 


1903 

PjiosAJmo 

Kcvati 

Bosr 

Sakit 

SnosBi 

OnoSB. 

Coxs J. 


Next comes tho Dayatalwa of Rnghunandan. Chapter X of 
this work begins by dealing with succession to strldhan gener- 
ally. Then in paragraphs 12 to 16 tho author deals with suc- 
cession of yaxtlnka Paragraph 16 deals with tho text of Manu 
that 'pilruhtla property goes to tho Brahmani damsel. Para- 
graphs 17 and 18 run as follows : — 

“ 17. On default of these tho son succeeds ; since Manu 
says ‘ on default of daughters tho inhontanco goes to eons.* ’* 

“ 18. Similarly also other texts declaring the succession of 
daughters previous to that of sons refer to this description of 
■woman’s property.” 

Then paragraph lObegins, ” On failure of sons and the others, 
a woman’s nuptial presents go to the husband.” 

It is argued on behalf of tho appellant that paragraph 16 is a 
parenthesis and that, at tho end of it tho author resumes tho 
consideration of tho succession to yautuka property In this 
view, the words ‘‘ on default of these ” at the beginning of 
paragraph 17 mean ‘‘on default of the daughters mentioned 
in paragraph 13.” On the other band, it is argued on behalf 
of the respondents that the words mean “ on default of the 
Brahmani damsels mentioned in the preceding paragraph.^’ 
It seems to mo that both views are tenable and that it would 
be unsafe to build any firm conclusion on this passage. I 
may say, however, that the repetition of the words “nuptial 
presents’* in paragraph 19 tends in a small measure to show 
that the parenthesis about the ‘pitridatta ends, and the dis- 
cussion of yautuka property is resumed at that point. 

The authority next quoted is Jagannath’s or Colebrooke’s 
Digest. It is difficult to base any conclusion on this work as 
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it quotes both tho text of Oovaift, to tho effect that the son 
and maiden daughter together, and t>mt of Katyayana, to 
tho ofTcct that tho daughters succeed, and draws no clear 
distinotion between yautuka and ar/autuhi property But 
in quoting the text of Maim (paragraph ccccxcv) tho author 
construes it as laying down that tho property of a childless 
wife shall go to tho daughter of a Brahman co-wifo, or to the 
issue of that daughter. So that it is clear that tho author did 
not regard tho term as necessarily confined to an 

unmarried girl. 

Subsequent commentators may be briefly referred to, al- 
though. the case must bo decided on tho view that is taken of 
tho earlier authorities. Macnaghten is wholly in favour of the 
appellant Strange is claimed as being in his favour, but ah 
that appears in that work is a reprint of Srikrishna^s synopsis 
at the end of Chapter IV of tho Dayabhaga. Jogendra Nath 
Bhattacharjya is in favour of the appellant’s contention, bat 
his views are in my opinion weakened by the distinction which 
he draws between tho first and subsequent paragraphs of sec- 
tion 5 of the Dayakrama Sangraha. GoJap Chandra Sarkar 
seems to have been unable to make up his mind on the point, 
and a still more remarkable instance of this indecision may be 
found in the work of Shama Oraran Sarkar. In tho first 
edition of the work of that learned author he seems to have 
been wholly in favor of the view urged by the appellant. In 
the second (section 404), be admitted that tlie Dayabhaga 
furnished full authority for the contrary view, but thought 
that reason required the postponement of the married daugh- 
ters to the sons. But in the last edition of his work, published 
some months after his death? he went wholly round to the 
view, for which the respondents now contend. On the other 
hand, l^Iayne is wholly opposed to the view taken by tho appel- 
lant. 

I attach a good deal of importance to the comments in the 
second edition of Shama Chaxan Sarkar’s Vayavastha Darpan 
and those in ilr. Justice Banerjeo’e work on stridhan. The 
first author gives the succession as laid down in SrikrishnaV 



VOL. XXXVI.3 CALCUTTA SERIES. 


109 


Synopsis at the end of Chapter IV of the Dayabhaga. That 
was the order of f. accession, which ho thought was right. He 
defends it as based on reason. But he admits, and, as it 
seems to mo, reluctantly admits, tliat Srikrishna in the Daya- 
krama Sangraha lays down that succession to all fUndaUa 
property is regulated according to the principles applicable 
to yautuka. property, and then he goes onto say; “The 
above is not the solitary opinion of Srikrishna alone but also 
of Jimutavahan, as is evident from the following note.” The 
note is a quotation of the paragraph 16 which has already been 
set out in full. Now, if the word kanya must necessarily mean 
an immarried daughter, I cannot understand how Shama 
Charan Sarkar canhavofelt himself forced to admit that para- 
graph 10 was opposed to the view, wliich he was defending. 
For if the word “ kanya ” as wo are now told, would necessarily 
convey to all Sanskrit scholars the signification “ unmarried 
daughter ” it is clear that the commentator must have seen 
at once that the Dayabhaga was not opposed to the sjTiopsis 
and did not support the view that the order of succession to 
all pitridatta property was the same as that of succession to 
yautuka. And the fact that this evidently did not occur to 
him indicates strongly to my mind that the restriction of the 
meaning of the word kanya to unmarried daughters is 
untenable. 
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The same considerations apply, though in a less degree, to 
llr. Justice Banerjeo’s observations on page 408 of bis work on 
Marriage andStridhan (second edition). Tliough he does not 
express any very decided opinion ho seems to accept the order 
laid down in Srikrishna’s Synopsis. But he ob«crvcd that 
according to the D-syakraran S-ancraha the ortlor of succession 
was the same as for yaululu and that this “ seems to bo in 
accordance with the opin’on of Jimutavnhnna and Bnehunan* 
dan’* And clearly, if the word “lunT/i** had conveyed to 
the le.amed comraentxitor’s mind the meaning of ‘‘ unmar- 
ried daughter*’ only, ho could have had no reason whaterer 
for saying that it was the opinion of Jimutarahana, that the 
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that it, tloc3 include tlicm, and, if this view is correct, these 
nppc.als must necessarily fail. 

Accordingly 1 uould disnii-a ihcse n{)j)eals, but 1 agree that 
they should be referred to another Judge or Judgc.s under 
s. 575 of the Civil Procedure Code 

[Owing to this diffcrcnco of opinion, the case was referred to 
a third Judge, Mitra J.J 

J/r. B. Chxtckcrbutbj {Mr. B. K. Lahiri and Babu Mohini 
Mohun GhuckcriulUj with him) for the appellant. 

Dr. Prixja iVa/ft iScn {Bobu liajcudra Chandra Quha or 
Babu AkhilbanJhu Ouha nrth liim) for tho respondents. 
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.MlTttA J. The decision of the quo^tion of Hmdu Jaw raised 
m ihoic appeals depends on tho interpretation of Chapter IV, 
s. 2, para, 1C of tho DayabUaga of Jimutavahaua, tlio para-- 
mount authority in tho Bengal School. Other authorities 
may be followed, if thcro bo any ambiguity in Jimutavahona’s 
text. Srikriihna and Baghunandana undoubtedly deserve 
tho greatest respect, but their opimons must yield to tho au- 
thority of their great master, Jimutavahaua, himself. 

Chapter IV, s. 2, para 1C of tho Dayabhaga of Jimutava 
hana is as follows m Colebrooko’s translation — ‘■A*>for apass- 
age of jSIanu, “Tho wealth of a woman, which has been in 
any manner given to her by her father, let the Brahmini 
damsel take or let it belong to her offsping'* since the text 
specifies ‘given by her father*, tho mean.ng must be, that 
property, which was given to her by her father, oven at any 
other time besides that of tho nuptials, shall belong exclusively 
to her daughter, etc.” Tho text of Monu referred to in the 
paragraph is this in original ; — 

n 

Chap. IX, V. 198. 

The word “ damsel ’’[in'' the translation by Colebrooke re- 
presents tho word “ ” m tho original text. In Jimutava- 

hana’s commentary on it in paragraph 16, he also uses the 
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word In tho next sentence in that paragraph he 

uses the words ‘ *. In this last sentence, 

^he word ‘ * >& evidently used in contradistinction to the 

word 

The question then arises. — In what sense has the word 
been used by Manu and Jimutavahana ? The 
arguments before me, as well as those before my learned col- 
leagues, Brett and Coxe, JJ,, related principally to tho mean- 
ing of the word ‘ ’ and the sense in which it was used by 

Jimutavahana. Does it mean an unmarried daughter, or, 
daughters generally I 

Tho word “^r** primarily means a maiden daughter, a 
virgin (kumari) Tliat is tho interpretation of the 

word given by tho celebrated lexicographers Amar Singh and 
Hem Chandra. In the ilf edini also, tho first synonym of 
is (maiden daughter). The same meaning is given 

in tho Savdakalpadruma by Rajah Sir Radha Kanta Deb 
BfvUadur, and all tho later loxicographers. Professor H. H. 
Wilson in his Dictionary also gives tho same meaning : “ A 
maid, a virgin, a girl of mno or ton years of ago,’* I*atcr 
\STitcrs have occasionally used tI»o word to moon ‘‘ a woman ” 
■‘jiiA’*— from the particular to tho/gencral. But that is not 
tho moaning of the word as used in tho Smrilis. To illustrato tho 
primary meaning of the wonl '* virgin, tho learned author 
of tho Saiflnkalfiadruma has cited a significant passage from 
tho ro/ia/tarea in tho Mahabharata, showing tho root and in- 
flexion of the word and its moaning itionar*, — He 
gives the pf'condaty moaning "woman ” ( tr-Tt ), following tho 
earlier lexicographers. Sir Orcaves Hnughton in his diction- 
ary c-onfmi*s the meaning to a "maid, a virgin, a young wo- 
man.” In fact tlicre can he no doubt as to tho meaning of tho 
word used in earlier Samskrit literature and law. The 
yenw? (woman) for the sp^eits (virgin) is of later uso. 

I lave not boon able to find the word used in its wider sense 
any whtre Ln Manu. The wonl mcanj daughter, 

married, unraarTi^l nr widow. All female children arc 
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daughters “ The word includcdin its significance, "^ 1 ”, _ 

and thp lexicographers, I have referred to, are unanimous 
in this respect. Amar Singh, Hem Chandra ns well as the Lose 

Medini, also give the wider meaning of the word “ ^ 1 ”, but Sarat 

they do not give the sjTionym to bo fhoy use the onosiu 

word “woman*’ ^Vhcn Jimutavalmnn uses the words . 

, -V .s . . • 1 . Mitba J, 

‘‘ ^fveu ” m paragraph 16, ho must have used the 

word '* ”in its appropriate sense of daughter and the word 
as included in the genus “ ^?jj.** The word 
occurs also in paragraphs G and 7 of the same chapter and 
section. In paragraph 6, the text of Dcvala is cited — “ntuTsq 
and in paragraph 7 the word is in- 
terpreted to mean, as it must, “ ^^lO.** Inboththopara- 
graphs Colebrooko’a translation of the words is “unmarried 
daughter.” I am not disposed to come to the conclusion that 
the same word was used by Manu and Jimutavahana in an 
unusual sense in Chapter IX, v. 198 and paragraph 10, respec- 
tively. Such use would bo inconsistent with its use in other 
parts of their great works. 

Of the commentators on Manu’s text, Kulluka carries the 
greatest weight. Ho seems to bo of opinion that unmarried 
daughter first succeeds and, on her default, the sons of the 
deceased. Ho lays do^vn distinctly that m the presence of 
both an unmarried daughter and sons, the former should bo 
preferred and the sons follow the maiden daughter This 
seems to be also the opinion of Slanu's commentators, Itnglia- 
vananda, Nandan and Ram Cliandra, but Saiv’ajna Naraynn 
may appear to be of a different opinion Tlio latter says 
” le,, the word hanya is used for 

daughters generally. But Sarvajna Nnrayan’s authority 
has never been recognised in Bengal as superior to KuUuka’s 
and the sentence itself is very vague. 

The commentators of Dayabbaga, Srinatba, Ram Clmndra, 
iloheswara, Acbyutananda, Raghunandana and Srikrishna, 
interpreted the word" w^r”in the text as having its ordinary 
meaning of unmarried daughter. Srikrisbna is abundantly 
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cloat in his commcnlnty ns hns been pointed out by Brett and 
Coxo, JJ. Srikrishna and Kaghuimndnna subsequently hid 
down in their rcspcctivo treatises n diKcrcnt mio ot succession, 
as if the word might mean daughters generally. In 

ft conflict of authorilica, however, Jimutavahnna must be pre- 
ferred. The later opinions of Bnkrislma and Baghimandana, 
which nro not based on the text of the Dayabliaga, ought not 
to bo followed by the Courts in Bengal. 

Macnaghten (Prmciplcs of Hindu Law, pp. 39-40), Strange 
^Vol. I, p. 251ftnd VoLIt.p. *403), Shyamn Charan Vyavaatha 
Darpana, p. 800, Ist Kdition ; pp. 717-8, 2nd Edition) and 
Elborling have followed Srikiisbna’s commentary on the 
Dayabhaga and not his individual opinion as given in the 
Bayakraraa Sangraha. The order of succession — maiden 
daughter, son and other daughters — was accepted by all 
Anglo-Indian text writers, until a cloud was thrown in the 
third edition of iShyama Charan’s Vyavasthn Darpana pub- 
liabed after his death. Sir Gooroo Dass Banerjee in his learned 
work on the Hindu Lawof Marriagoand Stridhan (p. 408, 2ad 
Edition) seems to bo of opinion that Srikrisima did not follow 
Jimutavahana as regards succession to pitridatta etndham. 
Raghunandana in his Dayatatwa did not also follow the Daya- 
bhaga. 

X am of opinion that wo should follow the Dayabhaga and 
not Srikrisima and Raghunandana, when it is evident that the 
latter have not followed their master in giving preference to 
daughters generally. 1 am confirmed in my view by what 
Rampini and Mookerjee JJ. have said in Earn Gopal Bhvtla' 
charjee v. Al^araiw Chandra BajuJopadhya [1). I agree, there- 
fore, with Brett J. 

The result is that the appeals will be decreed with costs in all 
the Courts. 

Appeals allowed. 


(l)(1005)I.L.B. 3S Calc. 3)5; lOC.W.K. 610;San, J. J5. 
8. a G. 



VOL. XXXVI.] CALCUT’l'A SEIlllIS. 

APPELLATE CIVIL. 

litiort Mr. Caaptrtz and Mr. Jxutiee Coxe 

KARJIA URAON 

V. 

BARAIK DEBI DAYAL SINGH.* 

Chota Nagpore Landlord and Tenant Procedure Act (Bengal Act I of JS7P), a» 
amended by Bengal Act T* of 1303^ »t. 44A. fi2, 66, 67 and 77—Prenoua 
euit for rent, elrueJ: off under ecelton 62 — Whether aubtequent euit tptihtn 
axx monthe maintainable. 

Held by Caapera* J. Section 62 of th« ChotftTfagporo Landlord and 
Tenant Procedure Act is not controlled by section 44A of the said Act When 
a rent suit is diamissod undof the first ctaiiso of section 77, read with section 
62, of the Act, another suit for the same rent is maintainable within the 
period of six tnontha. 

Beld by Coxo J., that such a euit is not maintainable by virtue of section 
44A of the Act 

Second appeals by tho defondants, Karma Uraon and 
others. 

These appeals arose out of tvro rent suits brought by the 
plaintiff for recovery of arrears of rent against the defendants 
under tho Chota Nagpore Landlord and Tenant Procedure Act. 
It appeared that the 18th of May 1906 was fixed for the 
hearing of the said suits for rent. On that day the plaintiff 
being absent, tho Deputy Collector struck off tho suits under 
s. 62 of the said Act. The plaintiff on the same day applied 
for the restorat'on of the suits, but the application was re- 
jected. He then in June 1906 instituted fresh suits for rent. 

Defence inter alia was that the suits could not proceed, in- 
asmuch as they had been instituted within s'X months of the 
previous suits in contravention of the provisions of s J4A 
of Bengal Act I of 1879. 

The Court of first instance having held that the suits were 
barred by the provisions of section 44A o*^ tho Act, dismissed 

•Appeals from Appellate Orders Nos. 228 and 238 of 1907, agamst tho order 
of W. H. Viocent, Judicial Commissioner of ChotoNappur, dated April {)■ 
1907, reversing tho order of Moulvi Mahomed Hamid, Deputy Collector 
of Raochi, datod Nov. 16, 1906. 


1908 
Nov. 20. 
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w,-. the suits. On appeal the learned Judicial Commissioner re- 
tFjuox versed the decision of the first Court. 

Against this decisioh the defendants appealed to the High 

Dew Dayii, Court. 

Sman. 

CispEasz J. Bobu Jogesh Chandra Dty, for the appellant. The suits 
are barred by s. 44 A, -which was added by the amending 
Act (V of 190S). Section 62 of the Act is controlled by 
a. 44 A. The words ** shall not institute another suit ...» 
recovery of any rent in that section are wide enough to in- 
clude cases falling under section 62. The order of the 
18th May was really an order under the last part of section 
77, as plaintiff admitted that ho was present. The plaintiff 
should have pursued the remedies prescribed in sections 66 
and 67, and by way of review. At any rate, the suit for rent 
of 1962 could not bo maintained. 

Bobu l^alini Ranjan Chatterjec, for the respondent. Section 
44A does not apply to a caso like the present. Thosuit -was 
struck off. The parties are thoroforo restored to their origi- 
nal position. In any case section 62 controls section 44 A. It 
comes after section 44A, and the only bar imposed is the bar 
of limitation. Section 62 was left untouched ; it was not made 
subject to the provisions of section 44A, -when tho latter sec- 
tion was added. Tho order '* struck off'* passed on the 18th of 
May was tho correct order. The Court did not accept the 
plaintifTs statement that ho was present. 

Babu JogesJi Chandra Dty, in reply. 

Cur. adv. vuU. 

CAsrimsz J. In these second appeals by the defendants 
the substantial question raised is whether tho p'laintifTs suits 
to recover arrears of rent for tho Sambat years 1000, 1961, 
1062 should have been d-smissed as being in contravention 
of tho provirions of section 44A of tho Chota Nagpur Land- 
lord and Tenant Procedure Act, 1879. Section 44 A, which 
was added by Bengal Act V of 1903, runs thus : — “’Where 
a landlord has instituted a suit, or applied for a certificate 
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under section 1C5 against a raiyat or a Mundari Khunt-katti- 
dar for the recovery of any rent of his tenancy, the landlord 
shall not institute another suit or apply for another such 
certificate against him for the recovery of any rent of that 
tenancy until after six months from the date of the institution 
or making of the previous suit or application.” 

It appears that the plaintiff in March 190C sued for the 
rents of 1959 to 1961, and alleged that some rent for 1962 
had been deposited by the defendants- Issues Tvero framed, 
and the 18th May 1906 was fixed for hearing. On that day 
the Deputy Collector recorded the order. “Plaintiff ab 
sent, struck off, section 62 C. N. T. A.” The same day the 
plaintiff applied for restoration and asserted that he and the 
defendants had boon present at the time of hearing, but the 
Deputy Collector declined to accede to the application The 
plaintiff, then, in Juno 1906, without waiting for the expira- 
tion of the period of six months mentioned in section 44A, 
instituted the fresh suits giving rise to the present appeals. 
Thereupon, the Deputy Collector held the suits to be barred 
by the provisions of the section, but on appeal the Judicial 
Commissioner has hold that tho suits were not barred. 

The contentions raised by the learned vakil for the appel- 
lant defendants are these : — 

(1) That the second suits were barred by section 44A of 
the Act. (2) That the order of the 18th May 1906, under 
section 62, was in error, and that it was in reality an order 
under the second clause of section 77 (3) That the plain- 

tiff should have pursued his other remedies under sections 66, 
67 of the Act and by way of review. (4) That at any rate, 
the fresh suits for the arrears of 1962 were incompetent. 

There is no substance in the second, third and fourth con- 
tention . The second clause of section 77 provides that — “If 
on any such day, one only of the parties appears, the issue 
may bo tried and, determined in theabsence of the other party, 
upon such proof as may be then before the Court.** But no 
issue was tried and determined by the Deputy Collector on the 
I8th May 1906 j the orders striking off the suits were appro- 
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prifttely pnssotl wmler the first clouso of section 77 rend with 
section 02. Consequently, tbeonly remedyopen to the plain- 
tiff was to procootl by way of fresh snits, nnd if those suits 
were mninlainnblo, iio could properly inchidc in his claim all 
arrears of rent then accrued duo. 

*riiO only substantial question, therefore, is that embodied 
in the first contention, nnd it is narrowed to this. Wiethcr 
section 02 is controlled by section 44A, I think not. 

Section C2 provides that, “If on the day fixed by the sum- 
mons or proclamation for tho appearance of the defendant, 
or on any subsequent day to which tho heating of tho case 
may bo postponed prior to tho recording of an issue for trial 
ns heroinaftOT provided, neither of tho parties appear in 
person or by an agent, tho caso shall bo struck off, with liberty 
t-o tUo plaintiff to bring a fresh suit, unless precluded by the 
provisions for tho limitation of suits contained in this Act ” 

Tlio plaintiff was at liberty, on tho IBth May 1000, in terms 
of section 02, to bring fresh suits, unless precluded by the pro- 
visions for tho limitation of suits contained in thts Act. Those 
provisions aro contained in sections 42, 45 and not, in my 
opinion, in section 4'tA. The period of limitation means the 
period during which action may bo taken. Section 44A re- 
fers to a period during which action cannot he taken, undsuch 
a restrictive section is not covered by tho general rule laid 
down by section 4 of tho limitation Act. In my opinion, 
section 44A restricts tho Courtis jurisdiction rather than the 
plaintiff’s right of suit; the latter exists though it is in 
abeyance for six montliS. 

Section 44A must also be construed strictly, mat is, in 
favour of the plaintiff, because it encroached on his ordinary 
right to sue for arrears of rent. It may be assumed that the 
legislature is acquainted rvith the actual state of the law. 
When Bengal Act V of 1903 added section 44A to Bengal Act 1 
of 1879 the provisions of section 62 were left untouched. 
The Legislature did not insert, nor can I insert in section 44A 
the words “ notwHhstandii^ anything contained in section 

2.*’ The plain meaning of section 44A is that, when a land- 
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lord has instituted a suit for the recovery of any rent, he shall 
not institute another suit for the recovery of any rtot subse- 
quently accrued due until after six months from the date of 
the institution of the first suit. For example, if a tenant pays 
his annual rent in 12 or 4 instalments, the landlord cannot 
sue him everj*. month or oven every quarter ; bo must wait for 
at least six months. The words “any rent *' which occurtwice 
in section 44 A must bo literally interpreted to refer, respec- 
tively, to any rent covered by the previous suit and any rent 
covered by the second suit and, ex natura rei the subject 
matter of the respective suits must be different, otherwise 
the second suit would not bo neccssarj' or maintainable. It 
is only in the case of a fresh suit, which the plaintiff is per- 
mitted by section 02 to bring, that the rent arrears claimed 
may bo the same as m the suit struck off. The words 
“ struck off “ mean that the suit has, and never had, any 
existence , they imply that the suit is withdrawn as in section 
373 of the Civil Procedure Code, and in this connection, may 
be cited the analogous section (147) of the Bengal Tenancy 
Act. Sec also Varajlal BliaUltankar Selat v. Shomtshuxtr (1). 

The appeals must thoreforo fail and are di'imissed with 
costs 

CoxE J. The only question that arises in tliLtt cose 
whether, when a rent suit is di«mis<:od under sect on 02, or 
the first clause of section 77 of Bengal Act I of 1879, another 
suit can bo instituted for the same rent within tho poriotl of 
six months. It is conceded that, if the first suit is di‘'mi««od 
under any other section, the second suit will not lie. 

1 am inclined to agree that section 44A is not a provi>*ion 
for tho limitat:ou of suits " \nthin tho meaning of section 02,” 
Of course, if (he law requires a suit to be brought after one 
tlate and before another dale, btoh d.atos are really 
limitj? of the period inthin wliieh the suit may I>e in^tifufed; 
and a provision of law, whicli fixes tho first date, really limits 

(1) (1»>4) L L. II. Hi-u JIS. sri 
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1908 the suit just as much os the provision that fixes the second 
iviBMA date. But the word “ limitation ” has acquired by custom 

Vitios ^ technical meaning, and 1 have little doubt that tho Legisla- 

tive authorities in traming section 62 intended only to refer to 
Smau. the latest date by witch a suit might bo instituted. 

Cose J. appears to mo that tho terms o£ section 44A taken 

in their ordinary meaning bar this suit. The words are 
when a iandiord has instituted a suit for the recovery of 
any rent ♦ * * he shall not institute another suit for the 
recovery of any rent.** Here it cannot be denied that the 
plaintiff did institute a suit for rent in Blarch 190C, and did 
institute another suit for rent in June 1906. It has been 


argued that the effect ol striking off a suit under section 62 
is to restore the parties to their original positions as if such 
a suit had never been instituted. But to me it seems im- 
possib.e to say in such a case that the fiist suit has never been 
instituted at all. And that the second suit is a new suit and 
not a contmuation of the first suit is clear from the provision 
of hmitat.on. 

An Act ought to be construed so as to give as far as possible 
their full meaning to ail its provisions. Here, if section 44A 
is construed against the landlord , it does not really conflict 
with section 62. Tho landlord’s right of suit established by 
section 62, is not abolished by being kept in abeyance or six 
months. On the other hand, if section 44A is construed 
against the tenant, it letms to mo that»FO far as regards suts 
of this nature, the plain woids of the section are over-ridden, 
as tho landlord, having instituted a suit for rent, is again allow- 
ed to bring another suit for rent. 

In this suit the landlord sues both for tho rent claimed in 
Iho former suit and for the rent of subsequent years. Indeed 
ho must do BO on pa.n of losing tho latter rent altogether, 
Taruck Chunder Jfookerjee v. Panchu Dehya (!)• 

But, unless the effect oi an order under eection 62 is an entire 
obliteration of tho suit altogether, which I do not consider 


(1) L L. K 6 Calc. 7Ul. 
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admissible, it would seem that the suit at any rate for the 
rent of the subsequent year must be barred by section 44A. 

The learned Judicial Commhsionet has laid some stress on 
the point that section 44A. is intended to save tenants from 
being harassed, and that, if a case is struck ofi under section 
G2, the defendant caimot be said to bo harassed at all But 
this observation hardly applies to the first of the present 
cases, m which issues were framed and the defendant must 
therefore have been forced to attend at some time or other in 
the course of the proceedings. 

Finally there is the ana.og}* of section 147 of the Bengal 
Tenancy Act, 1885. That section (which deals with precisely 
the same matter as section 44A now under consideration) 
though made specifically subject to section 373 of the Civil 
ProCwdure Code is not made subject to section 9D, The natur- 
al inference is that the Legislature did not intend suits revived 
under section 99 to be free from the restrict ons of section 147. 
And, if this was the intention of the Leg.s!atuie in 1886, it 
would seem probable that the same intention would prevail 
when section 44A was enacted long afterwards to deal with 
an esactly similar matter. 

Accordingly, I think that the suit is barred by section 44A, 
but as the landlord, from the pomt of view of justice and 
common sense, is certainly entitled to succeed, I do not 
desire to insist on the point of law, and I agree to the appeals 
being dismissed under section 575 of the CSvii Procedure Code 
and not referred to another Judge. 
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AppeaU dismissed. 
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Transfer of property Act (/K o/ 2SS2} ». 03 — to redeem, ajur Ou time 
alloxeed-^Cotift KXCcepUrvj money before tin order abgolute-^Such accept- 
anc<, e0tct of. 

A person, who does not deposit tho redemption money Mithin the time 
oUowedt can redeem afterwords, before a flntd order )s mndo under section S3 
of the Transfer of Property Act. 

Appeal by tho plaintiff (opposite party), Bepin Behary 
Shaha. 

A deoreo was passed by the Subordinate Judge of Suri in 
a contested suit, in wbicb the plaintiff sued to enforce his mort- 
gage on certain property by sale, as also to redeem certain 
prior encumbrances, on the 31at May 1000, allowing the 
piamtiff to redeem the prior mortgages wi hin six months 
from the date of the decree The defendants, who were the 
prior mortgagees, appealed against the said decree, and the 
appeal was dismissed. On the ICth April 1907, the piamtiff 
deposited the money due under the prior mortgages. On the 
i4th May 1907 the CJourt recorded the following order 

“ The plaintiS has deposited the money doe to the let ond £uvi mortgagees 
as directed iu the decree. H© now prays that the mortgaged properties be 
sold free of the prior charges for recovery of the money due to the plaintiff on 
account of lib own mortgage money together with the amounts deposited by 
him to redeem the prior chargee. The pleader of the other parties has 
declined to appear. I accordingly order that the prior charges of defendants 
2, 3 and 4 be hereby declared redeemed and that the mortgaged properties 
be free of the said mortgages as prayed for.” 

The piamtiff then applied to make the decree absolute and 
a notice was issued upon tho defendants to shew cause on the 
I2th July 1907, why the decree should not be made absolute. 

• Appeal from Appellate Order No. 70 of 1008, against the order of K. N. 
Boy, Dbtrict Judge of BeCTbfaoom. dated Nov. 25, 1007, reversing the order 
of Umesh Chandra Sen, Subordinate Judge of Beerbhoom, dated J uly £7, 1907. 
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In llif* nicntitini<'»on Oio 14tli June 1!MI7 tlie No*’. 

.1 nntl 4 nppltc<l for rceon'»i'<fern{inn of <Ji“ offler of flic I4(fi 
Mny 10^7. Tlirp1.iintifTnppo<»o<l tbeftnplicnllonontliogrouruls 
llint IIjo onler fc>r micmption hnving Keen once pas^ctl could 
not l>o Pcl n«»i(!f' on tlii^ j>ctilion ntid that Ijo wns entitled 
to deposit the <leciTlAl Amount within fix niontlii from the 
d.ito of the finol decree, that ii, the date of t!ie decree of the 
Appellate Court. Tlic loamerl Snhordinatc Judge gave effect 
to the^o objcct:omi and rejected the petition for reconFidern- 
lion h}’ the defendant** on the 27th July 1007. Against this 
order the defendants (objectors) nppeatet! to tlic le.amed 
District Judge, who set a-side the decision of the Court of first 
iastanee. 

Tlio plaintilT (opposite party) th^n preferred this appeal to 
the High Court. 

i!Ja6u Xil Madhah i?o.«c(/?a6« //an Uhusan Mookerjee, with 
him) for the appellant. 'Dio question Is. whether a person can 
redeem a mortgage after the period of grace allowed by the 
law, and before an order nfi«ofufe is made. I submit ho can. 
In the pre-ent cn«o tlie Court accepted the money with notice 
to the opposite party. Section W of the Transfer of Property 
Act clearly «how8 that tlio plaintiffs right to red'^m cxist.s 
until such right is oxtingul«!ied by an order absolute. Tlie 
coses of A’andram v. SalKiji (1), SUaram v. MrjdhoJal (2), 
iSomwA V. Ham Krishna Chotcihrj/ {2), Porrsh Nath Mojiimdar 
V Pam Jodu ^[ojumdar {4) and TVJapwmf/iv Vallahha Valiija 
Raja (6) support my contention. Tlio Court has ample juris- 
diction to extend the time, and in this case did so 

Bahu Nalini Ranjan Chatlcrjee, fortho respondent. Tliocase 
of Vedapuratti v.Faf/ab/ioFafi»/a/?a;a(5)Iayadowii, wheroasuit 
for redemption has been instituted and a decree for redemp- 
tion has been passed therein, butnot executed, a subsequent 
suit is not maintainable for the redemption of the Fame mort- 

(1) (1891) I. L. II. 22 Bom. 771. (3) (1900) I. L. R. 27 Calc. 705, 

(2) (1901)1. L. R. 24 A1144. (4) (1889) I. I*. R. 1C Calc. 246. 

(6) (1901) I. L. R. 25 Mad. 300. 
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gago. If a second suit for rederaption is barred, the question 
still remains whether oven after the time a’lowcd to Tcd’cro, 
the mortgagee can redoom. I submit ho cannot. Tlio Calcutta 
cases cited by the other side aro nil cases in foreclosure suits. 
In a suit for foreclosure time can ho enlarged ; but in a 
suit for redemption it cannot bo done — see Novosiehshi v. 
WaktfifUl {\). It can only bo done, if thoapplicat'on is made 
beforo the expiration of time granted to redeem. In the 
present case no such application wa^ mado. In the case of 
HawJal V. Tidsct ATiiar (2) it has been held that in a caso of 
decree for redemption of fo'cclosuro no extension of tho time 
limited by tho dccrco for payment of tho decretal emount 
can bo made except for good cause shown ; and that caso dis- 
sents from tho caso of Poresh Nath Mojnmdar r. Pam Jedn 
Mojumdar Section 93 of the Transfer of P operty Act 
says that tho Court may postpone the date 6xcd for payment, 
upon good causo shown. It clearly shows that it can only 
be done before the expiration of the time. It is not a case 
governed by the Transfer of Vroperty Act. Tbo rights of the 
parties must be decided by the decree made in the suit. The 
present case is covered by tho case of Faijnddi Sardar v. 
Asimiiddi Bisms (4), in which it has been held that a party 
has no right to deposit money after expiry of the time allowed. 
If the proposition of law laid down in that case is not accepted, 
the present case should be referred to the Eull Bench. 


Bobu Nil Madhdb Bose, in reply. 


Cur, adv. vult. 


Caspebsz and Coxe JJ. This appeal arises out of a com- 
posite suit, in which the plaintiff sued to enforce his mort- 
gage on certain property by sale, as, also, to redeem certain 
prior encumbrances. The suit was decreed and the plaintiff 
was directed to deposit the amount due with respect to tho 
prior encumbrances within aix months, and it was ordered 

‘ (1) (1811) 17 Ves. 417. (3) (1889) L L. R. 16 Call 246. 

(2) (1895) T. h. R. 19 All. 180. (4) (1907) 11 C. W. N. 679. 
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that, if he did not do so, he should not be able to redeem. 1908 

The decree "was dated the Slat May 1906. An appeal was Bew« 

lodged by the defendants or some of them, but it was dis- shaha 

missed on some date, which does not appear on the papers mokukda 

and on the 16th April 1907, the plaintiff deposited the money, I-aI' Ghosh. 

and asked that the property covered by the mortgage might 
be sold free of encumbrances, the prior mortgages having been 
redeemed by the deposit of the money due upon them. The 
pleader of one of the prior encumbrancers (not the present 
appellant) was sent for, but declined to appear, and the appli- 
cation was granted on the 14th May 1907. 

Thereafter the plaintiff applied to have the decree made 
absolute. This application was contested hy the pr or en- 
cumbrancers, though it can hardly have had any reference 
to them, inasmuch as the only relief in the nature of an “ order 
absolute” that can be given to the plaintiff in asuit for redemp- 
tion is that he “ shall, if necessary, be put in possession of the 
mortgaged property.” Here, this was not necessary and the 
only order that could be made absolute was the order ^or sale, 
to which, if their encumbrances had been redeemed by the 
order of the 14th May 1907, they could not object. They, 
however, also asked that the order for sale and redemption 
should be set aside. The Subordinate Judge refused both 
prayers, made the decree absolute, and confirmed the order 
for sale and redemption. The learned District Judge set 
aside these orders. The plaintiff appeals, and it is urged that, 
in the circumstances we have stated, the orders of the First 
Court were wrongly set aside by the District Judge. 

It appears that the defendant No. 3, respondent, pm chased 
the property in execution of a first mortgagee’s decree upon 
his mortgage. Ho has a further claim on the property, inas- 
much as he also redeemed the mortgage of a second mortgagee, 
the plaintiff being the third mortgagee. The question is, whether 
the defendant No 3 being a purchaser in execution of the decree 
on a prior mortgage and in possession of the property, section 
93 of the Transfer of Property Act, 1882 has any application 
to lus case. It is aho urged onhis behalf that, if the sectior 
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docs apply, still tlio fact that tho plaintiR did not deposit the 
redemption money ivithin six months prechides him from 
obtaining any benefit now from tho decree for redemption. 

Section 03 docs not, of course, in its literal terms, apply 
to a caao like tho present, where there is no prior mortgage 
still in oxisteneo, bwt tho encwmbrancor is a purchaser in 
possession. But wo think that tho principles laid down in 
tho section ought certainly to bo followed in dealing with 
a case of this nature. It is well settled that, when a mort- 
gagee sues on his mortgage, and, in disregard of section 85, 
does not make a subsequent mortgagee a party, that mort- 
gagee is entitled to redeem tlio property in tho hands of a 
purchaser in execution. There is no reason why such a pur- 
chaser should be in n better position with respect to xederap- 
tion than tho mortgagee under whoso decree bo has purchased. 
There are no other sections in the Transfer of Property 
Act dealing mih redemption, except sections 01-95. In these 
circumstances, wo are of opinion, that wc should bo guided by 
those sections in dealing with the cose, whether it is covered 
by their precise terms or not. 

Turning now to the question whether a p/omti/f, who does 
not deposit the redemption money within the time allowed, 
can redeem afterwards, before a final order is made under 
the section, or as it is usually expressed, before the decree is 
made absolute, we find considerable diversity of judicial 
opinion. Tho sections, however, seem to us to indicate the 
intentions of the liCgislature with reasonable clearness, 

Section. 92 requires the decree to lay down that, if the plain- 
tiff pays within a fixed time, the defendant shall retransfer 
the property to him, and, if he does not pay, he shall he de- 
barred from redeeming (unless tlie mortgage is simple or 
usufructuary), or else the property shall be sold (unless the 
mortgage is by conditional sale). The words in brackets show 
that the seertion docs not literally apply to the present case 
But, applying it as nearly as we can, we think that the posi- 
tion of tho defendant No. 3, who is in possession of the pro- 
perty under an obligation to retransfer it, if the money is paid 
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on a fixed date, is far more analogous to that of a mortgagee 
by conditional sale, than to that of the holder of an}' other form 
of mortgage described in the Transfer of Property Act. The 
decree framed gave effect to this position, inasmuch as it 
directed that, if the plaintiff did not deposit the money by the 
.fixed date, he should be debarred from redeeming. 

Section 93 lays domi what is to happen in the two contin- 
gencies of the money being paid and not being paid. In the 
latter, the defendant is permitted, in the case of a mortgage 
by conditional sale, to apply for an order that the plaintiff 
be debarred from redeeming. And the section goes on to 
prescribe that “ on the passing of any order under this 
section the plaintiff’s right to redeem shall be extinguished.” 
It appears to us that tliis expression clearly indicates that 
the right to redeem continues till the order has been passed. 
If this were not so, it is impossible to understand for what 
reason a mortgagee, other than one whoso mortgage was 
simple or usufructuary, should be specifically allowed to apply 
for an order to debar the plaintiff from redeeming. If the 
plaintiff cannot redeem after the fixed period, unless the 
mortgagee himself takes some action, as has been argued by 
the learned pleader for the respondents, it is evident that his 
right is altogether gone The mortgagee is not likely to 
take any action, when he is already in possession of the pro- 
perty, in order to enable the plaintiff to exercise his right of 
redemption. To quote the words of the learned Chief Justice 
mVeda-puraliiy. Vailabha Valiya Raja(\), ‘‘On the construc- 
tion of sections 92 and 93 of the Transfer of Property Act it is 
perfectly clear that the equity of redemption remains unfore- 
closed, and the relation of mortgagor and mortgagee con- 
tinues, until the order absolute, which is contemplated by 
section 93, is made *♦♦»*♦*. if the right to 
redeem is only extinguished when an order is made under 
section 93, it follows that the right xs a subsisting right imtil 
the order is made.” It appears to us that the Legislature 
intended that the defendant, if bo seeks to have the plain- 
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(1) (1901) L L. B. S3 Mad. 300. 
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tiff*a rights finally extinguished, should apply for an order 
to that effect, and that, if he does not do so, the right should 
remain in existence. 

These views derive considerable support from the Madras 
case already cited, and from two cases decided in Bombay and 
Calcutta, respectively. The Bombay case of Nandram v. 
Babaji(i) was cited with approval in Madras (2) and is clear 
authority for the proposition that a mortgagor can apply for 
extension of the time for redemption after the period of grace 
has elapsed, but before a final order has been made under 
section 03. If that view is correct, it would seem, that if a 
deposit is accepted by the Court before the final order, but 
after the date fixed for payment, it becomes an effectual 
deposit. It makes little or no practical difference whether 
the acceptance of such a deposit is or is not preceded by a 
formal order extending the time, ft is the acceptance of the 
deposit that is the really important matter, and, if the Court 
accepts a deposit after the duo time has elapsed, it must be 
aeauracd, in the absence of anything to the contrary, that 
the Court is satisfied that there has been good cause for the 
delay. In the present case it is reasonable to suppose that 
the Court thought it natural that the plaintiff should have 
hesitated to pay in a largo sum of money, winlo the fate of 
his decree was still uncertain, owing to the appeal lodged 
by the other side. Tlic Court sent for the pleader of the 
principal defendant and made the order after ho had declin- 
ed to come. All the probabilities point to the fact that the 
Court saw fit to condone the plaintiff’s delay, and that being 
BO, uc think that the deposit must bo regarded as being 
in time and upon application made to extend the ori^nal 
period fixed for payment. 

The dccisionof this Court, to which wo have referred, con- 
sidered section 87 rather than the effect of section 93, but 
it is clearly applicable in principle see Foresk Na(h Zlojum- 
(Uir V. liamjodu Jfojumdar (3), where the learned Judges 


(1) IIS3T} L L. It. 22 Bnm, 771. {2» R. 20 3tad. 3W, 

(S>(IS55) I.n.R. l« C*lc. 24fi. 249. 
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remark : — “ It seems quite clear to us that the fact of llic Le- 
gislature havijig made this provision, requiring an order absolute 
to be made, iiiakes the earlier onler pitnply an order nwi and 
Ihe mortgagor can at any time, until the order absolute is 
made, redeem his property.” 

Uefcrcncc may aNo bo made to l)iht Prasad v. Jai Karan 
Singh ( 1) , in which the earlier caseof Jtam tail v. Tulsa Kxtar (2), 
which Is to some e.vtcnt m favour of the resjKMidcnts, was not 
followed. 

Tlic learned pleader for the resjiondcnts relies prmcipally 
on two ca‘«cf5, namely, VaUahha Valtya Ilaja v.Vcdapuratli (3) 
and Faijuddtj Sardar V. Dmcas (-t). But the au- 

thority of the first of these eases has been much ucakened 
by the ca«o reported in the 25th volume, already quoted, and in 
the words of the learned Chief Justice, in the lattcrcase *’ can 
not bo put Iiighcr than that the learned Judges dealt with 
the ease before tlicm upon the assumption that a second suit 
would lioand that • » • • the mortgagee • » * * 

is not without a remedy.” 

Finally all that waa decided m Faipiddi Sardar v. Asimuddi 
Bisicas (1) was that the jicriod of grace runs from the date of 
the original decree and not from that of the appellate decree. 
The point whether the plaintiff could redeem after the fixed 
date was not raised, nor does it appear certain whether or not 
any final order had been made on the application of the de- 
fendant. 

In these circumstances, wo tbuik that the decision of the 
District Judge must bo set aside and that of the Subordinate 
Judge restored. Tlie appeal is accordingly allowed with all 
costs. 

Appeal allowed. 


1003 

Bemk 

Dehary 

SlIAlIA 

JfOKDNDA 

Lal Giiosn. 


(1) (1902) I. L. R. 24 All. 479. 

(2) (1890) I. L. R. 19 All, 180. 


(3) (1695) I L R 19 Mad. 40. 
(4}(1907)11C. W N. 079. 
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Tirfon Mr, JuHtier Cosr and Mr. 

JAGADISU CIIANDUA SIIAUA 

V. 

KRIPA N'ATH SHAtlA*. 

Ciini /’rocejfiire Cotfc (Atl XIV of 18S2), «». 295, 244, G22—Iiainbte dUiri‘ 

huti'on—DiQtrcM iudgrutni-dtUors—Appral againsi order under t. 295, if 

tiei-^uritdicU'on of Bigh Court to interfere under e. 622. 

An order under e. 295 of tho Civil Procedur® Code passed as between 
parties «bo are cot tho aama as in tlio decree, in execution of whicJi assets 
wore realized under e. 205, is not a decreo under s. 244, and no appeal lies 
against tho order, and tho order of the District Judge on appeal, setting aside 
the order of tho Munfiif, is without jurisdiction. 

Held further, that when an order is wholly without jurisdiction, the High 
Court siiould Interforo under s. 022. 

Oon«4h Daa Zia^rta v. ^At'va Latahman Bhclat (1), not applicable. Jiama- 
samy Chetiicr v. Orr (2) followed. Dayaratn Jayfivan v. Oovardhandae 
Vayarain (3) distinguished. 

Prosunno Kumar Sanyat v. Katidar Sanyat <4) referred to. 

CivHj Rule granted to Jagadisb Chandra Shaba. 

The petitioner and his minor brother, represented by his 
mother and guardian, instituted a suit for the recovery of money 
against one Sree Charan Pal and three others — Raghu Nath, 
Baihuntba. iJath and Krishna Nath Pal in the Court of the Ist 
Munsif of Dacca and attached before judgment some move- 
able properties belonging to the said four judgment-debtors 
and obtained a decree against them. 

Thereafter some persons other than Kripa Nath Shaha, 
Sanatan Shaha and others, who had obtained a decree against 
the same four judgment debtors and the said Kripa Nath, 
Sanatan and others, (of whom, some had obtained decrees 

» CivU Rule Ko. 2510 of W08, ogainftV tho wder of E. J. Dtako-Btock- 
mon, District Judge of Dacca, dated 16th Slay 1008, reversing tho order of 
the Ut Jiunaif of Dacca, dated 2lat March 1903. 

(1) (1903) I, L. B. 30 Calc. 683. (3) (1004) I. L. R. 28 Bom. 458. 

(2) (1902) 1. L. B. 20 Mad. 176. (4) (1892) L L. R. 19 Calc. 683 ; 

L- B. 19 I. A. 66 
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against Srco Cliaran Pal alone and some against Sree Cliaran 
Pal and one of the other three judgment-debtors), applied 
before the 1st Munsif of Dacca under section 295 of the Code 
of Civil Procedure for rateable distribution of the assets rea- 
lized by the sale of moveable properties attached before 
judgment in execution of the decree obtained by this peti- 
tioner and his brother. 

On the 2Ist March 1903, the 1st Munsif of Dacca reject- 
ed the application of Kripa Nath Shaba, Sanatan Shaba and 
the others, u*ho had decrees, but not against all the judgment^ 
debtors. They preferred an appeal against the order of the 
Munsif, making only the petitioner the respondent. On the 16th 
May the District Judge of Dacca decreed the appeal exfarte. 

On the 27th Jlay, the petitioner filed on application for the 
rohearingof the appeal, alleging, amongst other grounds, that, 
in consoquenco of the seal of the District Judge’s Court having 
been affi.ted on the place on which the date of hearing was 
written in the notice served on the petitioner, the date was 
made indistinct. 

The application being rejected, the application under 
section 622 was made to this Court. 


1S08 

jAOADISn 

CnAKDRA 

SiunA 


Kripa Natu 
Shara. 


Bahu Upendra Lai Ray for the petitioner No appeal lies 
from an order under section 295 • Gogaram v. Kartick Ckunder 
Singh (■'), Kashi Ram v. Manx Ram{2), Section 588 is clear 
on the point. The order of the District Judge is therefore 
without jurisdiction. The Full Bench case of Gonesh Das 
Bagria v. Shiva Lahshman B1ia1cat{Z) Ir inapplicable, that 
case referring to a regular suit. The order passed cannot be 
taken as one under section 244, the decrees being separate 
and the parties different: Kashi Ramv. Manx Ram (2). 

Babu Sarat Chandra Basah for the opposite party. The 
order is under section 244 and is appealable : Prosunno Kumar 
Sanya' v. Kali Das Sanyal (4). The section should be liber- 
ally construed. The Full Bench case (3) is applicable. Ad- 

(1)(1808)OW. R. 514. (3)(1903)I. L. R. 30Calc.683. 

2) (1892) I. L. R. 14 All. 210. (4) (1892) I. L. R. 19 Calc. 683; 

L.R. 191. A. 166. 
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mitting t!mt no appen! lay to tho District Judge, fho High 
Court should not. interfere in such cases, Tho discretion 
under section 022 should ho exercised very carefully and only 
Knirl' N ath positive injustice has resulted. 

SUAIU. 

CoxE AVD Beix JJ. In this case tho petitioners obtained 
a decree against cerlain judgment*dobtors. Tlio opposite 
party had obtained a decree agaiast certain judgraent-debfors, 
who are not exactly identical vrith those of the petitioners, 
and had applied for rateable distribution. Tho ^lunsifl of 
Dacca rehiscd thi=5 application on tho ground that the Judg- 
ment debtors were not identical. Against this order, the 
opposite party appealed to the District Judge ; and the Dis- 
trict Judge, following tho decision in Oonesh Das Bagrta r. 
Shiva l/ihhmati BhakaS (l),set aside the Munsif’s order and di- 
rected that tho opposite party should share in the rateable 
distribution. 

The petitioner has applied to this Court under section 622 
of the Civil Procedure Code, and has obtained a Rule on the 
opposite party to show cause why tho order of the District 
Judge should not bo set aside on the ground that it was passed 
■ivithout jurisdiction. 

It is clear that under section 688 of the Civil Procedure Code, 
an order passed under section 296 of the Civil Procedure 
Code is not ordinarily appealable ; but it is argued on behalf 
of the opposite party that such an order comes within the 
scope of section 244 and is therefore open to appeal. 
Reference has been made to the case of Prosunno Kumar 
Sanyal v. Kali Das Sanyal (2), in which it was laid down 
that section 244 should bo construed with liberality and that 
a question, which concerned an auction purchaser at an exe- 
cution sale, was none the less a question coming within that 
section. 

We cannot regard this case as an authority for holding the 
opposite paity in this case, who is a decree-holder under a 
totally distinct decree, to be a party to the suit, in which the 

fl) (1803) 1. 1* R. 30 Calc. 5»3. (2) (1892) I. X R. IS^Calc. 683; 

^ ‘ L, B. 19 L A. 168. 
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petitioner’s decree was passed and entitled therefore to appeal 
by section 244 of the Code. We think that the order cannot 
possibly come within the scope of section 244 of the Civil 
Procedure Code ; and that therefore no appeal lay to the 
District Judge. 

Secondly it is argued on behalf of the opposite party that, 
although no appeal lay to the District Judge, yet this Court 
should not set aside his order in the exercise of the discretion 
vested in it by section 622 of the Civil Procedure Code. 


1908 

Jaoadi^h 

Chandra 

Shaha 

t'. 

Krita Hath 
Shaha. 


The learned pleader for the opposite party has not, how- 
ever, been able to show us any case in this Court in which 
it refused to interfere with an order, which was passed wholly 
without jurisdiction. By the order of the Munsiff the peti- 
tioner obtained a right to execute his decree free from the in- 
terference of the opposite party. The order giving him this 
right may, or may not, have been just, but it cannot bo set 
aside except in accordance with the law. The case of liamo’ 
aamyChelliarv. JR. 0. On (1) isanauthority for holding that in 
cases like the present the High Court is bound to interfere, and 
although in Dayaram Jagjivan v. Govardhandas Dayaram (2) 
the learned Judges refused to interfere under section G22 with 
an order passed without jurisdiction, yet their refusal was 
based on such special circumstances, as to bo no authority 
to justify us in refusing to exercise the power, wliich section 
622 givc.s us in a case like the present. 


The result is that the Rule is made ab‘=olute and tho order 
of tho District Judge, dated tho 16th May 1903, is set ivide. 


Rule absolu'e. 


B U. 

(1) (1002) L I*, n. 26 Mad, 17 J. 


(2) 0891) L L. n. 23 Doia. <S3. 
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ORIGINAL CIVIL. 


Btjort Mr. Justice Fhtcher. 

JYOTI PKOKASH NAl^DI 

V. 

JHOTOIULL JOHURRY*. 

OouBpiracy — -iluctton *o!c — Fraud — Combination among bidders not to bd 
against each other—Cause of action — Fraud, allegations of, to he speeifit- 
ally pleaded. 

A combmatioD among bidders at an auction, not to bid against each other, 
even if the combination omoonta to a “ knock-out ”, does not give rise to aa 
action at the suit of the vendor. 

Amhfca Prosad Singh v. R.H. Whitwell (1), Fullerv. Ahrahatns (2), Levi v. 
Leoi (3), dissented from. Doolubdass v. Ramlall (4), referred to. 

Allegations of fraud must be specifically pleaded : general oUegalionshowevef 
Strong, are insufficient Jo amount to an averment of fraud of whichany Court 
ought to take notice. 

Wallingford v. Mutual Society (5), ond ^^arain Giipte v. JTtiwetran 
Chou'dhry (6), followed. 

OftiQiNAti Suit. 

Tins suit was instituted by the plaintif! Jyoti Prakas Nandi 
and his infant brothers through their guardian, against tho 
defendant Jhowmull Johurry and others to recover tho sum of . 
Ra. <12,000 as damages for forming a combination, alleged 
to he illegal, fraudulent and opposed to public policy, for the 
purpose of avoiding all competition at an auction of certain 
jewoUeiy hold at Burdwan on tho 0th April, 1907. 

Tho plaintiffs alleged that a sale by public auction to the 
highest bidder of certain jewels was advortisedbythem, to be 
hold at Burdwan on tho 8th April 1907 and on subsequent days. 
Tho auction was held, as advertised, on April 8th in the pro- 
'ecnce and underiho supervision and control of Jyotiprakash and 
the guardian, and certain jewels and ornaments were sold. 

On tho &th and 10th April, similarly, auction-s were hold and 

•OripD*I Civil Soil No. 4Sl of 1007. 

(1X190716C.I-. J. 111. (4) (1850) 16 Jar. 257. 

1 2) (IS21) 3 BmA andIJ. 116. (5J(lg80) L.TI. 6 A. C, 696, 607. 

13) (IM3) 6 Cat. andT.StO. (6)(19SS) I. !• It. 15 Cate. 633. 
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cortAui other jewels nnd ornfimcnts w ere sold. It was w ith regard 
to the second day’s sale, which realised the sum of Rs. <14,310, 
that the prc-cnl suit was instituted (a second similar suit 
having been filed in respect of the third dn 3’’8 snio) the plaintiffs 
alleging that the auction of April Otii had been reduced to a 
nullitj’ and the goods sold at a gross imdcr\*aIuo owing to an 
illegal nnd fraudulent combination cfTected b}' tho defendants. 
It was alleged that a large number of tho bidders at tho auction 
held on April 6th, finding that tho articles sold that day fetched 
a fair price on account of tho competition among tho 
bidders, conspired to form a combination of tho intendmg 
purchasers at tho subsequent da^’s* sales not to bid against 
each other so as to avoid all competition and so to purchase 
tho articlc.s put up to auction at an undervalue. 

They accordingly* nominated 11 persons as a syndicate to re- 
present the combination atthoauctionof April 9th, and it was 
agreed that tho articles so purchased should bo resold in 
Calcutta, and five members were nominated to form a funah 
to distribute tho profits so secured amongst tho members of the 
combination 

The articles purchased on April 9th on behalf of tho combjii. 
ation for tho sum of Rs. 44,310, were subsequently resold in 
Calcutta, it was alleged, at a profit of Rs. 42,000 Disputes 
however arose amongst the members of the combination as 
to the distribution of the profits on tho r^alo and the moneys 
were deposited in the Bank of Bengal in tho names of the 
defendants Jhowmull Johurry and Chooni Lai. 

Tho dissensions among tho members of the combination 
eventually resulted in two suits being instituted by one of the 
members Hari Charan Kliarad and in two rules being obtained 
by him against Jhowmull and Chooni 1*1 At the hearing of 
these suits on Juno 12th, 1907, the plea was taken by tho 
defendants, who wore also defendants in thepresent suit, that 
the combination, out of which the profits accrued, was illegal 
and fraudulent and amounted to a criminal conspiracy, the in- 
tention being to nullify the auction and defraud the owners 
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ot tho nrlicips. 'ilicso suits were, Iiowcver, withdrawn before 
tinnl dctonuiiuitioimnil tho mtittcrs in dis^eutc were referred to 
arbitration. 

It was allcgutl by tho prwent plaintiffs that they fast came 
to know of liio existence of tliis conspiracy from an account 
that appeared in tlio newspapers on May 25th, 1007, of tie 
application for tho rules in the stiits mentioned above, and 
thereupon tho present suit -was instituted. 

Ill their nTittcn statements, tho defendants admitted 
tho formation of a combination among certain of tho bidders 
at tho auctions, and tho nomination of tho sjmdicate, hut 
denied tho allegations of fraud and conspiracy, or that the 
combination included all tho purchasers at tho auctions. 
Thoy farther denied that tho auction purported to bo to the 
highest bidder, and alleged that the owners had express!/ 
reserved to themso)ves tlao right of refusing to seJJ even to 
tho highest bidder and hod reserved prices at an appraisement 
fixed by professional jewoUem. 

J/r. B. 0. MilUr {Mr. Gftahravarii and Mr. zY. Sen with him) 
for tho plaintiffs. The combination among tho defendants 
at the auction was illegal and fraudulent as it was for tho pur- 
pose of avoiding all competition. There is a distinction between 
an honest combination among intending purchasers and dis- 
honest concert for the suppression of all competition. It 
is the object, which determines whether a combination is 
■lawful or otherwise. Tho object here having been to stifle 
an honest auction and so to obtain the articles at a 
sacrifice, the combination was fraudulent. See Amhica 
Btasad Singh v. B. B. Whitwell (1), Qobindo Chandra Jha v. 
Shjatr. Lai Jha (S) Pran Nath JRoij v. JOiagendra Mahaia (3). 
[Fletcher J. referred to f7af/o» v. Bmiisa (i).l This case is dis- 
tinguishable from Mogul 8tmm$hip Company r. McGregor 
Qom <£? Co. (5), where it was found that both the object and 
the means employed were lawful. In the present case* ih® 

m(m7)0C.h.J.iV. (3)1805)12C.W.N.clv. 

12) {\m] 1 0. b, J. 85. • (4) (1S44J 1 CoU. C. C. 243. 

(5) [1S911 A. a 23. 
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^rTr^'y of 111'' comtiinAlion a b.vigc of fmtxl. Hn<l the ireq 
e-')n*jiirA''y rv.mo to th'’ of tlif' pUIntifT'’, th^y cotjfd Jtoti 

hiAo M<>pjK«l i 1 if fi]'’. A oonspjrney to injure, it^nlhng in *x»xpi" 
dimir'’, ^'ixe* Ti''* to <i\d hnhility. ‘IIj*’ prnllt of nenriy 
U»i'> jK'T <f'ni., wliirli the fortjrr<l on the rr^nle, Jont-Ktr. 

w, i« 5h<' fuflfTT-*! by the pl.iintiff'*. A ccmijur.icy to 

injiiif— nn r'l'jTr- e c<milnnatuin— r<« frt)ni nn int/i^ion 
of (aii Iiv n tingle in«Iiviciual CVrtnin hinif-i of con* 

tluclnot rnmnnl in nny one may bc’coine crnninal, 

if <lone hy conihmalion among feverni .Vpjh/ SUom- 

fhip Company V. ^fc^rfJor Goic tl‘ Co. {l)tV,hich wra fol!owc<I 
in (TfM.in v. yottonol .inint^tnotat Ijdbouur.n, Union of O'rcat 
Ihitiin nnl /rt/zitj-f (H). See aI«o ^iiinn v. //COfAftn (3), and 
IjQrnlSon v. M<Ut^h(4). (rictcher .1. /.^tnlfon v. M(lli*h{4) 

\rai overruled hy Sarlkr v. Greot HV.dem /*ndtmy Co. (C)]. 

Mr, JI. I), iiosc {The /ldtwo/c*6Vn<rDf, Mr. Stnha and 
.1/r. A. ChouJfturi nilli him) for pome of the defendants. 

Tliis suit is not maintainable : the plaint docs not dLscloso 
any cau*o of action. w\n agreement hvtnccn two or more 
pcr>ons not to bid against each other at nn auction, even if 
amounting to a ' ‘ knoch-out” is not illegal and docs not invalid- 
ate the sale. See IInlsbur 5 '*rtI.iatv 8 of Kngland, Vol. I.,p. 012; 
Kncyclopccdia of the I^aws of Kngland, Vo*. 1, p. -ll-l See 
also In re Carew's Slate /lef(O), Gallon v. //mu's(7), Dooluh 
Jass V. Ilamlall{S), Iltfjer v. .1/ar/yn (9), Gohind Chxtrxdra 
Gangopadhija v. Sherajuivxissa Zfi&i(I0), Doorga Sxngh v. Shco 
Pershad Singh ( 1 1), and Ilari Pal A'nWitia v. iVoro Morcahvar ( 12). 

[Fletcher J. How do j'ou distinguish Atnbica Prasad Singh 

x. R.II. IlVidtcc/f (13) and Qdbindo Clxandra Jha v. Shjam 
Lai Jha{lA). Theso decisions appear to bo contradictory to 
the decision in Chandra Gaxigojiadhijav,SherajwxnissaBihi{lO)']. 
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Thodcoishms in those two cases wcrobn'jotl onXwjv. Levi (1) 
and Fuller v. Abrahams both of which eases aro now con- 
sidored bad law : besides, tho.se cases referred to auction.? hy tlie 
Court and the dic/a relied on are o&i/cr. Dooluhdass r. Fam- 
lall{Z]t a Prh’y Council case, is conclusive on the subject. See 
also Mahomed j\lccia Favullinr v. Savvasi Vijaya Faghunadha 
Gopalar (4). Assuming the object of the combination to have 
been to obtain the articles at the cheapest price, this in itself 
was not a ground of fraud. There was no malicious inten- 
tion to injure the owners. The present case fails within 
the authority of Mogul idkamship Company v. McGregor 
Gow <S3 Co. (6). Xt is only if a combination bo actuated by a 
malicious intention to spite and injure another without just 
cause that it becomes actionable. Seo Denahyand Cad^y 
Main Collienss Lmtied v. Yorkshire Miners Association (6). 


Mr. B. C. Muter in reply. The following authorities roUed 
on by the defendants, Gallon v. Emussil)^ In re Carew*s 
Estate AM {%), Befjtr v. il/artm(0), wore all cases of an agree- 
ment between lioo persons not to bid against each other, and 
therefore to be distinguished. Such a combination is not 
oppressive and would not bo fraudulent Oobindo Chandra 
Gongopadhya v. Bherajunnissa Bihi (10) was a case under the 
Revenue Sale Laws, which are stringent. 


Cur. adv. vuU, 


Fletcheb J. This is a suit brought by the plaintiffs against 
the defendants to recover damages for a conspiracy in forming 
a combination of all intendmg bidders to avoid all competi- 
tion at an auction of certain jewellery held at Burdwan on the 
0th April 1907. 

The plaint alleges that the combination was “ illegal and 
fraudulent,*^ “ an artifice ” and so forth. 


(1) {1833) 6 Cor. and P. 23Q. 

(2) (1821) 3 Brod. andB. 1I6. 
{3} (1850) 15 Jur. 257. 
(4j{)809)X..B-2TI-A. 17. 

(5) 11891] A. C. 25. 


(6) [1900] A. C. 384, 400. 

(7) (1844) 1 ColL C. C. 243. 

(8) <1858) 28 L. J. Ch. 228. 
<9) (iS67) 36 L. J. Ch- S72. 
(10) (1882) 13 a L. R. 1. 


voT, x\*xvf.5 r\T/irTT.\ si:rin:<5. J39 

l'h»* rir*^ ftrpi'xJ bofnrp nip w)ict)irT or 

T»''1 titnml iliK-l'i:'** n nrijon. 

• InnKx^n 

N’nw it t» nn rn-VnowIMr'^l m!p of plrvjfhnc ihaf nMrt'ntlon% ^**''rlt 

of frA'1'1 mn'l I**' JnoTnfrtt. 


*' Wjlh rf*^AnJ tofrinrlif th'TP 1>''ftny prniPipV wliicji i» prr- j 

ffv~i]r «t 11 i1 c'-ri'mi hoivpvrr f.{ronp 

mny V" Oi" irnM* in tT)i5r)i nrr nfp in«tinicirnl 

frr-n to nnnnni to nn ftrrrTn''nt of fminl. of wlilph nny Court 
nti2>ht fo fnV^ *' Watlin^fnrd t* J/ri/w'jf 5V»rfp{y fl). 

n»<' prr'fnt rjv*'' i» tT-iHy povcmfsl l»y the tlroiqion of Ifif' 

.Iiiflirlal Commilt^ in Cvr.^ Oup!/i v Tilurlratn 

Chmrihvri / Tnko tliP tp<t nppliwl by tlirir I/ortbliip'? 
in tint fln*l npply it to tlip prp*pnt. by sfrilcing out 
from tlie pbtnl in tbe prr'<’nt miit the n-onl^ " I!Ipj:.iI nnfl 
fnndnlpnt/* “nrtificp” nn«l fo forth. Anti wh.it rrmnin ? 

Nolhins. oxcept crrt.nin flIIo?.ition< of f.-^ct timt may be quite 
innocent, Hut then it i* mnIo/i beh/i If of the plnlnfi/T^ flmt 
h.irln^ rp;;.‘\nl to the <|p<'i«lon of tlii* Court by Moolcerjee nnd 
Holinirood .T.f. in A\nh\cf\ Pw^id Singh v. U. II. WhiUrfll (3) 
the phint in the prp*pnt r.T«p doov (b>cIo*c n cnusc of nctlon. 

The leaniPcl JikI^p^ in t!mt r.i«o oppc.ir to have liold timt, 
if the object of the rombin.itifwi js to nwhe a fnir bnrgnin, it 
ii l.iirful, but if the object i« to obt.iin Iho property nt n encri- 
flee, it is unlawful Tlio leamwl Judges place rolinnco for 
their decision on two Engli'»h nuthorifics, FuIUry. Abrahams (4) 
and Levt v. Ltvt (5) and on several American ca«!C3 and on the 
statement in nn American text booh (Groonhood on the Doc- 
trine of Public Policy). Tlio case of Levi v. Levi (G) was how- 
ever only a ruling at nisi prites and ha.s been dissented from 
by the Judicial Committee in Doolubdass v. liamtall (0). 

The case of Fuller v. Abraham (4) seems to htond alone 
amongst English cases and the Court in that cose in discharg- 


(1) (J880) L, R. 6 A- C. C85, 697. 

(2) {1888) L L. R. 15 Calo. 533. 

(3) (1007) 0 0. li. J. 111. 


(4) (1821) 3 Drod and B. 1 16. 

(5) (1833) 6 Cor. and P. 239. 
(8)(1850)]5Jur. 257. 
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ing the nilo 7itsi (or n now frinl <lid not give Iho grounds of 
thok tioojftion. With rrgnrcl to tho American cn?w cited by 
thoI(‘an\cd .hidgos m Amhica IVos^ir/ Singh \.It, //. \yhiUrtU (1). 

I nm not compotont to oxpros'i nny opinion. But with regwd 
to the slntoment from GfCciihoo<r8 Doctrine of Bobhe Policy , 
Dvlcd by tho learned Jiufge^, I may point out that tho opinion 
expressed by that learned author h not in htajpmg witii the 
opinion expressed in n recent work of a very’ disUnguished 
lawyer. I refer to Voluino I of tfio of England by tho 
Earl of Hnlsbnty. In that volume at page 512 tho noble and 
Icarnctl Earl expresses the opinion that tho fact that a com- 
bination amongst bidders bn's been formed to bid at an auction, 
oven if tho corabination amounts to what is commonly Imoum 
os a " Icnock-oufc **, docs not giro rlso to an action at tho suit of 
tho vendor. Tho decision of tho learned Judges in Ambica 
Prosad Sing?i v. WhUwcil(l) does not touch tho point as to 
whether without specific allegations of fraud tho plaint discloses 
a good cause of action. In this^respect it is sulBciont for mo to 
rest ray judgment on tho decision of tho Judicial Oommitteo 
in Gunga iVoratn Gupta v. Ttluchrojn- Choivdhrt/ffi), tho facts 
in which case aro praotjcally on all fours with tho present. 

Accordingly I hold that the plaint does not disclose any 
cause of action. Tho plaint must therefore bo rejected and 
taken off the file. The plaintiffs must pay to^tho defendants 
their costs of suit. 

Suit dismissed. 

Attorney for the plaintiffs : B. 8. GhosQ. 

Attorneys for tho defendants : if. C. Bose, Manuel and 
Aganmllor. 


(l)il0O7iGC.U3^.IlU 


(2) (ISSSj I. L. B. IG CAh. Sai. 
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LETTERS PATENT APPEAL. 


Btfore Ilon'bU Mr. R. F. Rampini, AelinjChie/ Juslite, and Mr. Jtutiee Don 

JADU NATH HANDPUT 

V. 

HARI KAR.* 


im 

Aug. 20. 


Limitation — Dialrainl—Dompenaalion, tuU for— Illegal ditlrtu — Limitation 
Act {XT’ 0 / 2877) Sch. II, Arts. 36. 39. 49—Tort^"Mal}tatanea 
'* Trupati upon immoveable propertt/." 

Per Raupini, A. C. J. A euit for compenaation for illegal distress, end 
cuttmg and carrying off standing crops is governed by Art, 3C, Sch. II of the 
Limitation Act. such acts of tort constituting ** malfeasancs” within the terms 
of that Article. 

Moheth Ohandra Dot V. Ilari Kar (1) approved. JIangun Jhar. Dolfttn 
Oolab Kotr (2), distinguished. 

Per Doss J, Wrongfully cutting and carting away crops amounts to 
'‘trespass upon immoveable property” and to “wrongfully taking spedfie 
moveable proporty ” within the meaning of Arte. 39 and 49. Sch. 11 of the 
Limitation Act > and a suit for compensation for such acta is governed partly 
by Art. 39 and partly by Art. 49 of the Act. 

Mangun Jha v. Dolhin Oolab Koer (2), referred to. , 

Letters PatepTT Appeal against the judgment of Geidt J. 

This appeal arose out of suits brought by the plaintiffs for 
compensation in respect of paddy grown on their respective 
lands, but seized and reaped at the instance of the defendant 
No. 1, who.afteranunsuccessfullitigationwith the reallandlord 
of these plaintiffs, caused to distrain the paddy, taking out an 
order from Court on the false allegation and application of a 
fictitious person as landlord, under whom a fictitious tenant 
was said to have grown the crop in suit. 

The plaint was filed on the 25tb of June 1903; and the 
wrongful distraint and cutting away of the crops took place 
in November or December 1900. 

The defendants contended, infer alia, that the suit was 
barred by limitation, it having been instituted after a lapse 


• Letters Patent Appeals Nos. 107 to 111 of 1906, in Appeal from Appellata 
Decrees Nos. 2208, 2663, 2661, 2665 and 2666 of 1004. 

(l)(ie05)9C. W. N. 3'6. (2) (1898) L L. R. 25 Calc. 692. 
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1008 o£ two years from the date of the alleged misappropriation 
of the crops. 

The Court of first instance decreed the suit overruling the 
plea of limitation. 

On appeal preferred by the defendants, the learned Sub- 
ordinate Judge affirmed the judgment and decree of the first 
Court, and dismissed the appeal holding that Art. 39, 
Sch. II of the Limitation Act was applicable to the case. 

The defendants appealed to the High Court. 

. The value of the subject matter of the suit being less than 
Rs. 1,000, the second appeal was heard by Mr. Justice Geidt 
sitting alone. His Lordsbip, relying on the case of Mohesh 
Ghandra Das Y. HariKar(\) was of opinion that Art. 36, 
Sch. II of the Limitation Act was applicable to the case and 
that, consequently, the suit was barred by limitation. 

The plaintiff then preferred this appeal under s. 15 of the 
Letters Patent. 

' Bobu Krishna Prasad Sarbadkihari^ for the appellant. 

Babu Jogesh Ghunder Dey^ for the respondent. 

RAaiPiNi A. C. J. This is a letters Patent appeal against 
a decision of Bir, Justice Geidt. 

The appeal arises out of a suit for compensation for the 
illegal distress, and the cutting and carrying off of stand- 
ing crops. Sir. Justice Geidt relying on the decision of this 
Court in MoJi^h Chandra Das v. Hari Kar (1), has held that 
the Article of the Limitation Act applicable is Art. 36, and 
that the suit is accordingly barred as brought more than two 
years after the accrual of the cause of. action. 

On behalf of the plaintiff it has been contended that 
Iilr. Justice Geidt's decision is wrong, and that the Article 
applicable is not Art. 36, but some other Article allou'ing 3 years 
for the suit and that the case relied on by Mr, Justice Geidt is 


Dandpitt 

V. 

Habi Kar. 

• u't 


(l)il005)OC. W.N. 376. 
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nl variance with the Full Ecnch decision in Mangxtn Jha v. 
Dolhin Golah Kocr (1). 

I am unable, however, to see that Mr. Justice Geidt’s judg- 
ment is wrong. I consider that tlie Article of the Schedule 
to the Limitation Act applicable is Art. 3C. I have aluays 
been of this opinion : — see the Full Bench case above referred 
to and iSural Lall Mandal v. Utnar ]Iaji{2). The facts of the 
Full Bench case arc different from those of the case of Mohesh 
CAamfro Daa v. Ilari Kar (3). In the former case there seems 
to have been no illegal distress. In the latter case there was. 
Hence it does not appear that the decisions in the two eases 
are contradictoiy. 

Jly learned brother considers that the Article of the Limita- 
tion Act applicable is partly Art. 39 and partly Art. 
40. lam unable to take this view, because it would seem to 
mo that the acts of the defendants did not amount to mere 
trespass on immoveable property as provided for m Art. 
30, but to “ trespass ” and ** conversion ’* of immoveable pro- 
perty (not “ moveable property ** to which Art. 40 applied), 
and that such acts of tort constitute ** malfeasance ’* within 
the terms of Art. 30. There is no provision in the Letters 
.Patent for reference to a third Judge, when there is a differ- 
ence of opinion in a letters Patent appeal. The appeal is 
therefore dismissed with costs. Tliis order governs the 
analogous appeals, which arc also dismissed ndth costs. 


1008 
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DAxnruT 

r. 

H&tti Kah 
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Doss J. This is an appeal in an action brought by the 
plointiff for compensation under the following circumstances : — 
In his plaint he alleged that the defendant Xo. 1 set up 
defendant No. 8, as the londlord and the husband of defen- 
dant No. 0 as the tenant, with regard to his holding and having 
obtained a process for distraint from the Court, caused the 
standing crops on his holding to bo distrained and subs 
sequently cut and removed them in collusion with the peon, 

(1) (1808) I. L. R. 25 Calc. 602. 2) (1895) 1. L. R. 22 Calc. 877. 

(3) (1905) 9 a W. N. 376. 
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1908 deputed by the Court to distrain the crops and that thereby 
jAtivSxm sustained great loss. Among various other pleas, 

‘DxTtvrxrx v^hich for the purposes of this appeal it is unnecessary to notice, 

Him the defendant !No. 1 raised the plea of limitation and denied 
facts alleged by tho plaintiff. The Jlunaiff found the 
allegations of tho plaintiff to bo true and ho overruled tho 
plea of limitation on tho ground that Article 4S of tho second 
schedule of tho Limitation Act, which provides 3 years as tho 
period of limitation for a suit of this Idrid, applied to the case, 
and that, as tho suit had been brought within 3 years from tho 
date of cutting the crops and tho removal thereof from tho 
holding (though more than 2 years after that date), it was 
witliin time. On appeal by the defendants, tbo learned Sub- 
ordinate Judge concurred in tho finding of the Munsif on 
tho facts and with regard to tho question of limitation thus 
observed in his judgments. “ In these cases persons liavingno 
concern with tbo lands yielding tho crops in dispute ore tho 
tortfeasors, so Art. 39 appears to my mind to bo applicable and 
Arts. 48 and 49 may apply to tho removal of tho crop itself.” 
As 3 years* limitation is provided by each of thc.so Articles, 
ho held that the suit was saved from limitation. 

On appeal by tho defendants lofhis Court, tho IcnmcdJudgo, 
who decided tho appeal, Iws, relying on tho case of Mohesh 
ChanAraDasv.JIari A’ar(l), held that the suit fell within Article 
30 of Schedule II of theLimifntionAct.whichallows 2ycar8for 
bringing such a suit, and, ns it was brought more than 2 years 
after the date of tho cutting and removal of the crops, ho has 
held that the suit is barred by limitation. 

The plaintiff has nppeale<I from this judgment under section 
J5 of the ly^frri Patent. 

I tliinV. thf vif'W taken by the learned Judgeof thisCourtis 
orjio«<f! to the drei+ionof the Full iTenchin thoenseof Manyxtn 
Jhi y. I>olhin Go'ah Kt}*T {2). I am of opinion that the view 
laV^vi by the Ir-am'Hl Subordinate Judge on the question of 
fimitati'in « eorrfvt. 

In tJ.'- ea^ th* dffend^intA under colour 

c! an fvtf'-f of Crtminx^ Ojurt hjwf wrongfully eut 
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and carried away standing crops from the plaintiff’s land. i&op 
Similarly in the present case the defendant No. 1, who Jad^ati 
is a perfect stranger and not the landlord of the 
plaintiff, had obtained an order for distraint in the name of a Kab. 

fictitious landlord against a fictitious tenant ; and under Doss j 
colour of that order had caused the standing crops on the 
plaintiff’s land to be distrained. This is not a case of illegal 
or irregular distress (which I understand to mean distress 
in contravention of the provisions of law relating to distress) 
by the landlord, but by a perfect stranger. When, therefore, the 
defendants, under colour of such an order for distraint entered 
upon the land of the plaintiff and cut the standing crops on it, 
they clearly committed a pure act of trespass upon his land 
and when they took away the crops after they had been severed 
from the land, they wrongfully took away “ specific moveable 
property.” Itappears to me, therefore, that the fact of the 
so-callcd distraint in this case makes no material difference, and 
it is to my mind indistinguishable from the Full Bench case, at 
any rate so far asihe ratio decidendi of that case is concerned. 

I do not think Article 30 applies to this case. The 
words of that Article in the first column are ‘‘for compen- 
sation for any malfeasance, or misfeasance or nonfeasance 
independent of contract and not herein specially provided 
for.” I am inclined to think that the following passage 
in Stephen’s Commentaries, 14 Ed., Vol. Ill, page 384, fur- 
nishes a guide to the sense in which these words have been 
used in this Article. That passage runs thus: — “Personal 
actions are actions founded either on contracts or on torts ; 
that is to say, they are either actions car contractu or actions 
i X delicto ; torts being wrongs independent of contract ; and 
being either (i) nonfeasances, or the omission of acts which 
a man was by law boimd to do, or (ii) misfeasances, or the 
improper perfomaanco of lawful acts or (iii) malfeasances, 
or the commission of acts, which were themselves unlawful.” 

This view gains support from the fact that in Article 40 of Act 
IX of 1871, which has been re-cnacted in Article 36 of Act 
XV of 1877, the words were *' for compensation or any wrong. 
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malfeasance, nonfeasance or misfeasance, etc.” In the last 
mentioned Act the egression “•wrong’* has been omitted 
on account of redundancy,- the next succeeding -words mal- 
feasance, nonfeasance or misfeasance, taken together denot- 
ing the same idea, and covering the same ground as is done 
by the preceding generic word “ wrong,” and being in fact sub- 
divisions of the latter. There cannot, therefore, be any doubt 
that Article 3G contemplates suits for compensation for all 
kinds of torts or wrongs, except those for which special pro- 
vision has been made by other Articles in the same Act. Arti- 
cles 80 and 40 together with several other Articles, to which 
it is not nccessarj' to refer, fall within this exception and for 
them n period of 3 years’ limitation has been provided. In 
tho same volume of the Commentaries at page 3?5, trespass 
is thus defined : “ trespa-^s ” where the plaintiff clnim.s dama- 
ges for a trespass vici armis^i.e., for an injurj* accompanied 
with actual force, t.c., Avrongful entry upon land or a \vrong- 
ful taking and keeping of personal chattels ; “ trover ” w’hero 
tho vTongful taking being waived tho plaintiff claims damages 
for tho WTongful keeping or “-wrongful conversion.” 

Trespass may bo committed by an entiy on * another’s * 
land i.c., trespa s quarc clausian fregit) or by taking an- 
other’s goods (trespass de bonis nsporlatis). Conversion is 
an unauthorized act, which deprives another of his goods, 
and the c««sence of tho wrong is tho dealing with tho uso and 
possession of tho good.s of another adversely to him and in a 
manner inconsistent with his right of dominion 

It to mo, therefore, that Art’clo 30 of tho second 

pchwlule of the Limitation Act correspondn to tho first kind 
of tn-=»pa«s ; Article 4S and tho first portion of Article 40, 
which is “ for other speciGc movenhlo property or for com- 
pon'^tion or wrongfully taking or injurinp> the same, ” cor- 
n-al'ond to the second kind of tre-fpas-f, or asportation (Articl-? 

45 relating to ire«pa!'.-s or osportanon, where the owner lias no 
knowt*xl^« of the person, wlio haa p>i^^ion of tho goods and 
the fins-t portion of Article 4t) relating to trMpaa!i or a/rporW» 
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tjon where he has such knowledge) ; and the second portion of 
Article 49 corresponds to conversion. 

If the defendants, after entering on the plaintiff’s land, 
had cut the standing crops and left them there, the wrongthus 
done would have been a trespass upon immoveable property 
coming within Article 39, the act of cutting the crops being 
an aggravation of the wrong committed by the bare entry on 
the land and calling for substantial damages. By the act of 
cutting the crops a portion of the immoveable p operty (stand- 
ing crop before it is severed from the land being manifestly 
immoveable property) is transmuted into specific moveable 
property, the right to which is vested in the owner of the land, 
albeit the transmutation is efiocted by the act of the tort- 
feasor. Suppose the tortfeasor, after he has cut the crop, is 
prevented by the owner from taking it away and is expelled 
from the land, an4 a little whiloafter, when the owner happens 
to bo absent, a third person comes in and takes the crop away, 
the taking of the crop by the third person would, in that case, 
clearly amount to “ wrongfully taking away specific move- 
able property,” Why should the removal of the crop by the 
tortfeasor himself, soon after ho has cut the sapjo, bo any the 
less wrongful taking away of “ specific moveable property?” 
Indeed, the character of moveable property is impressed on 
the crop the moment it is severed from the land. Why 
should the personalo, so to say, of the appropriator cause any 
difference in the character of the property 1 Why should the 
period of limitation in the former case be 3 years, and in 
the latter case 2 years 1 It is possible tliat the framers of 
Article 49 had not in their minds the case now in hand, but 
that is no reason why we should not apply that Article to it, 
if the ordinaiy and natural meaning of the words usc?d fairly 
warrant its application. It seems to me, therefore, that the 
subsequent act of carrj'ing away the revered crop is in the 
words of Article 49, " wrongful taking away specific move- 
able property” and falls within the first portion of tha‘ 
Article. It doe« not fall under Article 48, because the owner 
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has from the beginning knowledge of the person, who iias 
possession of the goods. 

I am of opinion, therefore, that the suit falls partly under 
Article 39 and partly under Article 49, and 3 years being ^ho 
period of limitation in each case, it is not barred by ihnitation. 

Por these reasons, the appeal ought to be decreed, the judg- 
ment appealed against set aside and the judgmentand decree 
of the Court of Appeal below restored. 

I regret veiy much I am constrained to differ from the 
learned Chief Justice in (his case. 


Appeals dismissed. 
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Dffort Jtfr. Jwj»f«V« Shntfttddin and Mr. Jtt»tice C^xe. 

DIN TARINI DEDI 

V. 

KRISHNA GOPAL BAGCHI.* 

WiU, raltdit^ of—^ontiruetionof tlV/' — Samhandha-nirnt'ja jatra, whfthtr 
ran optrate eu a trtH. 

A ramhandha-nima^n pafra (mAtrimoniAl Arrnn^jrinpnt <!c>ol) BlfMtetl by 
twoopmoro witnwwm devining property {in favottrof Aprffon mAtryine the 
danRlitrroftborxrcutnntof the drod) to tAko rfTort nflcr tlio denthof the 
rxrcntant ond hia wife, If rrvorAblo, oprfAtoa m a valid will of fhr rserutant, 
5Ki(m*oof Ilooda v. 5^rir«I-ram (I), Ilurptirthad v. Sftto Dyal{i), TTaftan 
Singh w S'oBjrafJi'n^AfJ), /7aidary4f» v. Ta*oddul 77(j»u{Ar/ion (4), JJalbhaddar 
Singh V. ShtonarainSingh {^),SitaKoer v.DtonathSahiy (r>)and 7lam Moni 
Da»f X’. Ham Gapal Shaha (7) referred to. 

Appeal by Bin Tarini Bcbi, the objector No. 2. 

Tliis appeal aro«G out of nn application for fho grant of 
Letters of Admini-ctmtion trith a copy of the wj’l annexed 
alleged to have been esccutod by ono Ram Clmndra Talapatra 
in favour of ono Krislma Gopal Bngchi, tlio app’icant for the 
grant. 

It appeared that the youngest daughter of Ram Chandra 
waa married to tho petitioner, Krishna Gopal Bagchi, who 
was then not in good circumstances. Tho document in ques- 
tion, jSam6amfAa-njrnayapa/''a, was executed some days before 
the marriage and attested by three witnessess. Tho objec- 
tors alleged that the deed produced by tlio petitioner was 
not the genuine document executed by Ram Chandra ; and 
they further urged that it was merely an agreement or 
marriage contract and, therefore, it could notoperateas a will. 


It03 

Dee. 2, 3. U. 


•Appeal from Original Decree, No. 443 of 1900, against tho decree ofS.N. 

Huda, District Judge of Pabna and Bogra, dated Sept 0, 1900 . 

(1) (1874) L. R. 2 1. A. 7. (4) (1890) 1. L. R. 18 Calc. 1 ; 

L. R. 17 I. A. 82. 

(2) (1870) L. R. 3 L A- 259. (6) (1899) L. R. 20 1. A. 194. 

(3) (1884) I. L. R. 7 All. 163. (6) (1904) 8 C. W. N. 6U. 

(7) (1908) 12 a W.lN.lg 12. 
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The document was executed by Ram Chandra Talapatra 
on the 16th Sraban 129G B.S., and ran as follows : — 

“Salutation to PraJapaU (Lordof th® creation), 

(Stark of Rupee in Vermilion). 

'• This auspicious deed of Sambandha-nimaya ■palra (deed of matrimomal 
arrangement) Is executed as follows : — t settle the atapiciotis roarriago of my 
daughter, Srimati Trailokya Tarini Debi, with Sriman Krishna Gopal Deb- 
Sarma Eagchi The condition laid down in that be* 

half is that the said Sriman Kriahna Gopal shall permanently live in my 
family dwelling house at Raiul, maintaining the ceremonies in honour of tbe 
Deities and my ancestors ; and on the demise of me and of my legally married 
^fe, ha shall be entitled to. and be in possession of. all the moveable and 
immoveable properties left by me. It shall now rest with mo to mske all 

rules for the ceremonies and I shall do all thiog:8 To this 

effect I execute this patra named the auspicious Sambandka-nimaya'' 
(Attested by — ) 

“ Hariah Chandra Bhowmik 
Tancbanan Sarma Talapatra 
I^akshmi Kantha Sarma Talapatra 


|.of Patuh*' 


The above document was in the shape of a letter and ad- 
dressed to one Ratanmoni Debi, an aunt of Krishna Gopal 
Bagchi. 

The District Judge held that the document was a genuine 
one, and that as it was to take effect after the death of Ram 
Chandra and his wife, and as Ram (Siandra bad full power to 
alter or revoke it, the document was meant to be a will ; and 
he accordingly granted Letters of Administration to the peti- 
tioner. 

The objector No. 2 appealed to the High Court. 


Bahu Dtcarka Nalh Chal:ravar1i {Bahu Bama Kania Bhatla- 
charjee with him), for the appellant. The document, 
samhandha^nimaija patra is not a will at all. It was 
marked with vermilion to shew that it was merely a 
marriage contract, and was never intended to bo a will. 
The signatures on the document were forged to ^vo it an 
appearance of a testaraentaiy disposition. The writer of the 
document refused to sign it. A iambandha-nimaya patra 
being merely a marriage contract, it can never operate 
as a will. A siix^ar question was decided in the Privy 
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Council caso of llhoohun Moycc Dthia v. Jlam Kishorc Acharj 
ChoK'dhry (1). Xo tcstiinicntarj’ disposition was intended 
by this document — both tho name of tho document and the 
occasion of its execution being opposc<l to such a supposi- 
tion It is submitted that tho document is not legally 
proved, and it not being a tcstamcnlarj* disposition, Letters 
of Administration should not be granted in this ease. 
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Bahu Oolap Chandm Sarlar {Dahu Mohini Mohan Chucker^ 
bxitly and Bahu Dtbtndmj!\ath Bagehi vrith him), for tho res- 
pondents. If there be a disposition of property to bo carried 
into effect after the donor’s death, it is a will. It is not nccessaiy 
that tho legatee should take possession of tho property 
immediately at tho death of tho testator. In tins caso tho 
s\*ifo has a life estate, and after her death tho son-in-law 
is to get it. TIio follo>ring eases were referred to : — 
Bam Monx Dasx v. Ram Gopal Skahaifi) Shxtmtool Uooda x. 
Shticukram^i), UurpuTshad x.Shco Dyal (4), Ilaxdar Ali v. 
Ta^adduh Rasul Khan{lj), Balbhaddar Singh x. Sheo Karain 
Singh (0) ; and to Ma^mo’s Hindu Law, 7th Edition, para. 42D. 
Tho wording of tho document is quite clear according to tho 
provisions of tho Succession Act. [SuAnrunniN J. Could 
Ram Chandra alienate any portion of tho property after the 
execution of tho document, or rovoko it ?] Yes, ho could ; 
and ho did actually aUenato a portion of tho same in his 
lifotime. 

Babu Dwarka Nath Chakravarti, in reply. 

Cut adv. vult. 


SiiAnFUDDiK AND CoxE JJ. This is an^ appeal against the 
order of tho District Judge of Pabna, dated the Cth of Sep- 
tember 1900, granting Letters of Administration with the will 
annexed to one Krishna Gopal Bagehi. Tho facts of the case 

(1) (18G5) 10 Moo. I. A. 279. (4) (1876) L. R. 3 1. A. 259. 

(2) (1908) J2 C, W, N. 942. (6) (1890) L L. R. 18 Calc. 1 j 

(3) (1874) U R. 2 I. A. 7. L. R. 17 L A. 82. 

(0) (1809) L L. R. 27 Calo. 344 » L. B. 20 L A. 104. 
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Rro ilmt Olio Kara Chandra Sanna Talapatra had four 
claiiglitora and ono son. Tho youngest dauglitcr nas named 
Srimati TrailoMiataritii Dovi. SIio was unmarried 'when a 
cortnln document, which is Exliibit I in Ibis caso, was 
executed by Iho deceased Rnm Clmndra Sarran Talapattra. 
His other tlirco daughters lind already been married at the 
time, and wero living with thoir rcapectivo husbands. Ex. 
No. 1, which is pro|iOundcd by tiio petitioner ns the will of 
the deceased Ram Chandra, was executed in 1290 when the de- 
ceased was about 00 years of age. Exhibit I is stykdinthe 
document itself a 8amban(iha-7)irnnt/a palra and is in the 
form of n letter addressed to Ratanmoni Debi, an aunt of 
I^ishna Gopal Deb Snmm Bagehi. Tlio expression 
aavihandha-nimaya jvira means a matrimonial arrangement 
deed. Tills letter informs the addressee that the writer 
has settled the marriage of his daughter with Krishna 
Gopal on condition that Krii-lina Gopal shall after the marriage 
live in the writer’s family dwelling house at Patul, and 
that on the demise of the writer and his legally married 
wife, Krishna Gopal shall bo entitled to, and bo in posses- 
sion of, all the movooblo and immoveable properties left by 
him. 

The above document appears to have been attested by three 
witnesses, namely, Hurish Chundra Bhowmik, Panchanan 
SarmaTalapatra. and Eakshmi Ktvnlba SarmaTalapatra. The 
first two are said to ho dead and the last has been examined 
as a witness for the petitioner. The objectors to the appli- 
cation are three, namely, Peary Mohan (son of the first daugh- 
ter of Ram Chandra) Din Taxini Debi (bis third daughter) 
andDebendraNflramIdozumdar(a son of the second daughter). 

It is admitted by the objectors that Ram Chandra executed 
a samband/ia-nima^ paira — a httle before his youngest 
daughter’s marriage; but it is said that the document pro- 
pounded bj the applicant isnotthc one that was so executed ; 
and that evtn assuming the document to bo genuine, it can- 
not operate as a will. It is only the objector No. 2, namely, 
Din Tarini Debi, whonowappealstothis Court, and the grounds 
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taken before us are identically the same as were taken in her 
petition of objection, dated 20th of April, 1D06. 

Before dealing with the proper interpretation of the deed 
in question, we will dispose of the appcllant*s allegation that 
the document, Ex. I, is not the one that was executed by 
Ram Chandra before his youngest daughter’s marriage. It 
is urged on behalf of the appellant that it is not customary 
for such a document to be attested by witnesses. This no 
doubt is true, but in this coimection wo must not lose sight 
of the fact that the intending bridegroom was a yoimg man 
in poor circumstances, who expected to improve his pecuniary 
circumstances by his marriage with the daughter of an old man, 
who was in possession of some properties. Witnesses say 
that it was Krishna Gopal himself who desired that the docu- 
ment should be attested by witnesses. Wo thmk that ICrislma 
Gopal’s anxiety to secure attestation of witnesses was nothing 
but natural. That he should want to make his position pecu- 
niarily better by securing a deed, which could be used to his 
own benefit, is consistent with his poor and straitened cir- 
cumstances. He was in factinduced to marry Ram Chandra’s 
youngest daughter by the hope of getting all the properties 
that Ram Chandra might leave after his death. It is urged 
on behalf of the appellant that no witness attested the docu- 
ment that was really executed by Ram Chandra, and that 
the document propounded is not the document that was 
executed, in other words it is alleged that this is a forged 
document and that two dead men’s names have been forged 
as attesting witnesses. This document was executed in 1296, 
which corresponds to 1889 A. D. The application for Letters 
of Administration was made in 1906, that is to say, seventeen 
years after execution. Two of the witnesses are said to have 
died during this interval. It is evidently not at all impro- 
bable that two of them should die during this period. If this 
were a forged document, as is alleged, it would have been the 
easiest thing possible to secure its attestation by three living 
persons instead of forging the names of two men, who are said 
to have died, thus weakening the case by having only one wit-* 
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ness to attest tho document. A forger nlu-nj-s tnkes goo 
caro to remove nil Buspicions ; butliero, if n-o accept llio theor 
of forgery, n-o find tlio applicant relying on tho slender test 
mony of one single -witness. If -tto nreto accept tho cvidcnc 
of Ijolit Jlolmn Tainpatra, witness No. 2 for tho objector, 
shouldhnvo tofmdthntthosignnturoof I^nkshmi Kantha Tola 
patra has also been forged. Tin's witness on seeing tho dee 
in question says. — **Tbo signature in this deed is noftha 
of Lakshmi Talapalra.” But wofindthatLakshmiTalapatra 
•vdtncss No. 1 for tho applicant, on seeing Exliibit No. I sayg 
“This bears my signature.” If Lnfcshmi ICnnflia Tafapafr 
is a creature of tho applicant and has given false evidence h 
attesting as his own a signature which is not his, it is sur 
prising that, if ho was prepared to go so far, ho should hesitatt 
to put his signaturo on tho deed and attest it as his omi. 

Wo find from tho ovidenco of Lolit Mohan, witness No. ! 
for tho objector, that ho is not prepared to swear that Ran 
Chandra’s signatureon the deed is not genuine. Ho says tha 
he has seen Ram Chandra sign his cam name, but he add 
“ It is difficult for mo to say whether it is Ram Chandra’s writ 
ing or not.” Although at another place ho says “ I do no 
know whoso signature it bears. It does not seem to me to bi 
Ram Chandra’s signature.” The evasive manner in whicl 
he gave the above answers indicates the signature to be that ol 
Ram Chandra’s. LakshmilvanthaTalapatra, -witness No. 1 foi 
the applicant, who is one of the attesting witnesses and aisc 
Harish Bhowmik, also an attesting -witness, -were present ai 
the marriage assembly — {vide deposition of Shama Charan 
Roy, witness No. 1 for the objector). These two men musi 
be either relations or friends of the parties contracting the 
marriage, and it is not at all surprising that they should also 
be present at the time of the execution of Exhibit I and being 
present it is very likely that they should have been asked by 
•^ rial^nn. Gopal to attest the deed. According to the appli- 
cant’s case, Exhibit I was -written by Abhoya Gobinda 
Chuckerbutty, who has been examined by him and according 
to the objector’s case the that was executed was written by 
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Donnbundhoo Clmckcrbutty, who has not boon examined by 
the objector, as it is alleged that hois dead. It again appears 
from tho evidence of Lolit l^fohan Talapalra that at the time 
of tho oxoctition of tho samhan^ha-nirmifi fatra there were 
prosentPanchananTalapatra, and Ilarish Bliowmik along with 
some other people. Wlien thoprescnceofthcsotwomenat tho 
time of tho o.xecution of Exhibit I is admitted, there is no 
reason to suppose that they did not attest that document, 
when so asked. For tho abovo reasons, woaro of opinion that 
Exhibit I is tho document that was executed ns samlandha- 
nirnaya palra by Ram Chandra. 

Tho next point urged is that, conceding Exliibit I to bo 
tho palm executed by tho deceased, it cannot operate as a will. 

Tho definition of tho o,tpre33ion “Will,” as given in tho 
Pfobato and Administration Act (V of ISSl) and tho Indian 
Succession Act, Xof 1805, is “tho legal declarations of tho 
intentions of tlio testator withrespeetto hisproperty, whichho 
desires to bo carried into cfiect after bU death.” 
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The important passage in Exhibit I, which corresponds 
\rith tho abovo definitioo , is “ and on the demise of mo, and 
of my legally married wife ho (Krishna Gopal) shall bo entitled 
to, and be in possession of all tho raovcablo and immoveable 
properties loft by mo.” The above passage is a clear indica- 
tion of the wishes of Ram Chandra with regard to such of his 
properties as may be loft by him. It is contended on behalf 
of the applicant that E.xhibit I is not in tho form of a will, 
and that the form indicates that tho document could not 
have been intended to be testamentary, and that tho name of 
tho document itself is against such a supposition. There is 
no doubt that the passage quoted abovo shows the testament- 
ary wishes of tho deceased. According to a very learned 
authority on Hindu Law, tho form of tho will is immaterial, 
Ma3me on Hindu Law and Usage). Petitions addressed to 
oGfioials or answers to oflTiaial enquiries have boon hold to 
amount to wills: Shumsool Ilooda v. Shetmikram (1) 


(1) {1874)L. R. 2I.A.7. 
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Hurpurshadv, Sheo Dyal \ Kalian Singh y. Sanwal Singh (2), 
iTaic^ar Alt v, Tasadduk Rasul Khan (3), Baibhaddar Singh v, 

V. Sheonarain Singh (4). 

Krmhua 

^oPAt. No tecliiiioal words are necessary for a will. The rule of 
construction in a Hindu as in an English will, is to tiy and 
find out the meaning of the testator, taking the whole of the 
document together, and to give effect to its meaning. 3h 
applying the above principle Courts of Justice in this country 
ought not to judge the language used by a Hindu, according 
to the artificial rul^, which have been applied to the language 
of people, who live under a different system of law, and in a 
different state of society. In the case of J?am Moni Dasi v. . 
Bam Qopal Skaha{5), it was hold that a document, which 
contains directions regarding the executant’s property after 
his death, which in certain circumstances may be revoked, is 
a udh. A perusal of that case shows that the intentions 
of the testator in it were almost exactly the same as those 
of Ram Chandra in the present case. It was a case, in which 
the wishes of the testator were embodied in a document styled 
niampfitra and ehrar. For the above reasons we hold that 
it is immaterial what the form of a document may be, but if 
it embodies the legal declarations of the intentions of the 
testator with respect to his property, which ho desires to be 
carried into effect after his death, it is a will. Wo find that in 
this case the testator’s desires, with regard to his properties 
that may be left after his and his wife’s death, are fully ex- 
pressed in the passage in Bx. I quoted above. 

It is important to note hero that Exhibit I does not 
specify the properties bequeathed, it only says that Krishna 
Gopal will bo entitled to anything that might be left after 
the death of Kara Chandra and his wife. Ram Chandra could 
have dealt with the properties that ho had in any manner 
homighthave liked notwithstanding the execution of Exhibit 

(IJ (1876) L. It. 3 1. A. 255. (3) (1890) I. L. K 18 Cair,' 1 ; 

(2)(I«Sl)I.L.R.TAn. 163. U R. 17 I. A, 82, 

(4) (1899) L. R, 26 1. A. 194. <5) (IPOS) 12 C. W. N. 942. 



VOL. XXXVI.] CALCUTTA SERIES. 


1C7 


I. If he could have so dealt with the properties, 
he could have made Edaibit I iufructuous. This docu- 
ment which, as has been observed, is not addressed to Krishna 
Gopal, had no binding effect on the testator ; and he was 
therefore free to revoke it. That being so, the document in 
question operates as a will. We are supported in the view 
that we have taken, by the case of Sita Koer v. Deonath 
Sahay {1), "where it was held that in ascertaining whether a 
document is a will one of the testa is to ascertain whether the 
document is revocable or not. The irrevocability of a 
document is perfectly inconsistent with its being a will. We 
have shown above that the document in question was 
revocable and we therefore hold that it is a will. 

It has been contended on behalf of the appellant that at 
the time of the execution of Exhibit I, it was impossible 
to say whether Ram Cliandra’s wife was going to survive him 
or not, and in case of the survival of the wife, she was given, 
under the terms of Exhibit I, only a life-interest. But 
the fact that the legacy to Krishna Gopal was postponed, 
until the death of the testator’s wife, does not make the docu- 
ment any the less a will. In this connection wo may refer 
to Kam Moni Dasi v. Jiam Gopal Shaha (2) already quoted, 
as well as to section lOG of the Indian Succession Act (X of 
18G5). 

For the above reasons, we hold that the judgment of the 
learned District Judge is correct in holding that Exhibit I 
operates as a will. 

Wo, therefore, dismiss this appeal with costs. 
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Appeal dismissed. 


(I)(190D8C.W.N. CU. 


(2) (1908) 12 a W. N*. 012. 
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Defort Mr. Juttiee JRampini and Mr. Juitkt Sharfuldin 

BASABATHI JUHAPATBA 
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Riolino— Common objtot of unlawful a$$cmhlij-^^}ec€»sity of eiprus finding 

on thi point by the £o(cer Courts in (heir fudgmtnis — Criminal Procedure 

Code {Act V of JSBS) ss. 567 and 42i-~>Jndian Penal Code (Act XLV of 
' 1S60) M. UI and 147. 

■\Vlicr6 the common object of an unlawful asaembly was stated in the charge 
to bo to enforce a right or auppoaed riglit.and there waa no dispute aa to the 
common object in the lower Courts, which did not, tbereforo, discuss the ques- 
tion or come to any express finding m so many words on t’le point, it was 
held that they hod impliedly found the common object of the assembly to bo 
the same aa stated »n the charge, and that the accused had been in no way 
prejudiced. 

Salur V. C^eeU’Empress (1), PoreshJ Noth Sircar v. Emperor (2), dis- 
tinguished. 

Criminal Rule. 

The complainant, Ragbu Salai, and some 10 or 12 other 
men, were cutting paddy on certain land, the possession of 
which was in dispute, when the petitioner came up to them 
and remonstrated, but finding them still reaping he called out 
his party who, about 30 in number, came up armed and attack- 
ed the complainant’s party and wounded several of them. 
The accused were put on their trial before th e Bepu ty Magistrate 
of Balasore under section 147 of the Penal Code. The com- 
mon object laid in the charge was to enforce a right or sup- 
posed right to the land. Hie trying Court discussed only two 
questions, viz., as to the identity of the land as that of which 
the complainant’s father-in-law had been put in possession by 
the Civil Court, and as to who was in possession. Ho found 
possession with the complainant, and convicted and sentenced 
the accused. An appeal from the conviction was dismissed. 

• Criminal Revision No. 242 of 1008, against the order of B. C. Sen, Districl 
MttgtstralB of Balasore. dated the 27tbot February 1003. 

(I) (1804) I. U R. 22C6lc.27C. (2) (1005) 1. L. R. 33 Cal--, Z')r>. 
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Xcithcr Court nlludod to the common object, niul there was y 
no express or specific finding on this point, no question having 
been raised ns to it in either Court. ‘ *’ 

llAnito 

Saiic. 

Mr. Monnkr {Unhn Didhn Bhvmn Gangnlt with litm> for the 
petitioners. Before a con\*iction under section 147 of the 
Penal Code can ho upheld there must he first n clear statement 
of the common object in the charge : Dchari Mahton v. Queen- 
Empresi (1), and next the common object must bo expressly 
found by the lower Courts : Sahir v. Quccn-Emprcs» (2). If 
the judgment docs not contain a finding ns to the common 
object, the conviction is bad on that ground alone ; Poresh 
Kath Sircar v. Emperor (3), [R.ofrixi J. But what arc the 
sections of the Code, which lay doun the law in such terms ] 

An assembly of five or more is only unlawful when animated 
by the one or the other of tho five common objects set forth 
in section 141 of tho Penal Code. It is, therefore, necessarj* 
to show in tho charge that some such common object existed. 

Tho Illuslradons to section-s 221 and 223 of the Criminal Pro- 
cedure Code indicate, that in tho case of well knonm offences, 
which can bo committed only in n limited number of w'ays, 
e.g., murder or theft, it is not necessary to specify any particu- 
lars, but in cases like rioting, where tho offence is made out 
only on tho existencoof certaincommon objects, the particular 
common object alleged must bo stated in the charge. Next 
sections 367 and 424 of tho Criraina! Procedure Code require a 
statement of tho points for determination and tho decision 
thereon. In other words the judgments of the lower Courts 
must expressly contain all findings ncccssaTy to constitute the 
offence, and tho common object must, therefore, be expressly 
found. Further the Assistant Settlement Officer found the 
petitioner in possession and the Magistrate should have follow- 
ed the finding. He has also determined tho question of pos- 
session on the merits. 

(1) (1884) I. L. R. 1 1 Calc. 106. (2) (1894) I. I* R. 22 Calc. 276. 

(3) (1005) I. T,. R. 33 Cole. 205. 
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Bahu Da^amthj Sanyal for tlio opposite party. Noobjcction 
wfts taken to tlio common object in the Coiirts below. Tlio 
ruling in Portsh Kath Sircar v. Ktnpcror (1) is not opposed 
to mo. In tlmt case tho common object was not even 
implication found in tho judgments of the lower Courts. Hero 
there is auch a finding. Tlio decision of tho A.^sistant 
Settlement Officer was not finally published at tlio time and 
could have no cfTcct. Tlio order of tho Magistrate is also 
based on tho oral evidence. 


AND S»AnPl7I>m^* JJ. TJus is a Hulo to show 
cause why tho conviction of, and sentences passed on, 
tho accused should not bo set aside. Tlio accused hnvo been 
convicted under section 147 of tho Indian Penal Code of 
rioting, and sentenced to undergo rigorous imprisonment 
for a month and to pay a fino of Rs. 20. They have been 
found to have attacked tho complainant and others, while 
cutting their paddy. Tho accused party were about 30 in 
number. This complainant was beaten and wounded and 
taken to tho thana in a dhuli. 

The main question debated in the lower Courts was as to 
tho possession of tho land. Bpth tho Courts below found that 
tho complainant had been in possession of the land since 1906. 
His prcdecessor-in-interest, that is, his father-in-law, had 
obtained a decree in the Civil Coiut and had been put in posses- 
sion of tho land bytho Civil Court, and an under-raiyat, named 
Shibo Jana, who had been in actual possession till then, had 
gone out. and tho complainant’s father-in-law and the com- 
plainant had been ever since in direct possession and cultiva- 
tion. The accused, had, therefore, no possible right to mter- 
fere with the complainant when cutting the paddy. They 
have been rightly convicted of an offence under section 147 
of the Indian Penal Code. 


(1) (1005)1. L. R. 33 Calc. S95. 
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The learned Counsel for the petitioner impugns the convic- 
tion on technical grounds, the principal of which is that there 
is no finding in the judgments of the lower Courts as to the 
common object of the unlawful assembly. He relies on the 
rulings in the cases of Sahir v. Queen-Empress (1) and PoresJi 
Nath jSiVcar v. Emperor (2) as authorities for holding that this 
is essential. The charge in this case was, however, properly 
drawn. The common object was therein stated to be to en- 
force a right or supposed right. Now there was no contest in 
either of the lower Courts as to the common object. No- 
body ever contended that the common object of the assembly, 
if any, was not to enforce a right or supposed right. The 
lower Courts have, therefore, not discussed this question, and 
have come to no express finding, couched in so many words, 
on this point, hut it is clear that they both impliedly have 
found that the common object of the unlawful assembly was 
as stated in the charge. 

Inthecaseof Sa6tr V. <3weenZ?OTprc55(l)it is only said that 
* ‘there should be a clear (not an express) finding as to the common 
object,’^ and the reason for that egression of opinion was 
that in that case there were two possib'e common objects of 
the assembly, and it was not apparent which of them had been 
accepted by the Judge and the Jury. In the case of Poresh 
Nath Sircar v. Empe or (2), according to wlr. Justice Mooker- 
jee, the judgment of the Magistrate contained no finding what 
the common object of the assembly was, and the facts found 
by the Sessions Judge completely negatived the common 
object set out in the charge, which, it is pointed out, was not 
stated with due precision. The accused were, therefore, held 
to have been prejudiced. The facts of the present case are 
very different. As has been already explained, there is no 
defect in the charge. It was never contended that the com- 
mon object of the assembly was or could be other than that 
set out in the charge. No plea on the point was raised in 
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(1) (1894) LU R. 22 Calc. 276. 


(2) (1905) I. R. 33 Calc. 295. 
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IS08 who, relying on o note in Prinsep’s Criminal ftocednie 
HorcaoFx Codo (14tli Edition), page 652, disallowed 'the claim. The 
Etoehob. inqniring Magistrate then gave the petitioner time to apply 
to the High Court for a transfer, 

Mr. Godfrey (Bobu Haropmsai Chatterjee with him) for the 
petitioner. The word “ inquiry ” in section 443 of the Code 
includes an inquiry under section lOT of the Code. The word 
“ charge ” is not used in the former section in the restricted 
Bcnsoof thoformal chargo.which a Magistrate draws up in cases 
of offences, but in the wider sense of an acevsation. It is 
submitted that Sit Henry Prinsep’s note to section 443 to the 
contrary is not correet. 

SHAKFD-DDrN AND CoxE JJ. This is a Rule on the Dis- 
triot Magistrate of Mozufferporc to show cause why the case 
shou'd not be transferred from the file of the trying Magistrate 
to that of any other Magistrate competent to try the same, on 
the ground that the (lyi-’g Magistrate had no jurisdiction to 
inquire into the matter under section 443 of the Criminal Pro- 
cedure Code. 

Under section 443 of the Criminal Procedure Code no Magis- 
trate, unless he is a Justice of the Peace, and (except in the 
case of a District Magistrate or Presidency Magistrate) unless 
he is a Magistrate of the first class and a European British 
subject, shall inquire into or try any charge, against a Euro- 
pean British subject. 

From the Explanation submitted by the Magistrate there 
is nothing to show that tho petitioner is not a European British- 
born subject, and wo are told that tho matter was not at all 
disputed. Tho question is whether tho expression “ inquire 
into or try any charge ” applies to proceedings under section 
107 or not. 

Tho party, against whom proceedings under section 107 of 
the Criminal Procedure Codearo instituted, is in the position 
of an accused party, and when he is bound over to keep the 
peace, his liberty is, to a very great extent, qualified. In 
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Queeri'Empress v. J\Iuta3addi Lal{l), it was held that aperson, 
against whom proceedings under Chapter VIII of the Code Uopraorr 
of Criminal Procedure are being taken, is an “ accused person ” EjipERon. 
within the mQaiung of section 437 of the Code. It appears 
from this case that the learned Judge, who tried it, followed' 
Queen-Empress v. Mona Puna (2), and Jhoja Singh v. Queen- 
Empress (3). 

If, therefore, the petitioner is an accused person, his case 
certainly comes under section 443 of the Criminal Procedure 
Code and, as a European British-bom subject, is entitled 
to claim that he should be tried by a Justice of the Peace or a 
District Magistrate or Presidency Magistrate, provided the 
Justice of the Peace is a ^tagistrate of the first class and a 
European British-bom subject. 

In the above circumstances wo make the Rule absolute, 
and direct that the District Magistrate do transfer the case 
to any Magistrate competent to try the petitioner. 

Pule absolute. 

E. n, u. 

(1) (180S) I. I* R. 21 AIL 107. (2) (1892) L L. R. 10 Bom. SCI. 

(3 (1890 L L. R 23 Calc. 493. 
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■who, relying on a note in Prinsep’s Criminal Procedure 
Code (14th. Edition), page 652, disallowed- the claim. The 
inquiring llagistrate then gave the petitioner time to apply 
to the High Court for a transfer. 

Mr . Godfrey {Bahu Harojirmad ChaUtrjtt vith him) for the 
potit:oner. The word “ inquiry in section 443 of the Cbde 
includes an inquiry under section 107 of the Code. The word 
“ charge ” is not used in the former section in the restricted 
sense of the formal chaTge,i\'hicha Magistrate draws up in cases 
of offences, but in the wider sense of an accusation. It is 
submitted that Sir Henry Ptinsep*s note to section 443 to the 
contrary is not correct. 

Shaufcddin aud Coxe JJ. This is a Rule on the Dis- 
trict Magistrate of Mozufferporo to show cause why the case 
shouM not be transferred from the file of the trying Magistrate 
to that of any other Magistrate compstentto try the same, on 
the ground that the trying Magistrate had no jurisdiction to 
inquire into the matter under section 443 of the Criminal Pro- 
cedure Code. 

Under section 443 of the Criminal Procedure Code no Magis- 
trate, unless lie is a Justice of the Peace, and (except in the 
case of a District ISIagistrato or Presidency Magistroto) unless 
ho is a Sfogistratc of the first class and a European British 
subject, shall inquire into or try any charge^ against a Euro- 
pean British subject. 

From the Explanation submitted by the Magistrate there 
i 5 nothing to show that the petitioner isnot a European British- 
born subject, and wo are told that the matter was not at all 
disputed. The question k whether the expression “ inquire 
into or try any charge’* applies to proceedings under section 
107 or not. 

The party, against whom proceedings under section 107 of 
the Criminal Procedure Codearo instituted, is in the position 
of an accused party, and ■when ho is bound over to keep the 
jwnec. his inxTiy is, to a -vciy great cittnt, qualified. In 
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Queen-Empress v. Mutasaddi it was held that aporson, 

against whom proceedings under Chapter VIII of the Code Uorenorr 
of Criminal Procedure are being taken, is an accused person ** Emferor. 
within tho meaning of section 437 of tho Code. It appears 
from this case that tho learned Judge, who tried it, followed' 
Queen-Empress v. Mona PuTia (2), and Jhoja Singh v Queen- 
Empress (3). 

If, therefore, tho petitioner is an accused person, his case 
certainly comes under section 443 of tho Criminal Procedure 
Code and, as a European British-bom subject, is entitled 
to claim that ho should bo tried by a Justice of tho Peace or a 
District Ma^trato or Presidency Magistrate, provided the 
Justice of tho Peace is a Magistrate of the first class and a 
European British-bom subject. 

In tho above circumstances wo make tho Rule absolute, 
and direct that tho District Magistrate do transfer the caso 
to any Slagistrato competent to try the petitioner. 

Euh absolute. 

E. H. u. 

(1) {189S) I. L. R 2IAILI07. (2){1892) L U R. 10 Bom. 601. 

(3 (1890 L L. IL 23 Cole. 493. 
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CRIMINAL R15V1SION. 


Btfort ilfr. Jtt«{tee SA<ir/t«£{tfv Oftd Mr. Jttiiiet Cost. 

NAREN»KA LAL KHAN 

V, 

EMPEROR* 

J?at7, grounds /or ^rarUinj or refming-^-Rtmarxd io eujtodv — Gfmtmil Pro«' 
dure Codt {Act V of mS^ ff. Sf4, 497 and m. 

In exercising ita discretion under flection 498 of tho Criminal Pforeduro 
Code the High Court ehouJd not confine its nttention to tho question whetfier 
the prisoner is likely to abscond or not. Other circumstances also may nffoct 
tho question of granting boil to accused porsons charged with crimes of a grave 
character. 

If n person is accused before a Magistrate of a non-ballable offence then, 
unless h« considers that there ore no reasonable grounds for boljoving him to 
to be guilty, Jragislcate must refuse bail, though he may bo certain that tho 
accused mU stand his trial. 

It is the right of an accused to demand that the charges against him should 
be tried •mthout any unreasoivaHe delay, and such delay will dispose the 
High Court to grant bad. 

MTiero a police officer of superior rank deposed that he bad evidence, which 
he believed, implicating the accused, and aworc also to the truth of the firet 
information, which alleged association of the occused in certain places and 
stated that the police hod in thoir possession incriminating correspondence 
between tho accused and a secret society in Calcutta, it was htld that there 
was sufficient et'idenco for a remiuid under section 344 of the Code, but 
that there had been unreasonable delay na regards the prisoners, who had 
been in custody for about six weekB, though not in the caee of those who were 
in Jml for three weeks. 

Ok th© 8th July 1908 the house of one Peary Mohun Das 
of Sridnapoxe was searched hy the police and a homb found, 
Santosh Chandra Das, the sonof Peary Mohun, was arrested, 
in consequence, under tho Explosive Substances Act (VI of 
1908), and placed before the Joint Magistrate on the next day, 
and remanded to custody til! the 23rd, on which date and after 
he was again remanded, without being brought before tho Magis- 
trate, to the 7th and Slot August. In the meanwhile he made 
a confession to tho Magistrate on the 29th July. On tho 3Ist 

• Criming Revision MiecflUatteonfl So. 134 of 1Q08, against'tho order of J. 
Bryne, Offg. SesBjom Judge of Sfidnapo^, dated the I2th September I90S. 
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July a bomb was found in tho record room of two persons, 
named Baroda Prosad Dutt and Saroda Prosad Duttand another 
in a drain belonging to tho premises, and these two with six 
others were thereupon arrested and taken before the Magis- 
trate on tho 1st August, and remanded to the 16th instant, 
on which date one of them, Surendra Nath Mukerjee, made 
a confession before a Deputy Magistrate implicating a large 
number of persons in Midnapore. This batch of accused was 
then remanded to tho 31st instant. ‘ 

On the 26th August Mazharul Huq, a Deputy Superinten- 
dent of Police at Midnapore, sent in a police report to the 
Joint Tklagistrato praying for search and arrest warrants , under 
sections 4, 5 and 6 of the Explosive Substances Act, against 
tho Raja of Narajolo and 10 others, residents of Midnapore. 
Upon receipt of this report tho Magistrate, professing to act ] 
upon it and tho two recorded confessions, issued the uarrants. 
Tho houses of tho Raja and of 1 7 others were searched on tho 28th , 
and they were arrested and put up before the Magistrate on 
tho next day and remanded till tho 7th September. On the 
3l8t August Santosh and Surendra retracted their confessions, 
alleging that they had been obtained by police ill-treatment. 
Tho deposition of Lai Jlobun Guha, a local Inspector of Police, was 
taken on tho same day. Ho proved the finding of the bombs, 
and stated that his inquiricsshowed that tho accused, who ucro 
then in tho dock, except three, were members of a conspiracy 
for tho manufacture of bombs to kill Europeans. 

On tho 7th September all tho accused were placed together j 
before tho Joint Magistrate. A first information report was 
filed by Mazharul Huq alleging that the accused uoro mem- 
bers of a secret society oj crating at various places in Midna* 
porcandebowhcrc.havmgasonoof its objects the a'*«assination 
by bombs of Mr. Weston, the District Magistrate of 
Midnapore. It was further stated in tho report that tho 
police had seized incriminating correspondence connecting 
tho accused with a secret society in Calcutta. Santosh and 
Surendra repeated tho retractation of their confession.s on tho 
8th September. Lai Mobun Guha was examined on tho same 
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date, andstatcdthfithis inquiry hndputhim mposswsionol in* 
lormntion, which lioLcliovcdto bo trustwortiiy, timtf ho offences 
EurE OB ^ information were committed by tho accused. 

. ' On tho samo day Mazharol Huqdcposcdtothoaamooffectand 

also to tho corrootness of tho first information. Tho accused 
applied for bail to tho JIagistrato» but it was refused tho next 
day, as ho found that there wero rcasonablo grounds for bo- 
lioving that each accused was guilty of the offences charged, 
Tho caso was then postponed to tho 23rd instant. 

The accused thereafter renewed tiioir application for bail 
before tho Sessions Judge contending that, as the confessions 
had been retracted, there was no evidence against them. Tho 
Judge declined to grant bail on the ground that two police 
officers had deposed that there was further evidence, the 
character of which the Magistrate was aware of, and that the 
period of custody of moat of tho accused was not unduly 
long having regard to tho nature of a caso of conspiracy. 
Against this order tho accused moved the High Court. 


Mr. F. L. Boy {Mr. Keays^ Mr. Kiiodabux and JBahu Joy 
Qopal GJiose with him) for tho Raja of Naxajolo. Tho Raja is 
a wealthy man and has a large stake in the interest of order. 
He was arrested on the 28th and placed before tho Magistrate 
the next day. There bos been no evidence recorded to prove 
the guilt of the petitioner except the statements of two police 
officers that they have further evidence. This may be suffi- 
cient for a first, but not for an indefinite, remand. There 
can be no doubt that tho Raja will appear and stand his 
trial. Under section 498 of the C5ode tho Sessions Judge and 
the High Court have an unlimited discrotion in the matter of 
granting bail. The main principle m considering the ques- 
tion of bail is whether tho accused will stand his trial or ab- 
scond, Refers to In re Barronei fl). Beg v. Scaife{% In 
re Johur Mull [3). The Raja is willing to stay in his own house 
at Midnapore under a police guard. 


(1) (i8,'>2) I El. & B!. 1. {2) (1841) 9 Dowl. 553. 

, (3) (lOOCj 10 C. W. N. 1093. 
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^fr. Du!t {Mr. Godfrnj MvlJixihu Vinty Mohun iJaxi with 
him) for }?into«h nn«l FIX other**. Ah regnrds fc*an(o«h the c.-vic ^*Anr^•ttnA 
ftgainnl him wa®! coiniilctc on the btli dtily, aiuI ho ought to r. 

have been brought before Iho.MagIfitratc. llicro i.i no evidence Eurrron. 
ngiin*-! the ollicra. 

Mr. Chuckerhutiy {Mr. K. .V. Chomihrtj^ Mr. A. iV. CViOUt/Ziry 
and l>'ibu Monmolho A*atA MooLcrjcc) for Upendra Nntli .Maiti 
and otiicn*. The principal matter a Court Iiaa to con‘*id(T in 
Fuch car-oH « the i>0‘viibility of the accused nbiconding. 

Tha'o accused arc gentlemen of position, and they would not 
absent thcm«clvc3. There is no evidence agaliLsl them, 

Mr. K. X. Chou\Jhry{Mr.A.X.ChotpJhri/aud J!nbiiMv7itnolho 
XaOi Moolcrjec with him) for Khagendra Xnth Itancrjcc. 

Tlicrc is nothing against this accused m the evidence. 

Mr. .1/uWi’c/; {Mr. Dull and IfaOu Patrtj Mohun iAj« with him) 
for Itaroda l*fo«ad Dull and othcfh adopted the same line 
of argument. 

Mr. Baxicr for the Crown. Santosli Jins been a considerable 
time in custody, but a bomb was found in his house and bo has 
confessed. A ease of conspiracy by being members of a Focrct 
society must take a long time to unnavcl. The question is 
whether there has been on unrcavoiiablo delay. The real 
remand was on the 0th Sc])tcn)ber. Arrangementa had to bo 
made to have the caaea tried together. The question is 
whether pni/ia facie there is no reason to behove the accused 
guilty. Itcfcrs to the first information. The charge is not only 
with res]>cct to the finding of tiio bombs, but also that there 
is a secret society in ^lidiiapore, one of the objects of which 
is to kill Jlr. Weston. The case of In re liarronet (1) is in my 
favour. In re Johur MuU(2) is distinguishable. The only 
question is not whether the accused will appear at the trial. 

The charges are voiy serious. The retracted confessions are 
admissible against the persons making them , Queen-Em'prcss 
V. Raman (3), and, if corroborated strongly, also against the 
others : Yasin v. King-Ein'peror (4). The investigation was 

(1) (1852) I r.l. & HI. 1. (3) (1897) I. L. R. 21 Wad 83. 

(2) (1006) 10 C. \V, N. 1093. (4) (1901) I. L. R. 28 Calc. 680 
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not completed on the day of the lost remand. The case will 
bo ready by the 23td Soptomber. 

SuAiiFtJnijrN' AND CoxE JJ. The petitioners in these cases 
are accused of offences under the net? Explosiros Act, I DOS, 
The offences which they are alleged to have committed 
are non-bailablo. They wore arrested on warrants and after 
arrest were produced before the Sfagistrate, who committed 
them to jail pending trial. Applications for bail have been 
made to the Magistrate and the Sessions Judge and refused. 
They now apply to this Court for bail. 

It has been strongly pressed upon us on their behalf that 
these persons are not likely to abscond, and certain English 
authorities have been cited whicli lay down the principles 
on which bail is granted in that country. 

Wo are not prepared, liowover, to agree that the decisions 
of English Courts are necessarily a safe guide to us in interpret- 
ing sections of our o\vii Code , and we observe that the 
cases cited refer to offences of much less gravity tlian those 
of which the present petitioners are accused. We doubt very 
much if English Judges would lend a ready ear to applica- 
tions for bail on behalf of persons accused of offences of the 
gravity indicated in the papers before us. Nor are wo pre- 
pared to admit tliat, in exercising our discretion under section 
498 of the Criminal Procedure Code, wo should confino our 
attention to the question whether the prisoner is or is not 
likely to abscond, as other circumstances may also affect 
the question of granting bail to persons accused of having 
committed crimes of a gravo and serious nature. If a per- 
son is accused before a Magistrate of a non-b»ilablo offence t 
then, unless he considers that there are no reasonafaio 
grounds for believing him to bo guilty, tho Magistrate 
must refuse boil, no matter how certain ho may bo that 
the accused will appear to stand hi.s trial Tho Magistrate 
is probably in a better posHion than the Se.s.sions Judge, 
and almost certainly in a IxAtcr ijosition than tho High 
Court, to estimate thoprobabUityof theprbonora absconding. 
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It is illogical to suppose that tho liCgislaturo intended that 
the Sessions Judge and the High Court, in dealing with ques- 
tions of bail, should bo guided exclusively by a consideration, 
which the olTicer best qualified to estimate its value is debarred 
from referring to at all. 

It is tho right of an accused person to demand that tho 
charge against him should bo tried without any unreasonable 
delay, and such delay will certainly dispose this Court to 
grant bail. With respect to tho bulk of tho petitioners wo 
are not prepared to say that tho delay in proceeding against 
them has been unreasonable. Tlicy wore arrested at tho 
end of August, and it is now but little past tho middle of Sep- 
tember. Wo believe it is not at oil unusual that a period of 
this extent should elapse between tho arrest of persons ac- 
cused of grave and serious crime and tho commencement of 
tho trial. In tho case of offences under section 400 of tho 
Indian Penal Code, which, so far as the difficulty of investiga- 
tion goes, bear some analogy to tho present case, which 
appears to bo based to some extent on evidence of associa- 
tion, tho period is usually far greater. Under section 1C7 of 
tho Criminal Procedure Code a Magistrate, on the more pe- 
lusal of tho entries in the police diaries relating to the case, 
to which of course the accused Lave no right of access, may 
from time to time authorise the detention of tho accused in 
custody for a term not exceeding 15 days on tho whole. There- 
after he can, under section 344of the Criminal Procedure Code, 
by a warrant remand an accused for any term not exceeding 
15 days at a time, if sufficient evidence has been obtained 
to raise a suspicion that the accused may have committed an 
offence and it appears likely that further evidence may bo 
obtained by such remand. Tlie evidence in this case is, in 
our opinion, sufficient to raise snch a suspicion. A Police 
officer of superior rank has been examined and swears that ho 
has evidence which, as he believes, implicates the accused. 
Ho swears also to the truth of tho first information which 
sets out that the accused in the present case associate together 
in certain specified places, and that there is in the possession 
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IPOS 0^ police incriminating corrc*?pon(lencQ connecting them 
XAn^cnA ^ Bccrot Bociotj* in CalcitttA, Wo think that there arc 

l-At. ivTTAx gQQtj reasons for belio\‘mg that such ovidonco oxista against 
EitTKnon. all tlio accuscd persons. Tliia criclonco may ho good or had, 
but ^'0 do not think that its production can ho said, as against 
tho majority of tho nccuacd, to liaro been unreasonably delayed. 
Wo nro assured by learned coimsol for tho CrouTi that tho c.a5o 
will bo taken up in camcat on the 23rd instant without fail, 
and if it is not taken up, which wo do not at all anticipate, 
it will bo opon to tho accused to ronow their applications. In 
theso circumstances wo decline to grant bail to tho majority 
of tho petitioners. 

Rut ns regards tho accused Maddlm Sudlian Dutt, Sham 
Lall Shaba, Saroda Prosad Dutt, Baroda Prosad, Hikunja 
Behari Maitl, ^<5 think tho oridonco of their complicity has 
been unreasonably delayed. They were arrested at tho end 
of July and have been six weeks in custody, and cvidenco 
against thorn might, in our opinion, have been produced in 
addition to what has been before us. Wo grant their appli- 
cations and diroot that they bo released on bail to tho satis- 
faction of tho District Magistrate. Another man who has 
been confined for a long time is Santosh, but in fais ease, bail 
is out of tho question. 

As regards Raja Natondra Lai Khan it is stated in the 
affidavit on his bohalf that ho has boon delicately nurtured, 
and the deprivation of his enstomary food is prejudicial to 
his health. He states that he is willing to submit to condi- 
tions. It is perhaps a greater hardship on a man. of position, 
brought up in luxury and holding a high position in society, 
to be subjected to jail rules than it is to men who have to make 
their way in the world. In the absence, as yet, of convincing 
direct evidence, wo are willing to yield to this petitioner’s 
request. Ho may bo released on bail to the satisfaction of the 
District Jlagistrate on condition of his being guarded at his 
own house and debarred from all communications with per- 
sons said, rightly or wrongly, to be his associates in crime. 
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Of course it must be understood that these orders do not 1008 
affect the right of the Magistrate hereafter on sworn testi- nabekdiia 
mony given before him, which in his opinion establishes a prima 
facie case against any or all the persons now released, to com- EMtEBon. 
mit him or them again to custody. The applications of all 
but the above mentioned six persons are refused. 

K n. 





t/ALUu'JTA 


VOL. XXXVI. 


CRIMINAL REVISION. 


Bejorc JWr, Justice Mitra and Mr. Justice Gcxe, 

JASIMt BOJLLICK 

V, 

EMPJ2ROB.* 

Baity qrQv,7%As iar yrant or re/usal of — Remand to eusiody-^ Reasonabte evidence 
of prisoner's gmli — Onminat Procedure Code {Act V of 18&S) ss 344, 4$7 
and 498. 

Held per ilitra J (Coxo J. iliasente,\ that the mam quo«Cion for eonaidera. 
tion In determining matters oi bail is whether thoro are reasonable gronnda 
for belioA'ing the accused gudty of the offences charged. Other considerations 
must also ariso in deciding fhia queetion, and one of these, which haa always 
gnided English and Indian Coorla, ia whether there are ony gromida for sup- 
posing that tlio ocoueed would abscond. • 

Under section 497 of the Cnroinal Proceduro Code an accused should ordi- 
narily bo reloaeed on substantial bail until reasonable grounds ere made out 
for preauramg lus guilt. In re Johur Jlfiitt (1), followed. 

If after a romaud mcriroinalmg evidence is not adduced, end if the prose 
oution he* already had sofScient time to adduce such evidence, the Court 
will roaeonoblj' conctudo that such oWdenco is not forthcoming at the 
time it should then under section 497, sub'Soction (2), reloaso the accused on 
bail, whatever bo the naturo of the offenco, though the proHminury enquiry 
should proceed Jlianiiam MudaU v. Queen (2), followed. 

■\Vhether thno are roftsonablo gtonnds or not must bo decided judicially, 
that is tosay, there should be some tangible evidence on the record on which, 
ifimrobutted, the Court can concludo that the acoitaed might be convicted. 
Tlio Btatornent by* a witness that ho has scon a certain act of an incriminating 
character done by the aeonsed mi/rrlit bo s'lffieient. But if there bo no ovf. 
denco whatsocA'cr, or ovidmto of a very flimsy choractfir on tho face of it, the 
inference will bo, after n rcosonablo time has elapsed since the beginning of the 
enquiry, that there ore no reasonable grounds for supposing the scrused to be 
piilty. Tho proseeutionroust, however, have a fairopporlonitv of adducing 
ctidenco of n really incriminating nature. At ah ovontBjtbo'flratinfonnatlon 
report sliould indicate with suffieiont oxoctness, tlio character of the 
c%-idenco likely to bo forthcoming 

Ttio detention of an acensed imtler triiU i«i not intendwl to be penal, but 
Its object is to socuro attendance, Tlio pmxity of the oilcnes and some evi- 
dent?!* of its perpctmtion by tlio accused will, howover, justify detention. 


• Criminal IvOMSion Miscellaneous Nos. 140, 141, and 142 of 1009, ngafrut 
cho orde.'of C. If. Ileid, Joint Mn^ljtfato of Midnapore, dated Ihe'CCth 
Septemb»r 19^9. 


J0C.W.XI003. 




C2>fl8S2)I. t.n. BMnd. M. 


VOI, XXXVI.J 


CALCUTTA SUIUUS. 


1V6 


Tiin facts of this case down to Iho order of tlic High Court 
(SHAnruDDis and Coxn JJ.). dateef 18th September, raado 
in the ease of yarevdra ImI Khnn v. Kvif'CTor (1), aro fully 
stated in llic report of that decision. Tlic case when it went 
back to the Magistratowas taken up by him on tlie 23rd, 24th 
and 20th September. lie examined the Jouit SIngistrato, 
who proved the issue of searchwarrantsand the voluntariness 
of the confcssioiLS of Santosh Chandra Das and Surendra Xath 
Mukerjee. Tlic Deputy Jlngistratc, who recorded tho con- 
fession of tho latter, was abocallcd to prove that it was made 
voluntarily, llio Jail Superintendent was then examined to 
establish that neither Santosh nor Surendra had made any 
complaints of ill-treatment by the police. Tlio last witness 
was a kanungoo,who made the plans of the houses of Santosh 
and Baroda ProsadDutt. Tlic reports of the Clicmicnl Ex- 
aminer wore also put in ns evidence. 

Applications for bad were made to the .Magistrate but, 
except in the case of two, they were rcfuso<l, and tho case was 
remanded till tho 10th October. TIic accused then moved the 
High Court for bail. 

Mr. Dull (Mr. jlformon, Jfr. Bain Monmotho Xalk 

J/ooi'cr/cc and Babu Peary Lai Ghose) for tho petitioners, except 
Abinash Cliandra Jfitter Tlic whole matter turns upon tho 
question, whether there is any ground for believing that tho 
accused are guilty. If there is none, they aro entitled to 
bail: In re Johur Mull {2) TJicro are only tho retracted 
confessions, but no further evidence Refers to Manil'am 
Mudali V. Queen (3) Tho prosecution has even failed to file 
a list of witnesses under sealed cover. 

Mr. Morrison for Abinash Cliandra. Upon tho question 
of bail there must bo a judicial belief in tho guilt of an accused. 
Some 'prima jade case must be made out. Tlie only evidence 
is the report and an expression of opinion by two police 
officers. The prosecution is oven now unable to produce 
incriminating evidence. 

(I) anle p. If.G (2) {1906) 10 C. W. N. 1093. 

t3) (1892)I.L.R.6SIad.C3. 
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Jiahn llctnouho Kath MiHcr for tlio CrowTi. Tn the pre- 
vious stngo of tho onso(l) the Itigh Court decUlcd that there 
u'fts sufilcieut evidence for a rctimnd, nitd the only point is 
whether Iho enso has been taken up in earnest. Tlio prose- 
cution intende<Ho put in nlist of witnesses at tlio next hearing. 
Tlio only question Iicro is whether tlicro were Tca.sonnblo 
grounds for tlio belief in the guilt of tho accused. Tlie 
Magistrate had before him tho police report, tho first in- 
formation and tho deposition of tho police officers that there 
was ovidcnco, W'hich they bolioved to bo credible, against tho 
accused, apart from tho retracted confessions. 


JliTHA J. Tlioro aro four sots of petitioners before us. Tho 
first petition has been presented on behalf of Jamini Mullick 
and five others, tho second on belialf of AkliU Chandra Sarkar 
and nine others, tho third on behalf of Santosh Chandra 
Doss and Surondra Nath Mukerjee and tho fourth on behalf 
of Abinash Chandra Mittcr. The applications purport to bo 
under section 407, read with section 498, of tho Criminal I^oce- 
dure Code. 

A preliminary inquiry is now going on in tho Court of the 
Joint Iilagistrato at i^Ddnaporo. The proceedings against most 
of the petitioners commenced practically on the 28th August 
1908, but Santosh and Surondra had been arrested in July. 
All the petitioners have since then been in custody. Santosh 
and Surendra had been in custody from July. The offences 
with which tliey have been charged are non-bailable and un- 
doubtedly of a very serious nature. 

On the 7th September, tho case came on before the Joint 
i lilagistrate, and there was a remand. The preliminary en- 
quiry was commenced on the 23rd September, and witnesses 
were examined on that day and on the S4th and 2Gth 
September. The' evidence that these witnesses gave was 
mostly such as would go only against Santosh and Surendra- 


(1) Ante p. 166. 
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Very little evidence was adduced against the others during 
these days. On the 26th the enquiiy was adjourned to the 19th 
October, and on the same day, the 26th, applications were i'* 

made on behalf of the petitioners to be released on bail. The * 

t^dng Magistrate, however, was of opinion that there were 
reasonable grounds for holding that the petitioners W'ere guilty 
of the offences charged, and he, therefore, did not exercise 
the powers conferred on him by section 497 of the Criminal 
Procedure Code. 


The petitioners have come up before us, and under section 
498 of the Code wo have concurrent jurisdiction with that 
of a trying Magistrate and not merely revisional jurisdiction. 

The main question we have to consider in connection with 
these petitions is — are there reasonable grounds for believing 
that the petitioners are guilty of the offences of which they 
have been accused 1 Other considerations must also ari.so in 
deciding the question of releasing the accused on bail, and 
one of these, w’hicli has always guided Courts of Justice, both 
in England and India, is whether there are any grounds for 
supposing that the accused, if released on bail, would abscond 
and attempt to escape justice by avoiding or delaying an in- 
quiry or trial. It is not necessary for me to state here at 
length the groimds on which bail ought to bo granted or re- 
fused imder section 497 of the Criminal Procedure Code. In one 
of the reported cases in India, In re JohurMvll{l), I expressed 
an opinion as to the matters, which a Court should consider, in 
deciding the question of granting or refusing bail. I was of 
opinion (and my learned brother Ormond J. agreed with mo) 
that an accused might ordinarily be released on substantial bail , 
until reasonable grounds were made out for prcsiuning his guilt. 
The words of sub-section (1) of section 407 would lead to his 
conclusion. To quote some of the words of the section “he 
(the accused) shall not be so released, if there appear reason- 
able grounds for believing that he has been guiltj’ of the offence, 
of which he is accused.’* Sub-section (2) of section 497 has 
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im’^ubstantial character. Itsccmslhatsomcof those pcrsonsaro 1008 
not men of very good position. I am not, however, prepared Jamini 
to make a distinction hetween persona of very good position 
and tho.'jo not of sucli* position, if they can satisfy the Sfagis- Ei trERo n 

trato as to substantial bail with two sureties each. JIitra j 

As regards the third set of potitionera, Santosh Chandra 
Dass and Surendra Nath JIukerji, there is evidence against 
them as they made confessions incriminating themselves. 

They might have retracted their confcssioiis ; but the confes- 


sions are evidence against themselves. I cannot say there 
is reasonable ground for believing that they are not guilty, It 
might bo that subsequent evidence would go to prove that 
they are really guilty. No case has been made out by them 
for release on bail, and their petition is, therefore, rejected. 

The fourth petition is by Abinash Chandra Mittcr. The 
affidavit shows that ho is a gentleman of position, and, so far 
as evidence has been recorded, there is very little against 
him. I am of opinion that he also should bo released on bail 
with two sureties, the amount of the bail also being of a sub- 
stantial character. 

As there has been a dilTerenco of opinion between my learned 
brother and myself, under section 3C of the Letters Patent of 
1865, the opinion of the Senior Judge should prevail. The 
order of the Court, therefor^*, is that contained In ray judg- 
ment. 


CoxE J. In this case I have the misfortune to be unable 
to agree with my learned brother. 

When these applications came up about a fortnight ago 
the Bench of this Court, of which I was a member, held that 
there was sufficient justification for detaining the accused in 
custody, provided that the case was taken up in earnest on 
the 23rd September. To that decision I adhere, and it does 
not seem to me that we ought now to review that order or. to 
consider again whether there is sufficient justification for detain- 
ing the aooused. 
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All tlmt aoems lo me to lift now' opf*n to diacu'^'iion is wiiftOifr 
the ease has or Ims not heen takftn np in c.'irnast. A special 
{lifTiculty has arisen In this ca“c for wlrch the pro‘<cciition 
is not responsible, namely, tlmt the Magistrate’s Court is 
necessarily closer! for the nnmm! vacation. This occurrence 
does not poem to mo, however, to give tlm accused any light 
to bail, Tphieh othorwiso they would not have had. 

Turning then to the question whether tlio case was taken up 
in earnest, Ifind no complaintin the petition that the Magistrate 
took less than tlio avnilfthlo time in dealing with the case. 
3?our witnesses were oxamlnod, and the evidence was directed 
to a point certainly not of a formal nature but of very 
considerable importance to some of the accused, namely, 
whether tho confessions made by thorn wore voluntary or not. 
Those accused persons are among tlio present applicants, but 
certainly they can have no cause for complaint that the case 
has not been duly proceeded with as against them. 

It is pleaded strenuously on behalf of tho others that this 
evidence is of no value against those others. This may be 
so, but I do not think that a case can be divided up in that 
way or that other accused persons are entitled to 
bail, while evidence against someofthem is being taken. The^ 
case must be proceeded with in some order : and if evidence 
has been given against some of the accused, it cannot reason- 
ably be said that the case has not been taken up in earnest 
against the others. I think the case was taken up in earnest, 
and that these applications should be refused. 

In conclusion I would refer to one point, namely, that the 
remand being until the 19th October ia for a period in excess 
of 'that allowed by law. On this the Magistrate points out : 

“ The date to which the case is adjourned is the seventh open 
day afterthePuja vacation. Tho first few open days are always 
a busy time, and as I flliall myself be in Slidnaporo during 
the vacation, lexpect to be absent for afewdaysafterits close. 

No 'objection has been taken to the date ted, in fact one 
counsel for the defence suggested it as a suitable date " 
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Ifnving regard to this remark, I do not think that we should 
interfere in this matter because the remand is not strictly in 
accordance with the provisions of section 344. 

I would, therefore, refuse these applications. 

C. II. it. 
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XAKAB ALi cfrou'cnny.* 

^/nAomrc/ti>i />norff— •Tofol~-Z>oirrr, tti,i /or— /.truWJjon. 

Vmirr iJir >!K}K<n<r4l»tt I#a«, ntironco <r.f tlio wife cIms* tiot niitke tfie pro- 
Jiownci'inrnl i>I I'ltaL voxl «nd {nefllc»cm«M. 

}'ur:uiirl tlotitm v. Janu Ilili <!) nnd 6<tro6oi v. Habtalxit (if), rrfcfwd fo 
Slid diflvii^My). 

Sr:co>i) Ai’J'kal by tho plnintJfl, Ful Chnnd iiibi. 

The plnintifi*8 nUegntion wns t}mt p})o married one >iopad 
Chowdliurj* in 1204 B.y. {JS97), and that a registered Jeabin 
was executed I>y tho husband, under which tho deferred por- 
tion of tlio dower liad not been paid, and becamo due, at tho 
dentil of jMosad in the month of Assin last. 

The defendants, tlio heira, alleged to bo in tho enjoyment 
of tho property loft by tho late Mosad Chowdhury, denied 
tho liability and alleged that tho plaintiff fled from her hus- 
band’s house in 1304 BJS,, and was thereupon divorced, on 
tho following day by her husband, and that tho father of tho 
plaintifi appeared and agreed verbally to relinquish tho claim 
for tho deferred portion of tho dower ; that the plaintiff 
had never sine© lived with hor husband ; and that they 
had inherited no property from !RIosad and bo were not liable 
for any dower. Tho defendants further contended that 
the divoTco having taken place in 1304, tho claim for dower 
was barred by limitation, as it had not been claimed within 
the statutory period of three years. 

The plaintiff filed her plaint on tho I6th of February, 1905. 

. . ; . • 'F. 


<1/ (mB) I, L- B. 4 Cdc. 683. (2) {1006) I. X. II. 30 Beni. 637. 
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Babu Bepin CJiandra Mallik (with him Babu Tarahishorc 
Chotvdhury), for the appellant. The main point in the case 
is ■whether a divorce can be effected under the Mahomedan 
Law by uttering the talak in the absence of the wife. Sir 
Roland Wilson in his Digest of Anglo-Muhammndan Law 
says that “ a divorce may be accomplished by the utterance 
of any w’ords addressed to the wife clearly indicating an in- 
tention to dissolve the marriage that shows that the ^rifo 
must bo present • see also Baillic’s Digest of Mahomedan 
Law, page 201. The case of Fvrzund Hosstin v Janu Bihi (1) 
is an authority in my favour. [SrEriiEN J. If the wife runs 
away what is the husband to do ?] Ho can send her a 
wTitten divorce. It must bo remembered that divorce does 
not extinguish the right to a deferred dower ; it only mokes 
the limitation for an action for dower run from the date 
when the inhk i-s pronounced. 

Moulvi Shamsvl Htida (with him J/otf/n Nurvddin Ahrned), 
for the respondents. The presence of the wife is not necossaiy , 
(1) (lS78)LL.B.4CA!e.tS3. 


The Court of first instance decreed the suit on the grounds 
that the kdbin produced was not disputed by the defendants, 
and that the story of talak and relinquishment w’as not worthy 
of credit, because the plaintiff herself was not present at the 
meeting, in which Mosad Cbowdhury was said to have divorced 
his wife ; and that the father had no right to relinquish the 
dower on behalf of his daughter, who was of full age. 

The Additional District Judge, on appeal, held that the 
plaintiff was divorced in 1304, (1897), and that her right to sue for 
the dower was therefore barred by limitation ; and he accord- 
ingly allowed the appeal and dismissed the plaintiff’s suit 
wth costs. 

The plaintiff appealed to the High Court mainly on the 
ground that the talak having been pronounced in the absence 
of the wife, the Court below ought to have held that there 
was no valid divorce under the Mahomedan Law, and that 
consequently the suit was not barred by limitation. 
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\vfjcn idOU' h prououiiml. nfjptnce of tin* wife or»l}* 
requires that her inninteimitec Is to be jiaid, until the f«ct of 
divorce comes to her knovlcdgt! : 6co Ameer Ali on Maliomc* 
dan Law, ]wgi* 451*. 'i'Uo east? of t%rrt/ AVoVy v. 

Jlibi dnimnf(l} la also tu 1113* favour. See also Jtallio on Ma* 
homednu Law, pngo 205. 

Jiftbit JUpin Cfiandrtt .1/«//iX', ittrcpiy. Kven, on theassump- 
tion that divorce could bo clFcctcd in the id/sento <jf the wife, 
btill as it could not affect tho recover* of dower, fill jt tame to 
tho knowledge <«f the wife, this case sjjould be remanded for 
a findiug whetlicr tho wife came to know of it beforo the period 
of limitation. Tho onus ii.s to tlmt is upon tljo defendants, 
ami there is no rmfiing ns to tbe time when the pronounce- 
ment of (dbik camo to tho knowledge of the plainfilT, 


STnPircN AND Doss Jd. Tliis is a suit in which a woman 
sues tho hoirs of a deceased ]\Ia]jomwlnn for tho deferred 
portion of tho inohorana providwl for by a Znl/itirmTOff/i. Tho 
defence to tho suit was that tho woman was divorced in 1304 
B.S. or 1897, and that the cause of action accrued at the time 
of her divorce and that eho is tJjorcforo Stotuto-barred under 
Article 104 of tho Limitation Act. To this it is ansAvered that, 
admfttuig tho facts found by tho low-er AppoUato Court, sfiil 
no divorce took placo. Tho divorco Avas by talah being pro- 
noimced three times, but it W'as pronounced in the absence 
of tho wife though in the presence of various witnesses inciud- 
iug the wife’s father. 

Tho first question, which we have to decide, is whether the 
absence of the Avife makes the pronouncement of the talah 
void and inefficacious. In our opinion it does not. The 
point is dealt with in the book of hir. Ameer AU in section 3 
of Chapter XII, where he says ; — “ It is not necessary for the 
husband himself to pronounce talak in the’presonco of tho Avife, 


fl) (1671) a srod. H. C. 452. 
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but it is norc'c'sar^’ (liat it should como to her knowledge.” 
The matter is also dealt with in Wilson’.s Digest at page 104, 
but not so deci'sively. It also seems to bo the opinion ex- 
pressed in Xawab Abdur Rahman's Institutes of JIussalman Law. 
The matter has twice, as far ns w’C nroawarc, been dealt with 
by the Courts; in the first place, in the case of Furzund Hossein 
V. Jann i?f6t(l) and, secondly, in the case of Sarabai v. 
Rahxahai (2). In the second of these cases a distinct opinion 
is expressed that it is not necessary for the wife to bo present, 
when tlio tdlah is pronounced, although this is an o6j7er inas- 
much as that case dealt with a written instrument of divorce. 
In the previous Calcutta case, tho matter is also dealt wdth 
and the point itself is not directly noticed, but talah was there 
pronounced in tho absence of tho wife, and it is signifi- 
cant that tho case is not decided on that point, which it would 
have been, if it had been fatal to the effect of the divorce. 
Wo therefore hold that it is not necessary for the wife to be 
present when the talak is pronounced. It is necessary cer- 
tainly for tho purpose of dower that the fact of tho pronounce- 
ment of tdlah should come to her notice. That it came to 
the notice of the woman there can bo no doubt, for before her 
husband’s death she saw him and claimed tho dower. 

This, however, leads us to the second question as to 
whelhet or not the present suit is barred by limita- 
tion. The talah, as wo have said, was pronounced in 1897. 
Tlio suit was brought in 1905 and the husband died a few 
months only before the suit. If we count the period of limita- 
tion from the time of divorce or from a little later, it is obvious 
that the suit is Statute-barred. Now, tho findings are that 
the talah was pronounced in tho presence of witnesses includ- 
ing the woman’s father, who took or purported to take a lead- 
ing part in the proceedings as representing the woman, and 
the findings also go to show tliat the woman has been living 
with her father, apparently continuously, sinco the time of 
the divorce. Tlus particular question, when the w’oman got 

(1) (1878) I. L. R. 4 Cak. 583. (2) (1905) I. L K 30 Bom. S37. 
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168 of tlie Codo of Civil Procedure, take further evidence and 
decide the case on '’that evidence. But after reading the 
decision wo do not think that this conclusion follows neces- 
sarily from the terms of the judgment. Wo think, therefore, 
that the first point fails, and hold that the order of the 
5thMarchl907was passed under section 100 read with section 
157 of the Civil Procedure Code, and could bo sot aside by 
an application under section 108. 

The second point taken is that the order of the Munsif re- 
viving the case is bad under section 108 of the Code of Civil 
Procedure, inasmuch as the Munsif has not found that the de- 
fendants were prevented by sufficient cause from appearing on 
the day fixed. It is impossible to deny that the enquiry made 
by the Munsif into the matter was perfunctory and the order 
passed very defective and irregular in form. But it appears 
on examining the proceedings that that order was an ex parte- 
order. The case under section 108 was taken]]up on the 20th 
February, 21st March'^and the 1 Ith^April.'^OnrnoneJJof^these 
days were the plaintiffs ready'to proceedjwith the case.^^he 
order of the 21st March directed the"issueof 8ummonses|]on the 
'^plaintiffs* witnesses at their own risk and so conveyed to them 
a fair warning that further time would not be given. Then 
on the 11th April the plaintiffs applied for further time and 
their application being refused, one ofFlthe'^defendants^was 
examined. The plaintiffs apparently did not cross-examine 
him and acting on the statement of one of the defendants 
that he had never heard of the decree, until it was exe- 
cuted, the Munsiff directed the restoration of the suit and 
a trial de novo. Although, as we have said, we cannot re- 
gard the order of the Munsif as in form a proper order, yet 
we do not think that we ought, in the exercise of the discretion 
given us by section 622 of the Code of Civil Procedure, to 
interfere with it. 

The result is that this Rule is discharged with costs. 


a 
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T he IKDLt\N LAW REPOIVrS, pii!>li'(hcd under the authority ot 
tlio Govonior-Gcncfftl inCouncit, aro printed in montlily Parts, 
which are issued, as soon ns possiWo after the first of each month, at 
Calcutta, Madras, Bombay and Allahabad, respectively. 

Tho Reports comprise four Series— ono for the Calcutta Hig^ 
Court, a second for tho Madras High Court, a third for the Bomba 
High Court, and a fourth for tho Allnliabad High Court. 

Tho cases heard by tJio Privy Council on appeal from each Hig 
Court aro reported in tho Series for that High Court. Cases heard b 
the Privy Council on appeal from Provinces in India not subject to an 
High Court aro reported in tho Calcutta Series. 

Tho Calcutta Series is distributed by the Bengal Secrotariat Boo 
Dop6t ; and the Madras, Bombay and Allahabad Scries aro distribute 
direct from Jdadras, Bombay and Allahabad, respectively. 

Persons desiring to subscribo for or purobaso tho Reports^shoub 
apply to— 

the Oflicer in Charge, Bengal Secretariat Book Dop6t, Calcutta *,o 
tho Superintendent, Governmont Press, JIadras ; or 
the Superintendent, Governmont Central Press, Bombay ; 
the Curator of Government Books, United Provinces of Agra anc 
Oudh, Allahabad. 

P It 2 0 F.S. 


The terms of subscription, ard the terms on which current issueJ 
and back numbers are sold, are as follows; — 


CoMrixTE Sewss — 
CurrcDt issues, per nnaum 
Back DumbetB, per annum 
CiJ-coTTA Series — 


Without 
postage. 
Ra. A. p. 


20 0 0 


With With 
Indian Foreign 
postage. postage, 
Ke. A, p. Rs. A. P. 
22 8 0 28 0 0 
22 8 0 23 0 0 


Current usnea or Lack nvuntcTB, per annom ... 10 0 0 12 8 0 14 -0 0 
Madras, Boubae ob AtxAHABAD Sfries— - 
Current iesuca or back numbora. per annum 600 700 800 

^ A^Y Mortrly Part — 

. Calcutta Senes ... ... 2 0 0 2 0 0 2 0 0 

Madras, Uombajr or Allahabad Series 100 100 lOO 

All jAiyments must bt made in advance Remittances to Calcutta should 

be addressed to the TaEasuKEJi, Bxbqai. Secretakiat, Writers* Puildings, 


CalctiUa. 



TEE INDIAN LAW nErORTS ADVERTISER. 


PARTS OUT OF STOCK and DUPLICATE COPIES. 


When a requisition is recoived for any set of tho Reports, and arfy 
Parts aro out of stock, tho following deduction from tho foregoing rates is 
made for such Parts : — 


Calcutta SeniEs— 

Alt parts for one yo&r 
Any ono (tart ... 

Maobas, Doudat OB Alt^ahasad 8ebI£s-> 
AU p&rts for one year ... 

Any one port ... 


Without ‘ With 
posta^. Indian 
postage. 

Rs. A. r. Rs. A. T. 
... 7 2 0 8 0 3 
... 0 8 9 0 10 3 


...4 4 0 4 11 3 
... 0, 6 3 0 6 9 


If any part is lost in transit to a subscriber, and tho fact is reported to 
tho office of distribution trithin three months from the date of publication 
a duplicate vrill bo supplied at the following rate 

Without With 
postage. Indian 
postage. 

Ra. A. p. Bs. A P. 

Calcutta Scates ... ••• ... 0 8 9 0 10 3 

l^OBAS. Douoat OB Allaiubao Sbbies ... ... 0 6 3 0 6 9 

REPRINTS. 


The Complete Scries for tho years 1879-84, 1887-96, 1898, 1902 to 1907 
are ‘available and may be purchased at the Bengal Secretariat Book 
Depot, Calcutta, either wholly or in part. All parts required to complete 
the stock of the Reports for other years are now being reprinted. 
Complete Reports from the beginning to date will therefore shortly be 
available at tho Bengal Secretariat Book Dep6t. 


ADVERTISEMENT for Tin5 CALCUTTA SERIES. 
Advertisements of law publications only are received. Rates can be 
ascertained on application to tho Bengal Secretariat Book Dep6t. 


NOTICE TO SUBSCRIBERS. 

In all communications regarding non-receipt of copies, change of 
address, &c., subscribers are requested to quote the se'rial number printed on 
the wrapper containing the address; for, unless this is done, complaints 
cannot receive prompt attention. 


INPUK^LAW BEPO BTB ABTIJitiSER. 

n, ammnls mHM„ muhets ar,/cr packing and pcctage. 

LIST OP BOOKS AND PUBLICATIONS FOR SALE 

wmcn ABB 

LESS THAN TWO VEARS OLD. 


LEGISLATIVE DEPARTMENT. 


jThee© ^^licationB may be obiaioea&om the Office of the 
Govemmont Poatog. India. No. 8. Haatiogs Street, Caleuttaj 


Superintendent ol 


The PfiiCEs or the Gbneiui, Acts. Umal Cobes, 
•Dujek 10 Ekaotmekts akz> the JDiQEsis or 
fBEPABATEET AKB BfiB HBT Or nVE VOEUUEaj 1 L 17 E 


. ssmrwyo Digest 

Inhuji Daw Cases, 1901 to 3903 

BEEN OONaiCElUBnr BKOnCED- 


Toe BBmso Ekaotmbnts in roaoB in Nattve: States 

DEEABTutrirr. 


issnEo nr 


»HE POBElOK 


I.— THE INDIAN STATUTE-BOOK, 
Betisbd EsmoK. 
Suptr-To*ial 6vo. cloth Ittttttd. 
C.— LOCAL CODES. 


The fiene^ Cotfs, Third Edition, 1905, containing the Regulau'pn* and Iv>cai A«f. 
io (oroo ia Bongo!. Voln I to V. B8 o volojno or USD lor ootif 


The Bombay Code, Vol. I, Third Edition, 1907 

Ditto Vol. II 

Ditto Vol. Ill 

The Coorg Cede, Third Edition, 1908 
£. B. & Assam Code, Vol. }, EdlUon, 1907 ... 

Ditto Vol. II 

The United Broyinees Code, Vol. it, Tourth Edition, fooe, cvd- 
siatiog of the Bengal Begulatiooa and the Local Acta of the 
GkivemoisOeneral in CouocO in force in the United Provincca of 
Agfa and Otidh with a Chronologic^ Table ... 

The United Provinces Code, Vol. It, Fourth Edition, 1808, con- 

eistiog cf the Acta of the XJeutcnant'Goveniar of the Uziited 
Provinces of Agra and Qadh la CoonciJ and iiats of the enact- 
tDcnta'fthich have been declared In force in, or extended to, the 
Scheduled Districta of the Province of Agra hy notiScation un. 
der the Scliedulcd Diatricta Act. 1874, with an index 


■•<00 [8a.J 
•800 (fia.3 
’500 [ga.J 
•2 0 0 
0 0 0 ilOa.3 
■ 000 I9a.J 


5 0 0 (8a.3 


10 0 0 (Jil 


Ditto ditto for botl>Vola.or for each Volume .. COO j;ga,J 
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1 


In the Preta. 

The Bombay Code, Voh IV. 

A Olseet oT Indian Law Cases, tbC6, by C. E. Grey, Barrlster-at'Uw, and 1907, 
by B. D. Bose, BarrIster>at«Law. 

E. B. Assam Code, Vol. III. 


II.-REPRINTS OF ACTS AND REGULATIONS OF THE GOVERNOR-GENERAL 
OF INDIA IN COUNCIL, AS MODIFIED BY SUBSEQUENT LEGISLATION. 


Rs. A. r. 

Act I of 1849 (Legal Praetloneri) oa modified up to 1st October 

1907 \ ••• ••• — ... ... 0 2 0 pa.) 

Act XXXVII Of 1850 (Public Servanb Inquiries), os modified up 

to Ist August 1003 ... ... ... ... 0 11 0 pa.) 

Act XXX Of 1852 (Naturalization of Aliens), as modified up to 

30th April 1903 ... ... ... ... ... 0 2 0 [la.] 

Act XX of 1853 (Legal PractlUoners). as modified up to ist 

Soptember 1907 ... ... ... ... ... 0 I 0 [la.) 

Act XIII of 1857 (Opium), as modified up to let August, 1003 ... 0 4 3' [la.] 

Act XXIV of 1859 (Madras District Police), as modified up to 

letNoverabof 1907 . .. ... ... 0 3 6 [2a] 

Act XXll cf 1887 (Sarats and Paraot), as modified up to Ut 

August 1908 ... ... .w.. ... ...*0 2 0 [la.] 

Act XXV of 1867 (Press end Registration of Books), as modi. 

fied up to let October, 1907... ... ... ... 0 5 0 [la.] 

Act VII of 1870 (Court Fees), as modified up to let October, 1903 I 0 0 [la.] 

Act XXVII ol 1871 (Criminal Tribes), as iDodified up to let Bep- 

tember 1903 ... ^ ... ... ... ... 0 S 6 [lafip.]. 

Act I of 1872 (Evidence), as modified up to let May, 1908 ... 1 0 0 [la.] 

Act III of 1872 (Special Marriages), as modified up to let Nov- 
ember. 1000 ... -... ... ... ... 0 4 6 [la.] 

Act IX of 1872 (Contract), as modified up to let February, 1909 1 4 0 (2a.l 

Act XI of 1876 (Presidency Banks), as modified up tolat3Iarch 

1907 ... ... ... ... ... ... 0 11 0 (2a) 

Act I of 1878 (Opium), 08 modified up to let October, 1907 0 6 6 [la.] 

Act VI of 1878 (Treasure Trove), as modified by Act XII of 

1891. as reprinted on the I4th February 1903 ... ... 0 2 0 [la.] 

Acl XI of 1876 (Arms), as modified up to let October lOOS ... 0 6 0 [la.] 

Act ViM of 1878 (Sea Customs), as modified up to Ist June 1903 1 6 3 [4a.] 

Act XVI of 1879 (Transport'of Salt), as modified up to Ist October 

1007 ... ... ... ... ... ... 0 1 0 [laj 

Act IV of 18S4 (Explosives), as modified up to iBt September 1908 0 0 0 [la] 
Act IV of 1899 (Indian Merchandise), as modified up to 1st 

August 1908 ... ... ... ... ... 0 6 0 (la.) 

Act VI of 1890 (Charitable Endowments), as modified up to itt 

August 1908 ... ... ... ... ... 0 2 6 [ta.] 

Act XII of 1896 (Excise), as modified up to let March 1907 ... 0 6 0 (2a.] 

Act 11 of 1699 (Stamps), as modified up to Ist March 1907 ... I 0 0 (2a,] 

Xlll Of 1899 (Glanders and Farpy), as modified up to 1st Peb- 
rosry 1908 ... ... ... ... 0 2 C (laj 
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TUE IHDIAN LAW REPORTS ADVERTISER, 


CD“ The amounts u/Uhln entehets are foi packing and poatage. 

LIST OF BOOKS AND PUBLICATIONS FOR SALE 

wnicn ARE 

MORE THAN TWO YEARS OLD. 

LEGISLATIVE DEPARTMENT. 


[ThoBo publicationa tnfty bo obtftlnot! from Iho 0£Dco of tljo Soporintendont of Govi'm* 
mont PrintiDgi India, Ko. 8, Haatinga Stroot, Calcutta.] 

Tbe rniOEs o» the OeifBiiAi. Acw, Looai. Codes, Mebcitakt SniEpwo 

AKD IkDEX to, EKACntEKra HATE BEEH OOKSIDERIBLT REDUCED. 


1.— THE INDIAN mTUTE-BOOK. 
Retised Edittoh. 
Suptr-royal 8t»- cloth Uuertd. 


A.— STATUTES. 

R«. A. p. 

A Collection of Statutes relatln* to India Volume I, containing 
.• p ^ . t. . 1 -. ,-.1 1 ^ 90 . Edition 1899 ... 6 0 0 [lOa.] 

A f I to India, Volume II, containing 

. • •• Edition 1900 ... ... 8 0 0 [10a.] 


B.~GENERAL ACTS. 

Oeneral Acta o! the Govemyr-Ooneral of Indio in Council, Vol. I, 

from 1834 to 1867. Edition 1898 ... r.. ... 7 0 0 [lOa.] 

Goneral Acta ol tho Govenior>Qoaeral of India in Council, VoL 

H, from 1868 to 1876. Edition 1898 ... ... ... 6 0 0 [lOa.] 

Oancral Acta of the Qovornor-Oenend of India in Council, VoL 

m, from 1877 to 1881. Edition 1893 ... ... 5 0 0 [90.] 

Goneral Acts of tbo Govemot-Genoral of India in Council, Vol, 

IV, from 1832 to 1884. Edition 1899 ... ... 7 0 0 [lOa.l 

General Acta of tho Ooveraor-Genoral of India in Council, VoL 

V, from 1885 to 1890. Edition 1898 ... ... ... 6 0 0 [0a 

General Acta of the Govemor-Generol of India in Council, Vol, 

VI, from 1891 to 1898. Edition 1893 ... ... 7 0 0 [lOi ! 

General Acta of tho Governor-General of. India inCouncU, Vol. 

' VII, from 1899 to 1903, ioclu^ve. Edition 1004 ... 3 0 0 [6i. 

C.— LOCAL CODES. 


The Ajmere code. Third Edition, 1005, containing the Enact- 
menta ui force in Aimere«>llerwara, ^th an Appendix con- 
aistmg of a liett of tho Enactments vhich have been declared 
m force m or extended to Ajmere-Merwartf by notification 
uoder the Scheduled. Districts Act. 1874 ; a Clirooo!ogt'‘a] 

Table and an Index ... ... ... ... 2 8 d j7a} 
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THE INDIAN LAW RfirORTS ADVEllTISJiB. 


Till D&tocMiUn Code, Edition, 1000, cnntAining (ho IocaI 
en&ctmonto in forco in Brituh DAluchistAn and tha Agency 
(«Ti(ori«, with Clironolopcfil Tabloa and an Indox ,,, 
Tha Burma Code, Edition, 1609 

The Central Provinces Cede, Third Edition, to05, conaioting of 
the Bengal Itegulaliona and the Ixtcal Acta of tho Oovemor 
Oencral in Council in forco in (he Ceniral Proviriccs, m(h an 
Appendix contAlning a list of tho Acta which havo boon 
applied to the Sdiedulod Diatrictaof tha Central ProWncca 
by Dotifiontion under tho Scheduled DislrictaAct, 1874 ; and an 
Index ••• •<. ... ... 

The Madras Code, Vob. I and It Edition, lo02 
The Pon/ab and Ne/1ft>lVctt Ctfde, Edithn, ICfOS, eonmaClng 
of the unrwealed cnactmenta locally in force in the Punjab 
and the Korth^Weet Frontier Province, with Appendix and 
Index ... ... ••• ... ,,, 


Ei. A . V . ' 

6 0 0 [lOo.] 
COO IDa.] 

4 0 0 (Oa.] 
12 0 0 [HI] 

a 0 0 llDa.} 


II.^REPRINTS OP ACTS AND REGULATIONS OF THE GOVERNOR*GENERAL 
OF INDIA IN COUNCIL AS MODIFIED BY SUBSEQUENT LEGISLATION. 


Acts X or 1841 and XI ol 1850 fRecIstraOan of Ships), aa 
modified op to lit December, 1893 (with foot-not« brought 

down to lit December 1001] ... ... .„ 0 

Act XX Of tfi47 (Copyright), « modified up to 1st December 
1003 ... ... ... ... ... ... 0 

Act XVIII or 1850 (dudtetal Officers* Pfoleetlen), with foot 
notes ... ... ... ... ... ... 0 

Act XIX Of 1650 (Apprentices), as modified up to lit May, 
1005 ... ... ... ... ... ... 0 

- Act XXXIV or 1850 (State Prisonen), as modified up to 30th 

Apnl. 1003 ... ... ... ... 0 

Act VIII 0 ? 1651 (Tolls on Roads and Bridges), aa modified 
up to lit June, 1807 ... ... 0 

Act XII ot 1655 (Legal Representatives* Suits), na modified 

up to 1st November, lOOl ... ... .. ... 0 

Act Xlll ot 1855 (Fatal Accidents), ea modified up to 1st Decem- 
ber, 1903 ... ' ... ... ... ... 0 

Act XXVfll of 1655 (Usury Laws Repeal], oa modified up to Ist 
December, 1003 ... ... ... ... ... 0 

Act XX or 1856 (Police Chaukidars), as modified up to lat 
November 1003 ... ... ... ... ... 0 

Act IV ot 1857 (Tobacco, Bombay Town), oa modified up to 1 st 
August 1895 ... ... ... ... ... 0 

Act XXIX or 1857 (Land Customs, Bombay), oa modified up to 
^ let December 1805 ... ... ... ... 0 

Act 111 or 1858 (State Prisoners), os modified up to Ist August 
1897 ... ... ... ... ... ... 0 

Act XXXIV Of 1858 [Lunacy (Supreme Courts)lBs modified up 
to Both April 1003 ... ... ... ... 0 

Act XXXV Ot 1858 [Lunacy (District Courts)}, as modified up 

to 30th April 1003 ... ... ... ... 0 

Act XXXVI ot 1868 (Lunatic Asylums), m modified up to Slst 

May 1002 ... ... ... ... • ... 0 


7 0 (lail 

6 0 [la.] 

1 0 [Ia.J 

3 0 [la.] 

2 C [la.J 
2 0 [1b.J 

1 0 [Ia.J 

2 0 [la.] 

1 6 [la.] 

7 0 [la.] 

3 9 [Ia.1 

4 0 [la.] 

2 0 [la.] 

4 3 [la.] 
2 3 [la.] 

5 0 [la.] 
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THE INDIAN LAW RDrOUTS ADVEnTlBEU. 


\ Rji. A. r. 

Act I ol 1850 (Mcrchant ShlpplnR), m raodiilM tip to SOth Juno 

1005 ... ... ... ... ... ... 0 15 0 i2ik.l 

Acl XI o! 1859 (Bensal Land Revanus Salet). m moaifiwl vm to 

Int Anguit. 1000 ... ... ... ... 0 4 U pAJ 

Act XIII ol 1859 (Workman’s Breach ol Contracl), m nfftyttvl by 

ActXVlo(lR74 ... ... 0 1 6 [IM 

ActlXo?18D0 [Employers and Workmen (Disputes)], motlifiwl • 

»ip to Ul December IQOA ... ... ... ... 0 1 C [la.) 

Ac! XXI of 1860 (Societies Reglsfraffon), m modidnd up to Isi 

December, 1004 ... ... ... ... ... 0 2 0 [1 a.] 

Act XLV of 1860 (Indian Penal Code), m raodiHod up to Ist April 

1903, with An Tndo* ... ... ... S 8 0 [Ca,] 

Act V of 1861 (Polite), M modified up to 7th Miu-eh. 1003 ... 0 7 6 [la. Cp.] 

Act XVI of 1881 (8tate*earrlases)> na modSfiod up to Ut Fobru> • 

nry, 1808 ... ... ... ... ... 0 3 6 [la] 

Act XXlll Of 1883 (Claims to Waste •lands), aamodiflMl up to Ut 

December, 1800 ... ... ... ... 0 4 0 [la.] 

Act 111 ol 1864 (Foreigners), as modified up to Ut September, 

1906 ... ... ... ... ... ... 0 3 0 [la.] 

Act VI Ol 1864 (Whipping), as modified up to Ut August, 

1905 ... ... ... ... 0 3 6 [la.] 

Act XVII of 1864 (Official Trustees,) ea modified up to Ut July 

1890 ... ... ... ... ... ... 0 S 6 [IM 

Act III of 1865 (Carriers), as modified up to Slat May, I003 ... 0 3 0 [la.] 

Act X of 1885 (Succession), u modified up to Ut'July, 1600 ... 1 .S '0 [2a.] 

Act III Of 1867 (Gambling), as modified up to Ut January, 1005... 0 4 0 [la.] 

Act V of 1869 (Indian Articles of V/ar), os modified up to Ut 

December, 1904 ... ... ... ... ••• I ^3 0 [So.] . 

Act XX ot 1869 (Volunteers), as modified up to Ut Jlay, 

1896 ... ... ••• ••• 0 4 9 [la.] 

Act ot 1871 (Cattle Trespass), os modified up m Ut May, 1906 ... 0 0 0 (la.) 

Act IV of 1872 (Punjab Laws), aa modified up to Ut November, 

1004 .... — — ••• ... 0 7 0 [la.] 

art XV ot 1872 (Christian Marriage), aa modified up to Ut 

^ De^^mber, 1904 0 lO 0 [2a.1 

apI V o! 1873 (Government Savings Bank), as modified up to 

lat April, 1003 ... ... ... ... ... 0 3 6 [la.] 

Act X Ol 1873 (Oaths), as modified up to Ut February, 1903 •... 0 3 0 [la.] 

Act II ol 1874 (Abmlnlstrator General), as modiSod up to Ut 
" July 1890; with a hat of Native State# included within 
tbe^ Presidencies of Bengal. Madras end Bombay, respec- 
tively, for the purposes of the Act ... ... ... 0 11 0 [2a.3 

Aft IX Of 1874 (European Vagrancy), as modified up to Ut 

December, 1901 ... . ... "... ... ... 0 C 6 [la.] 

art XIV Of 1874 (Scheduled Districts), as modified up to 

Iflt October, 1895 ... ... ... ... 0 fl 0 [la.] 

#.« XV 01874 (Laws Local Extent), as modified up to Ut 

October, 1895 ... ... ... 0 7 0 [la.] 

art IX ot 1875 (indaln Majority), as modified up to Ut May, 

1903 ... ... ... ... ... 0 2 0 [la.] 

Act of 18^^ (Specific Relief), asmodified up to Ut February 1904 0 11 0 [la. 6f. 



■mr INDUS luw niiron-ra ADVEnnsiiii. u 


Ra. a. r. 

At! Ill e! !fT7 »• op |o l»t Anpwt *• 

1{H5 ... ... ... ... ... 0 It 0 |2 a) 

Atl VII t! UTI irerttU\, *>* tnMjfKs! «p t« t»t 

15*^3 ... ... ... ... ... ... 0 lO 0 [JrtJ 

At! XVII et fl78 (Tmlejl, m tnn.lifiM up !■( Jmv*. 

|t»'^2 ... ... ... ... ... ... 0 6 0 (laPp.) 

Act XVII ct 1179 rOtkkhin Arricsltsrlltt* R(!lt!)« m mmli* 

fin-Jop IK 1**'*. ... ... ... ... 0 10 0 2*.] 

Act XVIII el 1171 (Ut»l rritHUOBfn),^ mo.li''**! op inlrtlUy, 

If'M ... ... ... ... ... ... 0 7 0 

Art VII ef U:9 (Mrrthifil llilfpinti, up lo |f,ih 

I‘?l ... .. ... — — 0 10 0 

Act V ct Kt1 (rrtlsti tfd AtfmtftUtreticn.) m mMiflrvl tip to 

Joir. u?n ... ... ... ... ... 0 I? 0 f:*-! 

Art XV el Itti (r#tler1ti\ •• «P to lit tVrrm- 

1.^ It*^i ... ... ... ... ... 0 5 6 fUOpl. 

Act XXVI el ItSI (Ktcellitlc IfittremcnU)* *« tro<I!.‘*rti up <o 

1^97.. ... ... ... .-. 0 10 0 (le.1 

Act XVIIl'el Utl (Centre! rrerlnett Untf'rcTen'bi). m mcKji.'iM] 

op lo l«t iUrrh. 11^.' ... ... ... ...ISO {S^] 

At! It el U8J (Troill), « mo.WM up to fn Jun» 1003 ... 0 10 0 (le.} 

Art IV ef 1882 (Tranrter el froptrtju « modifiM up to 

let rVwmlirf, ty»'« ... ... ... ... 0 15 0 (ffc) 

Art V ef 1882 (Indan CeiimcBtiV m emmjrtl !•▼ the Rwidine 

end Ammilins Art. 1^01 (Xllof t^91| ... ... 0 8 0 [la.) 

Art VI el 1882 (Ceffleanlrf]| m modiflr«l up to let Aurmt 

1906 ... ... ... ... ... • ... I 10 0 [5**) 

Art XII et 1882 tCalll, «• (tvKUf.<«l up to Uv Drcrmtirr 

IfiOT ... ... ... ... ... ... 0 0 0 (IM 

Art XIV el 1882 (Cedi ef Clrll Preccdere). m tnodilird up to lit 

IVmnIxv. Ih99 ... ... ... ... ... 3 0 0 [Ce.) 

Art XV ef 1882 (PretldmtT Small Caotc Ceert). m modinrO up 

to lit Jun^ l(KX3 ... ... ... ... 0 10 0 [Se.] 

Act V cf 1883 (Indian Mcrchanl Shippinri, m mmLCnd up to lit 

Do^mlw, 1001 ... ... ... ... ... 0 e 0 [Ia.1 

Act Vltl ef 1883 (UlUi Cecet and Pnparfi liland) ei tnodiCrd up 

to III Ortobrr, 1002 ... ... ... ... 0 I 3 [Ul 

Art XiX ef 1893 (Lind Imprcrcmini Loam), •« modifird up to 

lit Brptrmber, 1000 ... ... ... ... 0 S 0 [Ie.1 

Act XXI ef 1883 (Emlfration), m modlCrd up to lit Dr* 

cernbrr, 1002 ... ... ... ... ... 0 11 0 [Sa.J 

Art VI ot 1884 (Inland 8teani*vnielt), modtflrd up to let 

July, 1891 ... ... ... ... ... 0 0 0 [Sft.] 

Act VII ot 1884 (8teain>tMpi), as luodiCrd up to let July, 

16»0 ... ... ... ... ... ... 0 0 0 rie.1 

Act XII el 1884 (Afrleulluritts' Leant , u modiCcd up to 

lit February, 1903 ... ... ... ... 0 2 0 [la.] 

Act XVIll ef 1884 (Punjab Coortt), ae modifird up to let 

December, 1800 ... ... ... ... ... 0 7 0 [la.) 

Act XIII ef 1885 (Indian T(tl£rapfi), ae modiCrd up to let 

Uareh, 1005 ... ... ... ... ... 0 6 0 [la.] 

Art If of 1888 (Incofni'tax), aa modified up to lit Aprfl 

1003 ... ... ’ ... ... .. ... 0 B 0 [ln.6p.l 



THE INDIAN LAW BCrORTB ADVERTISEn. 


1. r. 

««t VI Ol IBSO (BIrlhi, onil Mnrriaeci Dealhi Retlilrallon). 

oamodifletl up to 1st Juno, ISOl ... ... 0 6 0 [Ia.J 

Act XI 0l 188C (Tramways) WI modified up to 1st Derembor 

- - ••• — ... ... 0 0 0 [!!«.) 
Act XlII of 1886 (Securities), os Amended by Act XII of 1891 0 2 0 [Ia.] 

Act VII of 1887 (Suits Valuation), OA modified up to Ist October 

- ••• - ... ... 0 1 0 lift.) 

Act IX of 1887 (Provincial Small Cause Courts), tut m^Ifiod 

up to Ist Doceinbor, 1900 ... ... ... ... 0 6 0 (la.) 

Act XIV of 1887 (Indian Marine), os modified up to !6th Fobru> 

ory. 1899 ... ... _• ... ... ... 0 8 0 (la.) 

Act V of 1888 (Inventions and Designs), m modlflod up to let 

July, 1903 ... ... ... ... ... 0 9 0 (2a.) 

Act I of 1889 (Metal Tokens), os modified up to let April, . 

1004 ... ... — ... ... ... 0 1 9 (la.) 

Act Vn of 1889 (Succession CerURcates}, as modified up to 

let Dooorober, 1003 ... ... ... ... 0 6 6 [la.] 

Act X of 1889 (Ports), na modified up to Ist April. 1001 ... 0 1! 0 (2a.) 

Act XIII of 1889 (Cantonments), ns modified np to Ist March 

185 9... ..f ... ' •^^... ... ... 0 7 0 (la.) 

Act XV of 1889 (Official Secrets), as*TQodi&ed up to Ist April 

1004 ... ... ... ... ... ... 0 3 0 [Is.] . 

Act IX of 1890 (Railways), os modified up to 1st Jane 1905 

with an Index ... ... ... ... ... 1 2 0 [2a.] 

Act X of 1890 (Press and Registration of Books), as modified 

up to 1st December, 1003 ... ... - ... ... 0 2 3 [la.] 

Act XII of 1891 (Repealing and Amending Act), shewing 

the Schedules as modided up to 3Ist May 1002 ... ••• 0 12 0 [la. Op.] 

Act XIV of 1891 (Oudh Courts), os amended by the Oudh 

Courts Act (1801) Amendment Act. 1897 ... 0 1 3 [la.] 

Act I Of 1894 (Land Acquisition), with foolnotee ... ... 0 7 0 [la.] 

Act VHl of 1894 (Tarlfl), os modieod up to let Febmary. 

1906 ... ... ... ... ... 0 9 0 t2a.) 

Act IX of 1894 (Prisons), 08 amended by the Bumas Laws Act, 

1898 ... ... ••• ••• ... 0 7 6 [la. 6p.] . 

Act IX of 1897 (Provident Funds), os modified up to let April, ' 

1003 ... — — ... 0 1 6 [la.] 

Act V of 1898 (Code of Criminal Procedure), es modified up 

to 1st Apnl, 1903 . ... ... 3 10 0 ,[8a.] 

Act VIII of 1899 (Petroleum), as modified up to let Peoember 

1904 ... — — . * ... 0 7 0 [la.] 

Act XIX of 1899 [Currency Conversion (Army)], bs amended 


by Act VII of X900 


0 (la.) 


Act III of 1900 (Prisoners), as modified up to Ut March 1905 ... 0 6 6 [la.) 

Act XV of 1903 (Extradition), as modified up to let Decern- 

her, 1004 ... — — — ... 0 6 0 

R.IuUtlim m »t 1872 ^(Scnthjl PMEanas SetUtmenl), " , , 

modiaed up to Ut October, 1889 ... ... ... 0 6 6 [U.J 

Raiuladon V ol 1873 [Eensal (EaaUra) FrantI.rl, m modifitrf ^ 

up to 1st July 1903 ... ... ... . 

R.,.l.ll» 111 01 1818 • .*.’ 0 a 8 (Uu) 

madifisd up to 1st February, 1»97 ... , ••• 
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Rs. A P. 

R«euUtlon I of 1886 (Assam Land and RevenD«}>M modified up to 

JfltJone, 1894 ... ... ... ... 0 13 0 (2a.] 

Regulation VI ol 1886 Ajmer Rural Boards), as modified up to 1st 

February, 1895 ... ... ... ••• ... 0 6 6 (la.] 

Regulation XIV o( 1887 (Upper Burma Villages), as modified up to 

iBt April, 1891 ... ... — — ... 0 6 0 (la.1 

Regulation IV ot 1893 (Sonthal Parganas Justice), os modified up 

to 1st October, 1899 ... ... ••• ... 0 4 0 [la.] 

Regulation I of 1895 (Kaehin Hill Tribes), as modified up to let 

April, 1902 ... ... ... ... 0 0 0 [la.] 

III._ACT8 AND REGULATIONS OF THE GOVERNOR-GENERAL OP INDIA IN 
COUNCIL AS ORIGINALLY PASSED. 

Acb (unrepealed) of (he Governor-General of India In Council from 1854 to 
1908. 

Regulations made under the Statute, 33 VIcL, Cap. 3 from No. Il of 1875 to 
1908. 8vo, Stitched. 

(The above may be obtained separately. The price is noted on each.] 


V.->TRANSLAT|0N OF ACTS AND REGULATIONS OF THE GOVERNOR-GENERAL 
OF INDIA IN COUNCIL 


Acts X Of 1841 and XI of 1850 (ReglstraUon of 
Ships), as molded up to let December. 1893, 
mth foot.notee brought down to let Decern* 

^r 1901 ... ... ... ... In Urdu 

Act XX of 1847 (Copyright), m modified up to fin Urdu 
IstMsy, 1896 ... ... ... (InKagri 

Act XVIII of 1850 (Judicial Officers' Protection) fin Urdu 
with loot-notes ... ... ... \laNagri 

Act XXXIV of IfiSO (State Prisonen), ae modified /In Urdu 
up to 30tb April, 1903 ... ... \la Nagri 

Act XXX of 1852 (Naturalization), as modified up fin Urdu 
to let December, 1902 ... ... \ In Nagri 

Act XII of 1855 (Legal Representatives' suits /In Urdu 
as modified up to let November, 1804 ... ( In Nagri 

Act XIII of 1855 (Fatal Accident), as modified /In Urdu 
up to let December, 1003 ...\In Nagri 

Act XX ol 1856, as modified up to Ist November, fin Urdu 

1903 ... ... \ln Nagn 

Act XXXIV of 1858 Lunacy (Supreme Courts)] /in Urdu 
as modified up to 30th April, 1903 ... (lo Nagri 

Act XXXV of 1858 [Lunacy (District Courts)], as fin Urdu 
modified up to 30th April, 1 903 ... \ In Nagri 

Act XXXVI of 1858 (Lunatic Asylums), asmo- 

dified up to 3Iet May, 1902 .. ... In Urdu 

Act Xlli of 1859 (Workman’s Breach of Contract) fin Urdu 
as afiected by AcCX^T of 1874 ... ... \ln Nagri 

Act IX of 1860 Employers and Workmen end Ols- /In Urdu 
pUtes) as modified up to let December, 1904 \ln Nagri 


6 (la.) 

3 [la.] 

3 [la.] 
6 [la.] 
8 [la.] 
6 [la.] 
6 [la.] 
6 [la.] 
6 (la.) 

I 

[la.] 


0 6 [la.] 
0 6 [la.] 
2 6 [la.] 
2 6 [la.] 

! S [!tj 
! S fit] 


0 1 6 [la] 

0 0 3 [la.] 
0 0 3 fla.] 
0 0 3 [la.] 
0 0 S ‘(1..J 
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Atl XII ol 1887 (Dengal, Norlh-Wtit Provlncej (In Unln 

"" ... \uv 


Ra. A. p. 


Nngfi 

M inodifled fin Urdu 
\In NftRfi 


fin Urdu 

\rn Kftp 


and Assam Civil Courts) 

Atl XIV ol 1897 (Indian Marine), 
up to I5th Februafy, 1890 

Act XV of 1887 (Burma Military Police) ... 

Act XVift of 1887 (AUafiabad UnUersUy)' ... In Urdu 
Act III of 1888 (PoUcil, u modiflod up to let 

March, 1893 ... ... ... In Urdu 

Ditto (as passed) ... ... In Nagri 

Act IV of 1888 (Indian Reserve Forces), at modi- 
fied up to let March. 1893 
Ditto (as passed) 

Act V Of 1888 (Invention and Oetlens) 

Act VI Qt 1888 (Debtors) 


In Urdu 
... In Nagri 
... In Urdu 
fin Urdu 
**• \In Nagri 


Act VII ol 1888 (Civil Procedure Amendment) ... 


Act 1 ot 1889 (Metal Tokens), aa modified up to fin Urdu 
let AptU, lOOl ... ... ... \In Nagri 


Act It ol 1889 (Measures ol Length) 


fin Urdu 
••• \In Nagri 


Act VI ot 1889JMarctiandl« Marks), m modiOed jlnUrdu 


up to lat February, 1904 
Act VI ot 1889 (Probate and Administration) 


In Negri 
fin Urdu 
tin Nagri 


Act X ot 1889 (Ports)i « modified op to let 
June^l894 ••• -♦ 

Act XIII ol 1889 (Cantonments), as modifiad up 
to let March, 1805 


I Bt (In Urdu 
... \ln Nagri 


In Nagri 


Act Vlll ol 1890 (Guardians and Wards) 

Act IX ol 1890 (Railways), na modified up to 
let June, 1905 ... 

Act IX 01 1890 (Railways), as modified ]op to 
lit May. 1890 

•Act X or 1890 (Press and Registration ol Books 
Amendment) ... ••• 

Atl XI ol 1890 (Prevention ol Cruelty to 
Anlmali) 


In Urdu 


In Urdu . 
In Negri 
In Urdo 
In Urdu 


0 1 
0 1 
0 3 
0 3 
0 0 
0 0 
0 I 


3 lla.J 
3 fla.) 
6 flaj 

0 lie.) 
9 fla.j 
9 

0 lla.) 


0 0 6 fla.) 
0 0 6 [Ia.J 


... 0 

... 0 
... 0 

... 0 

.. 0 


3 fla.) 
3 ri».3 
3 [la.] 
C [la.] 

5 [la.J 


[la.] 

[la.] 


6 [la.] 
6 [la.] 
3 fla.] 
3 [la.] 


[la.] 

[la.] 


‘0 

[la.] 

[la.J 


t2a] 

[2a.] 


0 3 0 Ja.9p.; 


Act XV Of 1889 (Official Secrets), m modified 

fin Urdu 

... 0 

0 

9 

.la.] 

up to let April, 1904 ... ... 

... 

\In Nagri 

... 0 

0 

9 

via.] 

Act XVI Ol 1889 (Central Provinces 

Land 

fin Urdu 

... 0 

1 

6 

ira.] 

Revenue) ' 


\In Nagri 

... 9 

1 

6 

lla.J 

Act XX Of 1889 (Lunatic Asylums 
ment) 

Amend' 

In Urdu 

... 0 

3 

0 

[la.] 

Act 1 of 1890 (Revenue Recovery) ... 

... 

In Urdu 

... 0 

3 

0 

[la.] 

Act II Q| 1890 (Amending Acts XVIII of 1864, 
X ol 1665, It ol 1874 and V ot 1881) 

In Urdu 

... 0 

3 

0 

tla-l 

Act V ol 1890 (Indian Forest and Burma 
Amendment) 

Forest 

In Urdu 

... 0 

0 

6 

[la.] 

Act VI of 1890 (Charitable Endowments) 


In Urdu 

... 0 

0 

6 

[la] 


II... 


0 9 0 f2a.) 

0 8 0 (2tL] 

0 0 3 [la.] 


0 0 3 (a. 
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Ad 

XVIII V ol 1896 (Emigration Amend* 
went) 

In Urdu 

... 0 

0 

3 

[la.] 

Act 

XIX of 1890 (Salt Amendment) 

InUfd 

... 0 


3 

[la.] 

Act 

XX of 1890 (North*Western Provinces 
and Oudh) 

In Urdu 

... 0 

1 

0 

[la.-] 

Act 

V of 1891 (Ports Act Amendment) 

la Urdu 

... 0 

0 

3 

[la.]. 

Act 

X of 1891 (Indian Criminal Law Amend* 
ment) 

In Urdu 

.. 0 

0 

3 

[la.]’ 

Act XIV of 1891 (Oudh Courts] 

In Urdu 

... 0 

0 

6 

[la.] 

Act 

XVIll of 1891 (Bankers! Books Evidence). 

(In Urdu 

... 0 

0 

3 

[la.] 


as modified by Acts I of 1S93 and 
XII of 11)00 

[In Nsgn 

... 0 

0 

6 

[la.] 

Act 

11 of 1692 (Christian Marriage Valid* 
atlon) ... • ... 

In Urdu 

... 0 

0 

3 

[in.] 


Act IV Of 1892 (Bengal Court of Wards Afnen<f* 

men!) ... ... ••• laDrdo ...0 0 6 [la,] 

Act VI of 1892 (UmlliUett Act and CMI Procedure 

Code Amendment) ... la Urdu ... 0 0 3 [la.] 

Act IV of 1893 (Partition) ... ... In Drdu ... 0 0 3 [la.] 


Act I 01 1S94 (Una AtquIlKlon) -{SNigri 

Act 111 of 1894 (Criminal Procedure and Penal 

Code Amendment) ... ... In Urdu 

Act V Of 1894 (Civil Procedure Cede Amend* 1 In Urdu 
ment) ... ... ... ...\In Negri 

Act VIII of 1894 (Tariff), « modifiod up to let (In Urdu 
October, 1003 ... ... ...\lDNagri 

'acI IX ol 1894 (Prilonil ... ...({° 

Act VII of 1895 (Civil Procedure Code and Laws/In Urdu 
Act Amendment) •» ... ...\Id Negri 

Act XII of 1895 (Companies— Memorandum of 

Association) ... ... ... lo Urdu 

Act XIV ot 1895 (Pilgrim Ships) ... ... In Urdu 

Acin ol 1896 (Colton-duUes) ' ... 


... 0 2 3 [la 6p. 
...0 16 [la. 6p. 


0 0 3 [la.] 
0 0 3 [la.] 
0 0 3 [la.] 


...0 4 0 
...0 3 9 




0 1 3 

0 2 3 


[la.] 

ila.) 


... 0 0 3 [la.] 
... 0 0 3 [la.] 


... 0 3 0 [la.] 

...0 13 [la.] 

...0 13 [la.] 

... 0 I 0 [te.J 


Act VI ol 1896 (Indian Penal Code Amend* 

rnefll) ... ... ... ... Urdu 

Act VIII ol 1899 llnlana BonOea w«re-hoo!M 

Act XII Ot 1896 (Excise), aa modified up to lal 

August, lOOS ... ... ... Iq Nagn 

Act I ot 1897 (Act XXXVII of 1850 Amend* rio Urdu 
ment) ... ••• ... ... |ln Negri 

Act M of 1897 (Criminal Tribes Act Amend* 

ment) ... ... ... Urdu 


Act III Of 1897 (Epidemic Diseases) 
Ad IV ot 1897 (Fisheries) 


I 'ji Urdu 
\ In Napn 
j In Urdu 
[lo Negri 


V Ad IV of 1897 (Negotiable; Instruments /In Crdn! 
Act Amendment) ' \ln Negn 


0 0 3 [1A.J 
... <10 3 [la.] 

... 0 0 3 (lla.) 

... 0 3 3 “[le,J 

... 0 0 3 [la.] 

... 0 0 3 Ila.) 

... 0 0 3 [la.] 

... 0 0 3 He.) 

... 0 0 3 [le-J 

... 0 0 3 [le.1 

... 0 0 3 [la.) 

... 0 0 S [la.1 

0 0 8 Ua.| 
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up to Ist December 1904 
Act 1 of 1904 (Poisons) 


Police) 


(Amendment)] 


Act XII of 1904 (Emigration) ... 

AetXlIl of 1904 (Indian Articles of V 

Act XV of 1904 [Indian Stamp Act (Ar 
ment)] 

Act I of 1905 [Local Authorities Loan 
(Amendment)] 

Act 11 of 1905 [Indian Universities (Val 
tlon)l 

Act III of 1905 (Indian Paper Currency) 

Act IV of 1905 (Indian Railway Board) 

Act VI of 1905 (Court-fees Amendment . 

. . fin Urdu 

Act VU.ot 1905 (Bengal and Assam'j Laws) ^inNagri 

Regulation I of 1890 (British Balu 
Laws) 

Regulation V of 1890 (BrlUsh Balu 
Forests) 

RegulaUon VI of 1893 (Haiara Forests) ... In Urdu 

RgulaUon vniot 1836 (British Bal 
tan (Criminal Justice) 

Regulation IX of 1896 (BrIUsb B^u 
Civil Justice) ... 


fin Urdu 

... 0 

0 

3 

[la.] 

(In Nagri 

... 0 

0 

3 

[la.} 

fin Urdu 

... 0 


0 

[la.1 

\ln Nagri 

... 0 


9 

[la.l 

fin Urdu 

... 0 

0 

6 

[la.] 

•\In Nagri 

... 0 

0 

6 

[la.] 

/In Urdu 

... 0 

0 

3 

fla.l 

* \In Nagri 

... 0 

0 

3 

[la.] 

In Urdu 

... 0 

0 

9 

[Ia.l 

• f hi Urdu 

... 0 

0 

3 

[la, 

.\In Nagri 

... 0 

0 

3 

[la.] 

* fin Urdu 

0 

0 

9 

[IM 

.\In Nagn 

... 0 

0 

9 

[la.] 

fin Urdu 

... 0 


3 

flM 

\ln Nagri 

... 0 

1 

3 

[la.] 

iln Urdu 

... 0 


0 

[la.] 

' [in Nagri 

... 0 

1 

0 

[la.] 

-7 In Urdu 

... 0 

0 

3 

[la.] 

t-ln Nagri 

... 0 

0 

3 

[la.] 

fin Urdu 

0 

0 

3 

[la.] 

iLi Nagri 

... 0 

0 

3 

[la.] 

fin Urdu 

... 0 

0 

3 

[la.] 

IDs Nagri 

... 0 

0 

3 

[Ia.J 

!• fin Urdu 

... 0 

0 


[la.] 

.. \In Nagri 

... 0 

0 

3 

[la.] 

: fin Urdu 

... 0 

0 

.3 

[la.] s 

. \1d Nagri 

... 0 

0 

3 

[la.] 

fin Urdu 

... 0 

0 

3 

[la.] 

.\In Nagri 

0 

u 

3 

[la.) 

fin Urdu 
\ln Negri 

... 0 
... o' 

0 

0 

9 

0 

{la.1 

[la.] 

. In Urdu 

... 0 

0 

3 

[la.]' 

fin Urdu 

... 0 


6 

{la.] 

\In Nagri 

... 0 

0 

3 

[la.] 

fin Urdu 

... 0 

0 

3 

{la.] 

\ln Nagri 

... 0 

0 

3 

[la.] 

1 In Urdu 

... 0 

2 

0 

[le. 9p.J 

|ln Urdu 

... 0 

2 

0 

[la. 6p.] 

. Id Urdu 

... 0 

2 

0 

[la. Sp t 

1 In Urdu 

... 0 

0 

9 

[UJ 

^ 1 la, Urdu 

... 0 

2 

3 

[la.1 

|1q Urdu 

... 0 

2 

6 

[Ia.J 
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V.— MISCELLANEOUS PUBLICATIONS. 

^ Rs.. ±. r. 

T^ble showing effect of legislation in th^ GoTernor'General’s 

Coancil during 1898 to 1900 ... ... ... 1 0 0 [la. 6p.l 

Ditto ditto during 1901 ... ... 0 8 0 [2a.'l 

Ditto ditto during 1902 ... -. 0 2 8 [Is.] 

Ditto ditto during 1903 ... ... 0 14 0 t2a.] 

Ditto ditto during 1904 ... ... 0 4 0 [2a.] • 

Ditto ditto during 1905 ... ... 0 0 3 [la.] 

' Annual Indices fo the Acts of the Governor-General of India in 
Council from 1854 to 1905. The pricoia noted on each. 

Report of Indian Law Commission, 1879. Flooacap Boards ... I 0 0 [5a.] 
Proceedings of the Council of the Governor-General of India for 
making Laws and Regulations, from Juljr 1882 to 1905 Super. 

' royal 4to, Annual Bubseription, Ra. 6 (Re. 1) ; Single issue, 

4 as., including postage. 

Chronological Tables of the Indian Statues coi^iled under the 

orders of the Oovemment of India, by F. G. WioLKT, of the 
Inner Temple, Bamater-at-Law. ^ition, 1901 ... ... 4 0 0 [IOa.1 

Index to Indian Statutes, Chronological Tables and Index of 

the Indian Statutes, compiled under the orders of the Govern- 
ment of India, by F. O. Wioucr. of the Inner Temple, » 

Barriater-at-Law. Edition 1897. Two volumea ... ... o 0 (R. 

A DIgettcl Indian Law Cases, cootaining High Courts Reports 

1862-^1900, and Pnvy Council Repons of Appeals from 
India, 183(^1900, with an Index of cases compiled under 
the orders of the Ooveniroeot of India, by J. V. WooDua:;, 
of the Middle Temple, Bamster-at-Law, and Advocate of the 
High Court, Calcutta. In six volumce. Supor-roykl 6vo. 

Rs. 72 for cloth bound, and Ita. 76 for tjuaner bound [Rs, 3.J2.J 

A Digest ol the Statutes and Acts relating to Merchant Shipping In India, 

Edition, lti84. By T. A. FxaSHOK.BaiTwter-at-Lav... ... 6 0 0 [I2a.l 

Ust of General Rules and Orden under Statues and General Acts, 

in force in Bntisb India corrected up to ^30tii Juno, 1905... | 8 0 [3a Cp.) 

Addenda and Corrigenda List No. 1 Of 1905 to the above ... 0 2 6 (la.) 

Index to Act V of 1869 (Indian Articles of War) as modiilod up 

to 1st JsLDuaiy, 1895 ... ... ... ... 0 7 0 (2a,] 

Ditto ditto n. . .Id Urdu and Nagri ... 0 7 0 [2a.] 

Contents to ditto ... ... ...loDrdu and Nagri ... 0 1 9 [la.] 

The Baluchistan Agency Forest Law 1890 ...In Urdu - 0 • o [la. rp. ' 

The Quetta Municipal Law 1896 .. Id Urdu ... 0 3 3 (la.rp] 

The Baluchistan Agency Criminal Justice Law, 

1896 ... ... ... ... InUrdo- 

Thc Baluchistan Agency^CIvIl Justice Law. 169S Jo Urdu 


0 0 9 (la.) 
0 2 6 (ta.) 
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PRIVY COUNCIL. 

/ FAOS. 

Kftia Jlea v. Harporiak . 323 

Ram Golam Sahu r. Banati Singh 336 
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ORIGINAL CIVIL. 
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•? 
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Baijoath Dhanuk v. Emperor 296 
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Kishon Lai Roy v. Srinath Roy 370 

Jlamtohal Dusadh v. Emperor 

Upondra Nath Bagclii f. Empwor 

CRIMINAL REFERENCK. 


Emperor v Morgai 
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INDEX. 


PiOB. • 

Act ISfiO — XLV : See PcNAi/ Code. 

Act 1872— IX j See CoinnKCr Act. 

Act 1877—1 : See SpECino IIclirf Act. 

Act 1877— XV’ s 5c« Limitation Act. 

Act 1882 — IV*: Sfc Tiuvstep- or riiorERT\ A«t. 

Act 1K82— XIV’: 5m Civil Proctpurr Cotie < 

Act 1808 — V ; See Criminal PnouEnonE Conr. 


ArnovARLi: Claim : See As<iiON«EKT ...... 345 

AoueemenTj 5« Contract 354 


Appeal, admission op— on date of filing -rUadcr — Right to be 
lifari— Pra«(;«c tn (Af iuo/'m-'iI -Crtitunrti Vroeedure Code (Act T of 
jS9$), «. 431 A i>loft<Jcr /or nii ftp|>o]i(mt Aboukl not bo collod upon, 
immodiRtoly on tlio flimg of an flp|>pal, lo support it. but shoiila bo 
ftflon’od a roAsonublo opportumtj of being hoArd. If tlic Appeal is not 
Admiltod At once, and the Court tiestr.'s to hear tho appellant, 


jail Appeals. 

Ramtoical DusADn v. Emperor (190')) I. L R. 3C Calc. . . 385 

Arbitration — Bengal Chamber of Comnuree, arhtiranon by — 

Umpire, appennlment of — B0eet of failure to appoint Tho rules 
relating to arbitration under the Bengal Chamber of Coimncrco con- 
template the appointment of an Umpire boforo tho Arbitrators 
enter upon the roforcnce, and not upon a dLsagroemcut botneen them. 
VVliore tho terms of a referenco provide for tho appointment of an 
Umpire before tho Arbitrators enter upon tlio reference, until the 
Umpire la appointed, the refcionrocannot proceed. Bngfit v. DurriWl, 

4 Dow 75G; Bales v. Towidey, I Ex. 572, followed. 

CuooNi Lal V. Madoorau (1008) I. L. R. 30 CrIc. , . . 388 

ASSIOKEE, BIGHT or, TO 60E : 5m Assionment ..... 346 

Assignment — Claim for damages for breach of contract — Right of assignee 
to sue — Transfer of Property Act (ZK of 1S82), ss. 3, 6 (e), 130 — 

“ Actionahle daim " — "Mere right to sue" A claim for damages for 
breacli of contract, after breacb, is not an “actionable claim” 
svithm the meaning of section 3 of tho Transfer of Property Act, 
but a “ more right to sue ” n ithin tho mearing of Bcction 6 (e) of the 
same Act, and therefore cannot l>o transforrwl. (Prr Mnelean C. J. 
and Ilarington J., Flotclier J. dvbitante 1 

And Mahomed t'. S. C. Ciiunder (1909) I. L R. 30 Calc. u46 

Bengal Chamber or Commerce, Arditration ; 5rc AniiimATioN . 388 
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Cmt. Srrr. rrKOTOtrv or { rnocKomB Cone (Act Vor 


ISOS) #». U:., 192, 529 . . ' 370 

ConiriED I.\W5 See CovTnA.CT 354 

CosipcvsvTidHronDi;A.TnornRf.iTiVK :5e«T>B<Tn nr basr on keom- 
OBTrr Act 302 


CoKrnACT — Injunction — Vrroch of eontract—Contraet of ptrnnai «Frvice-~- 
Affrecment — Ab$ene< of negative <i(;rcfmfnt — Nt^tivo covfnant impUed 
-^peeifio Jttlief Act (I of 2S77), 9. 57, also ilhistralton (rf ) — Reglraint 
of trode — D^majee — Contract Act ( IX of JS72}, *. 74 — Codified lav. 
By on ncfecTnont modo In Englnnd, JVt. trao onpfopod by B. & Co, a 
firm of Enginrors in CnlciittA. ns an Assistant «n thoir firm tor a period 
of 0 yoan. and It was' inl^r alia apxocd that " ho should diJigmtiy and 
to tbo best of/lws Ability devou> himself to tho’ duties incumbent on him 
onil should fnithfiJIy obnorvo onJ comply with such instructions 
AS ho might from time to time recoivo from the firm/* Dttring*tlia 
torm of his ongnceinent, JL loft the employ of B. & Co/Jnnd entered 
that of another firm. On a amt, inatitutod by B. A^Co., for'on In- 
junction to restrain M- from aws-ing, wirking or being employed 
by any other person or pe^ra mil for dnmngcs. ITeld, although 
there WAS no negative condition In terms in ttio agreement, a nega- 
tive covenant eoiild bo property impllcrt, under aoclion 6i of the 
Spocifio Relief Act, and ifittstrAttoii fd) thereto, which gave legislative 
sanction in India to the law os KM <lown by Solborno I*, J. in 



INDEX. 


\7olverhampton and Waltall Railway Company v. London and 
North' Wuttm Railvxiy <7» , L. R. 16 Eq. 433, CharUncorth v. 
MacDonald, I. L. R. 23 Bom. 103, Lumlty v. Wagner, 6 Do O, 
and S. 485, Whilwood Ohemieal Company v. Hardman, [1891] 

2 Ch. 410, Ehrman v. Bartholomew [1898] 1 Ch. 611, referred to. 
Whero tho law has been codified, it is of little avail to enquire wlist 
is tho law apart from such codliication : the Code itself must be looked 
to {os tho guide in the matter. As the contract had been most 
deliberately broken tho plaintiffs were entitled to an injunction 
according to tho principles of equity, justice, and good conscience. 

Btmir & Co. w. MoDONAto (1908) L L. R. 30 Calc. . . 354 

CoMTiucr Act (IX or 1872) es. 18, 19 : See Sau5 . . . .323 

Contract Act (IX or 1872) s. 74 ; See Contract .... 354 

Criminal PbooedurbCodk (Act Vof IS9S).es.l45, 192 (2) and S29{f)— 
DitpuU eoneerning land-^ uriedtclion of Mayietrate — Pendency of a 
eiml suit for poaaetiion of 1^« disputed land — Subaiflenee of proh ibito^ 
order on the date of the proceeding — Trantfer of eaie without furie- 
diction — Likelihood of a breach of the pfXKe. Tlio pendency of a 
suit under section 9 of the Specific Relief Act (I of 1877) with regard 
to certain land in dispute dooi not oust tho Magistrate’s junsdiction 
to take proceedings under section 145 of tho Criminal Proctnlure 
Co<.lo in respect of tho samo land, if ho finds reasonable groimcU for 
approhendmg a fcroacli of the peace Tho fact that on tho date of tho 
initiation of tho proceedings under section 14.5 of the Code there was 
a subsisting order under section 141, tho terms of which were not 
before tho Court, passed aeamst llw landlords in a proceeding, to 
which the tenants, through whom lliey claimed to be m potscasion, 


not vitiate tlio proceedings bv reason of tl>o provisions of section 
520 (/) Akbar AH Rkan v. ihni Lai. 4 C W N. 821. followed. 
Section 145 requires tliat the Magtstrate. before initiating proceed* 
ings thereunder, must bo satisfi^, on thn inatorials b.'fofe him, 
tliat there is fear of n breach of tho peace with regard to some 
Immoveable property between the parties. WJiero the .Magistiato 
initiated proceedings under wyjtion 145 on a nolice'report on wliich 
ho was satisHed tliat Uiero was an apprehension of a breach of the 
peace, and there was evidence on th" nwonl of a probability of turh 
bro.ach of tho peace, tho High Court refused to set aside the final order 
as without jiiiisdiotion 


Kisnoni I.«, Hot v Srinatii Uoy (1008) I L. R 36 Cale. 370 

Criminal PiiocEnrRK Cone (.4ct V or Jfios) s 421 See ArrtAL, 

APMissioN or . 395 

CnmiNAL rnocTDORE Cons (.4rr V or irosj f, .m', See Death ar 

nisn OR NEOUOEVT ACT . 302 

Criminal Rashvcss on Neoijoemck Set DrATit nr rash or N’eou* 

OENT Act 302 

DauaoRS : See Ojvtract ... . . 3.'.| 

OiVAOEs roR RREAm oT Co*rnt»CT Set Assio>mr'fT . 3(5 

Death av rash or keoijoent act — C n-siocf mthnett c* ne^*;tnce — 
Ft^nj at o*>iecl cn t\e rlv line o* on r»ssV.»ni*f nejs a p«,*4»e roai 
’peenrr prf«itUiont ap-untf dm;tr— Indian Pmit Cede tAlt 
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*egucn( <£«d rc<silith“eisr.flnn\iyj mmtwr tn Hite 

donor against hutbandj>f donee for possession of suhjut of gifl—Dojua's 

i ^uer of alitnation to pmrnt gift devolving on kusband, Thoqiiwti'oH 
m tlu» cftso was whether the eppeUnnt or the rewrondent en- 
Utled by inhcritanco to n village tho subjeot of a gift nald to hove, 
been oraUy made by njpredeceaaor in title of tho respondent to his 
daughter on her tnamago to tho appeUnni hi I8C8, for popswsion of 
'whicb.tho rcsiKtndcnt sued. Her casq was that tho gift tTMoobject 
, to;tho conditfon that on the death of tho donee without jwuo fwhieb 
event ImdoccurmJ) tho village ehauld revert to tho donor and hia heirs j 
and'sho roliod on on ekramama executed.by tho donor in Jg85, when 
thoj^doneo was eeparated from tho appeUanfe and was an hmiafco of 
herj,fftthor’» houao, by^which deod|tbo2.o3]eged condition of tho 
WQ8 ’recited ond confirmed. Tho defeneo eet up by the appellant 
wfiB^that tho \’illago had^been giv'on^^to hins^at fno marriago for tha 
benefit of himself and’bis wife, or. In the altemnfivo,5tl»t, if it was 
given to hia wife, ho tooUiit oA hcrlheir, Tho^Bobordinito Judga 
iound on tho'o^idcnco fhat^tho appoilant and respondent both failed 
to*prQVQ anyfeondition attacbod to tho gift, but thot,*ina*moeh aa ft 
Wfta]^coinmon ground that there waa a^gilt to tho daughter, ib^rausfc 
be proaumod to have boon an abooluto gift, and tho appellant was 
entitled aa her boir. Held, by tho Judicial Comroittoo, tliat tho High 
Court was right in roversing that deciaion, because, if the gift Of' 
tho villago wore absolute in favour of tho daughter, she h^, on 
the ovidonco in tho case, by tho eubaoquont deed of 1S83, agreed jt 
should o-t hoc death revert to her father and hia heirs. 


8aaM SftrrBKDA* S*nr v. Sana Kotx (JOOS) 1. 1* R. 88 Cfala . 8II 

'riujwyna or oasa j Su CRnnUii. Phockdorb Coce (Act T ot J 88 S), 

aa. 145, 198. 829 S70 

Tbaksfer or Property Act (IV op 1882 ), os. 3 , 8 («), 130 1 Su Asaaojr- 

MENT S** 

tf»iP»B, ArroomnsuT or i See ARBmu.TK)jr 388 

i; Wamra— /fwfa/menr hond^OefauU in payment of irwfalmfnia— Zsmt* 
tation^i^mitation Act (XT of IS77), s. £, Seh. JJ, Art. 7S— Cause of 
, aetion—JDieabtUty or inahiUty. In on unregistered instalment bead 
there wos s stipi^tion that in tho event o! default in payment 
of two conaecutivo infltalmenla tho creditor would be entitled to re- 
cover tho whole amount ooverod by tho bond, which was payablo in 
twelve inst^mentB. Tho second ioatalmant woe due on the 12th 
JuneJ899. The plaintifi broughtjsauit'en the Ist June 1805 for re- 
covopyTof the instalments due on tb© bond, relinqufafung the first 
two iiMtalmoota : — Held, that mere obetincnce on the part of the 
plaintiff from brin^g a ruit for recovery of the whole amount due, 
on the f^uxe of pajmient of the’fiist two^mef alraenta, did not amount 
to waiver ; and tnat limitation began to run from tho ISth June 1869, 
when the cause of action arose. No subsoquont disability or Jnabi- . 
iJty could arrast tho running of Umltatfon, under a. 0 of the bimitatiwi 
Act# BuTTOTtauih Hoy v. MaherooHafs AfoUah, ^ W. R. 21, and Sion 
iSohun Boy v. Coorjo C^^um <?eec<» I- L R. 15 Cole, S62, followed. 

Gi»on>RA SloiUJf Rot v. Item Njusatah Das (1009) I. S. 

’ - 38 Calc. 3®* 
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Se/or, it,. JtMicc admuood and it,. Justice 

BAIJNATH DHANUK 

V, 

EMPEKOB.* 

O! viaUnaniy 

cj ccruinuing init.andaid^ 

*"!, of IS60), «. 99, 147, US, 

ona oSo, 

« tbaacmai are jastifirf m reBi,tfag the thejt of iheit crop., they ciumot 
be eonstdeted ae membera of an nola^fnl assembly, triU. ,ho common objeef 

If^fh “ 'V f ““FS. because aoraa mambeta there- 

of may have exceeded the tight of private defence , but it aoma of the mombem 
continue m it, aftot tbo othora have exceeded the tight by the infliction of 
unneooaeaiy violence, and aid and abet the latter, they alec mint be 
considered as having exceeded the righL 
In the mailer of Kalte MundU (1) rofcired to. 

Where the accuaed, thioe of wham were armed with a ewotd, a (larom (ecytho) 
and a fojimio (iton-ehod elickj respectively, and the teat with toJSfe, went in 
a largo body to a certain dieptited land, where the laboumra ol the opposite 
patty were reaping eomo mamun crops, end attached them, fatally wound- 
ing one and severely injtiring another, it was h,U that the accused who 
ordered the attaek, and those who need the sword, garMa and Manda hod 
exceeded the right of private dsfonee, and eo also the others, who eonlinoed 
in the unlawful aaaeinbiy thereafter and sided and abetted the former. ' 


Cbeminai, Appeai, . 

The appellants Baijnath Dhanuk and othora wore tried 
before the Sessions Court of Patna by a Juiy on charges under 
sections 30J, 326, and 148 of the Penal Code and, except Bara 
Sahai, also under section of the same Code. The Jmy 
unanimously found Bam Sahai guilty under scetiom 320 and 
148, and the appellants under section 147 of the Code, and 
acquitted the others. Tho Sessions Judge agreeing tvith tbo 
Jury convicted Bam Sahai and sontonced him to five and three 
years’ rigorous imprisonment, respectively, on the two charges 

• Oimin*! Appeal Xo. *05 of lOOS, against the order of IT. W. C. Cam«Ju3» 
5eufotis Judge of ratna, dated 30th Jul^ )90S. 

(I)(1882> lO a 14.11.278. 
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proved against him , the appellants Baijnath Dhanuk , Ghansyam ' 1908 
Bhanuk and Ganouri Dhanuk to two years*’ rigorous impri- Baijnath 
sonment each under section 147, and the other appellants to 
one year’s rigorous imprisonment under section 147 of the Code. Emperor. 
All the appellants were further bound down in the sum of 
Rs. 300 to keep the peace for one year. 

The prosecution story was that one Rafiuddin had lands 
in Bokaila Khanda, which ever since his purchase, 6 years ago. 
ho cultivated as Hiai hhast. The accused, who were residents 
of two neighbouring villages, or their predecessors, at one tim« 
held ryoti jotes in Bokaila Khanda, but it was alleged that at 
the time of partition, before Rafiuddin’s purchase, they were 
ousted and their lands converted into hhvd hTiast, and that 
Rafiuddin had continued in peaceful possession. It was also 
the case for the prosecution that the crop of musouri growing 
on the disputed land at the time of the occurrence belonged to 
him. The accused claimed the land as their ryoti holding and 
asserted that the crop was theirs. On the 20th February 1908, 
Rafiuddin’s ladtvaris and harahiU proceeded to the land with 
40 or 60 labourers armed with small sticks, and cut some 
musouri of one plot, and were cutting the crop of another 
plot, when a body of men, 'numbering 100 to 160, who had 
collected at the dalan of the appellant Ghansyam, within 
sight of the land, went there and declared their intention 
of removing the reaped crop. The hadwaris remonstrated, 
whereupon the appellant, Baijnath, gave an order to beat them 
and to seize the crop. Ram Sahai, then attacked one 
Jhummun of the opposite party with a sword, inflicting a 
mortal wound. The accused Gban.syam attacked Rafiuddin’s 
men with a (scythe), Ganouri with a /oSanda (iron*shod 

stick) and the rest with lathis The malik Rafiuddin’s 
servants and labourers did not show fight, but ran away 
leaving Jhummun and Sheocharan on the ground. 

2Ir, P. L. Roy {Balm Atulya Charan Boss with him) for the 
appellants. The Judge has misdirected the Jury. He should 
have told them that, if the accused were justified in 
resisting the theft of their crops, they could not be 
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considered ns mombcrft of m unlawful aasombly, with 
<Jommon object charged, viz., to assert a right to 
V. land claimed by the malik, because some mem- 

nMrnnon. jj^rg of assembly miglit have exceeded the right 

of private dofonco: bdo In the mailer of Kahe ii;Kad;e{l), 

The Deputy Legal Jlemtmhmncer [Mr. Orr) for the Crown 
contended that all the appellants had exceeded the right of 
private dofonco. 


HowtwooD AND Ryves JJ. This is an appeal by Baijnath 
Dhanuk and six other persons against the convictions and 
sentences passed by the Sessions Judge of Patna, who, 
agreeing with the unanimous verdict of the jury, sentenced 
Baijnath Dhanuk, Ghansyam Dhanuk and Ganeuri Dhanuk 
to two years* rigorous imprisonment, and hfudhu Dhanuk, 
Didar Dhanuk, Teja Dhanuk and Bijai Dhanuk to one yearis 
rigorous imprisonment each, under section 147 ofthe Indian 
Penal Code. They were also bound down to keep thepeaoe in 
Rs. 300 for one year. 

It appears on the allegation of the maliks that they had, 
at the time of partition, six or seven years ago, ousted the 
Dhnnuks . who admittedly were the cultivating tenants of the 
lands in dispute, and the maliks in exercise of their alleged 
right were cutting some unripe mu^ouri with the aid of their 
servants, who do not seem to have been armed with anything 
more formidable than short sticks. The labourers, who were 
cutting musouri, must have had some kind of cutting instru- 
ments for th0'purpo3o"of reaping the crop. The allegation 
was that 100 or 200 of the Dhanuks, consisting of the men of 
the village which claims the land, and some related Dhanuks 
belonging to another village, came armed, one jRam Sahai 
with a sword, one Ghansyam with a garasa, one Ganouri 
with a Zo6aTida and the rest with lathteSt and attacked 
the malik’s men. On the order of Baijnath, Bam Sahai 
stabbed the deceased in the vitals with a sword, and ho 


278 . 
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foil on the ground. In his dying doclaration fho deceased 
named the seven men before us and Bulak and Dahi, the 
two men, who were not on their trial before the Court of Sessions. 
Ho named no others. Tlio Jury convicted all these men under 
section 147. Tlicy nl«o convicted Ram Salmi under section 
320 of the Indian Penal Code. Tlic appeal of Ram Salmi 
was rejected by a Division Bench of this Court on the ground 
that there could bo no possible doubt that ho at any rate ex- 
ceeded the right of private defence. Tlio present appeal appears 
to have been admitted on the ground, which is the only ground 
now taken b^* the learned Counsel for the defence, that the 
Judge ought to have told the Jury that, if the accused were 
justified in resisting the theft of (heir crops, they could not be 
considered ns members of an unlawful assembly, on the common 
object charged, namely, to assert a right on the land claimed 
by the maliks, because some members of that assembly might 
have exceeded the right of private defence. Now this, if es- 
tablished, would be a very good ground indeed for this appeal. 
But it Bccms to us that in no less than tw'o passages in his charge 
to the Jury, the learned Judge has drawn the attention of the 
Jury to this point, and on tlie second occasion ho spoke most 
specifically. We, of course, do not knowhow much he may 
have enlarged upon it, but these are only the beads of charge. 
He commences by pointing out to the Jurj’ that, if they are 
“ not satisfied that the crop was Raffinddin’s, and find in favour 
of the accused, then the latter had undoubtedly the right of 
private defence against the landlord’s emissaries, and were 
justified in interfering and removing the crop themselves. But 
the right is strictly a limited right, and, if it is exceeded, the 
benefit of it as a plea is lost.” He goes on to say “ the onus is 
on the accused to show not only that ho was exercising the 
right, but that he did not exceed it, and the onus may be dis- 
charged without adducing independent evidence.” He, there- 
fore, evidently considered that each man bad to establish his 
case for himself. Later on, after explaining the duties of the 
Jury and the law on the subject, hesays to the Jury “having 
found the actual facts for yourselves you must proceed in the 
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light of those romatka to dooulo ^vlicther the accused oxceedod 
the right in this case. Tf you find that the right was exceed- 
ed, then you should go on to consider the ovidonco of 
participation against each one of the accused individually.” 
Ho then pTOcoeda to eumraariso the ovidonco against each oi 
them. Tlio conaidoration of participation against each, which 
the learned Judge enjoins upon tho Jury, is obviously the 
consideration upon which they had to decide, if the accused 
had oxceoded tho right of private defence, or rather, if the 
right of private defence had been exceeded by all or any of 
them. There is, therefore, clear indication in this passage 
that tho Judge did warn the Jury not to place all tho accused 
in tho same category in respect of this right. But at the end of 
his charge ho gave them a still more decided warning. In 
dealing ^rith the caaeof RamSahai hesaya **you should also 
consider tho question of tho right of private defence -vrith xe- 
foTonce to the special and separate charge against RamSahai. 
la ho personally protected by that right as explained above ? 
You may find that the rioters generally did not exceed their 
right, but it does not follow that Ram Sahai did not exceed 
hia, if he acted in the manner alleged against a person armed 
apparently with at. most a small stick.” It is perfectly clear 
from this passage that the Judge drew the necessary distinc- 
tion between persons, who had used weapons and used them 
in excess of the right of private defence, and persons about 
whom it was open to the Jury to find that they had not exceeded 
that right. It does not » therefore, appear to us that there was 
a misdirection. But wo think it is perfectly clear that the 
Jury were moved to convict the persons they did by the fact 
that those were the only men, who were mentioned in the dying 
declaration of the deceased, and in connection with a ruling 
of this Court, which has been cited to us by the learned Counsel 
for the appellant, this view of the Jury becomes somewhat im- 
portant. In In the matter of KaUeMundhil), a Division Bench 
of this Court observed : “when individual members of that 
assembly exceeded their right of private defence, did it become 


(I) (1882) 10 C. li. B. 278, 280. 
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an unlawful assembly within the definition in section 141 of the 1908 
Indian Penal Code ? Such a conclusion could bo supported, Bawnatb 
if the Judge had found under section 142of the Indian Penal 
Code, that all or some of the ryots, having become aware that Emperor. 
the right of private defence had been exceeded by some mem* 
bors of the assembly, continued in it.** In that case there was 
no indication that they did. In this case the Jury evidently 
were moved by the most patent consideration that these were 
the men, whom the deceased had seen and identified, whenho 
was lying on the ground mortally wounded, under the order 
of the first accused , by Ram Sahai. He actually saw these 
men standing so near to him that ho could identify them. This 
would lead to an inference bythoJurythattherowasanxmlaw- 
ful assembly, and that these men continucdintboasscmbly,and 
aided and abetted the persons, who exceeded the right of private 
defence. As a matter of law wo are inclined to hold that Baijnath , 
who gave the orders upon which Ram Sahai used a sword, 
would not bo protected by any right of private defence, and it 
must be bold that ho exceeded that right. There is also 
another of the appellants, GanouriDbanuk, against whom there 
was evidence before the Jury that he used a hhanda (iron* 
shod lathi) upon the hand of one of the persons present. For 
these reasons wo think that there was no misdirection, ond 
that, oven if the Jury thought that the remainder of the accused 
had the right of private defence, they were fully justified in 
finding that these seven men had not that right, or continued 
in the unlawful assembly after they knew that the right of pri- 
vate defence had been exceeded. Wo may mention that the 
number of persons acquitted by the Juiy, possibly on the ground 
that they were acting in the exercise of the right of private de- 
fence, was 2S out of 36 charged before them. It is, therefore, 
clear that the Jurj’ must have had special grounds for bringing in 
the verdict they did against these seven persons, and wo cannot 
assign any other ground than that we have just now indicated. 

The appeal will be dL'missed, and the accused will serve 
out the rest of their sentences. 


B H. M. 


Appeal dUmwed. 
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Before Mr. Juetiee Ilolmtcood and Mr. Justice liyves. 

EMPEROR ■ 

V. 

MORGAN/ 


Death by rash or negtigent act — Criminal rashness or negligence — Firing at 
object on the sky-line of an eminetxee near a public road without proper 
precautions against danger — Indian Penal Code {Act XLV of 1S60), 
ss. 304A, 336, 337 and 33S—-Compcn3ation to relative for death by rash 
or negligent act — Criminal Procedure Code {Act V of 1898), s. 54S. 

Two peraons, one a corporal and tho other a pnvato, who had both been 
in tho regiment over four years, went to a plantation at the edge of which 
there was on eminence on which they set up at the sky'Une a small tin case as a 
target, and fired several shots at it. from a distance of 100 feet, mth a quarter 
Inch bore saloon riile sighted to 100 yards. There was a public road used by 
the villagers about 150 yards away, and 60 feet below tho level of the eminence, 
but in the direct line of fire. 

The road was not visible from tlie firing point, but clearly so from the 
target. A bullet struck a man passing along the road at a spot in the line 
of fire, though it did not appear, who had fired the shot. No precautionu < 
of any kind wero taken to prevent danger to passers-by on the road from 
such firing. _\, 

Held, that they wet© both giulty of criminal rashness and negligence 
within section 304A read by itself without reference to ss. 34 and 107, in firing 
at an object on the sky-line of the eminence, against the light, (which was in 
itself dangerous), near a public road within the zone of fire with a rifie which, 
sighted to a 100 yards, they must have known might easily carry some consi- 
derable distance beyond and prove fatal, without taking any precautions 
or using the slightest circumspection with reference to the safety of others. 

The words " rash or negligent act” in . section 304A of the Penal Code 
have the same meaning as •* does any act so rashly or negligently” in sections 
336, 337 and 338. Section 336 renders criminal the doing of any act so 
rashly or negligently as to endanger human life or the safety of others, irres- 
pective of the consequences. Sections 337 and 338 only impose a greater 
punishment when hurt or grievous hurt is the result of such rashness or neg- 
ligence. Section 304 A provides for the case of death by such rash or negli- 
gent act under circumstances not amounting to culpable homicide. 

• Criminal Reference No. 40 of 1908, by F. 8. HamUton. Sessions Judge 
of Darjeeling, dated the 16th November 1908. 
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Reg. V. Salmon (1) and i?ej. V. AVrfamam JTcjjadftuaftdnam (2). 

Section 545 (1) (6) provide? for compensation, in case? whoroit ia recover- 
able under Act XIII of 1335, to the person? therein indicated, r»;., “ the 
wife, husband, parent and child, if any ” of the dceoasod. 

Ynlla Gangulti v. ilfamt'di DaZi (3) disaontod from. 

Criminal Reference. 

The accused, Corporal Morgan and Private Lawson oi tho 
Highland Light Infantry, were tried under sections lil* of 
the Penal Code before the Sessions Judge of Darjeeling with a 
Jurj', who found that they, or one of them, caused tho death 
of tho deceased, that they were careless but not criminally so, 
and that they were, therefore, not negligent within the mean- 
ing of the section. Tho Sessions Judge refused to accept the 
verdict, and referred the ease to tho High Court under section 
307 of tho Criminal Procedure Code. 

On tho morning of the 25th October last the accused wont 
out for shooting practice with a quarter-inch boro saloon rifle 
sighted to 100 yards. Tlioy went down tho Old Calcutta Road 
and up tho hill-side to a plantation, where they found a tin case 
about six inches by four, wluch they sot up as a target at a 
spot (marked c on tho plan) on tho sky-line on a small eminence 
at the edge of tho plantation, and fired several shots at it from 
a point (marked 6) , a distance of 100 feet, and against the light. 
Tho Old Calcutta Road, a bend of which comes directly in tho 
lino of fire from 6 to c, was not visible from tho firing point, but 
clearly so from c, to which tho accused admittedly went in order 
to fix up the tin case. The distance of tho road from this place 
is about 150 yards beyond, and lower by about 60 feet than 
tho level of tho eminence. The road was not usually much 
frequented, but it was a public way used daily by tho villagers 
of Aloobari. A bullet struck the deceased, who was passing 
along tho road, at a point d, which was in the direct firing line 
between 6 and c. It was not found, who fired the fatal shot, 
but tho bullet extracted from tho body of the deceased fitted 
tho cartridges used by tho two accused. 

(!)[ltg0]L.R. 6Q. B. D. 79. (2) (1872) 7 Mad. H. C. 119, 120. 

(3) (1897) L L. R. 21 Mad. 74. 
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J/r. .Stokes (with him lytUt Mohnn Danerjee) for tho 
ncciHod. Tlio vordictof tho Jury is plMn. Tiioy found that 
tho nccuaod were nogligcnl, Imt not criminally bo. They nro 
entitled to find tho degrro of nogligenco thoro was in the 
case as a question of fact. Tho verdict is not pen-erae, and 
should not bo interfered with. 

Tht Deputy Legal Rtmcmhranccr (jifr, Orr) for the Crown. 
Tho ovidcnco shows tiiat tho accused were guilty of negligence 
within tho meaning of section 304A, and, oven if not, the 
offence under section 33C has been made out. 


IIoLMwoOD A^’D Uyve3 JJ. Corporal Morgan and Private 
Lawson of tho Highland Light Infantry were placed on 
their trial before tho Sessions Judge of Darjeeling and a Jury 
on tho 10th of November 1008. The charge against them, as 
amended in tho Court of Session, was framed under section 
30iA read with section U4 of tho Indian Penal Code, and ran 
as follows : — “That you, on or about tho 05th day of October 
1908, at Aloobari Busti, each abetted the other in tho causing 
of death by a rash or negligent act, each being present when tho 
act, which resulted in death, was committed, and tho net abetted 
being committed in consequence of tho abetment, and thereby 
committed an offence punishable under sections of 
the Indian Penal Code.” AVo will refer later on to the word- 
ing of this charge. The accused pleaded not guilty to the 
charge and, at tho conclusion of the trial, tho Jury returned the 
following verdict : “ Wo find that the accused, or one of them, 
caused tho deceased’s death. We find that they were careless, 
but not criminally so, and that, therefore, they were not neg- 
ligent within the meaning of the section. We, therefore, find 
them not guilty of the offence charged.” The learned Sessions 
Judge, however, refused to accept this verdict, and has referred 
the case to us under tho provisions of section 307 of the Code of 
Criminal Procedure. 

The facts of the case are very simple and are admitted. 
Indeed, almost the entire evidence, which connects the accused 
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with tho death of the unfortunate man Kachar Singh, is to bo 1909 
found in tho frank statements which tho accused made before Bmpebor 
tho committing Magistrate and to which they have all along sroEOAN. 
adhered. It appears from these statements, which we accept, 
that on the morning in question the two accused, who belong 
to a regiment that has been stationed for some time at Jala- 
pahar, went out to practise target shooting. They took with 
them a “small rifle.” This rifle is not before us, but it was be- 
fore the learned Sessions Judge and the Jury, and has been de- 
scribed as having a small bore, onc-fourth inch in diameter, 
and was sighted for 100 yards. They proceeded down what 
is known as tho Old Calcutta Road and along it* to the Bhutia 
graves, and then climbed up the side of tho hill to tho crypto- 
raeria plantation. Hero they found a small empty tin which 
they used as a mark. They first stood at a point marked / on 
the plan, and fired a few shots at tho tin, which was placed at a 
point marked e. They then went from / to a point marked &, 
and placed the tin at a point marked a. So far their shooting was 
perfectly safe. Next, they placed tho tin again at c on 
a small eminence on tho sky-line, and fired at it from 6, a dis- 
tance of 100 feet, against tho fight. It appears from tho evi- 
dence that a person standing at h and firing at c, which was on 
the sky-line, could not see tho Old Calcutta Road, a bend of 
which comes directly into the fine of fire from 6 to c, some 640 
feet, according to the map, beyond tho point c, but some 60 feet 
lower. This measurement, however, is entirely fallacious, as 
it was made by passing a tape over the very uneven surface of 
the intervening gro\md. Tho actual distance that tho bullet 
would have to travel between tho points c and d docs not seem 
to bo more than about 150yards. Fortho first 120yardsorso, 
probably its flight was fairly horizontal ; after that tho bullet, 
which had lost much of its velocity would probably have drop- 
ped very quickly. It is proved, however, that a person, stand- 
ing at c could plainly see tho road. In their statements the 
accused say they both went to the point c to place the tin. They 
must, therefore, if they had used tho least circumspection, 
have noticed this'road. It is true that the road is not one that 
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htJm«n rr f h'* 7^^ fnfr»v dnfrr fif m eri 

i‘0*'Tn>^Mv VT V.rpUr»^!i!lv/* lrrr«|rrtitn f f fU 

qtirnr^->, «fli mi Kmt. ^n ll*' *.f fhU rn-r, 

tjir *»f **■ *’ j’iv^TJ affvrf , 

fttr (rI»-Mly vi ri^ink-n tj'ftt loth tli#- pr^rM ftrrn^d rr.tiM 

hnyp hittn tiM^f r^rtif-n a:;?*, t rf,-vti<r tUy frrtl with 

tli^ nil'' frriH l!:r pf nl A. at n n tirh t»hi( h (h*-y I .*(! p*Eirf(! rn 
th^ ply lir.i* Rl f. wtthmi! hnvinj* tskr-n ^hy | rrrftjjtlf>n rr 

th^p!}{rhtr<“» r|frtim*p«‘r:tVn with TffMtl to fht' •nfrty ff f-tlm'*. 
Section »ir»7 Mily a CnuTi to »n5f rr*^ prrttrrpHns'hrr^T.t 

whfn hurt in itir of fufh rrimitwM or r.^ctlcrncr*, 

Simil.nrly portion 3nfi |tro\i»I^*» for n *till firrthrr fnhttrrfd 
ptmhhrurnt when, nmfer nimibf fifrntn'tnnrej*, hnrt 

h thn rr^uU Tlie orJptnAl Cr<b irtulr ro ] rcvM< n for tl.o cft?f 
of deftth heintj eMt*e<l hy ftirh ft rn*l» or flCt. Wo 

think protinn HOtA «!oe^ nothin? morr thnn supply t) or nuwon 
!»,v rorujorin? a forpon or porronj*. uiio onn’oif fhotbath of 
nnothcr hy ft rn^h or nochernt net, umW oircumrtftnro^ not 
ftmtnintinpto futj'nhto hoinimlo. hnhh' to jnini'hmtnt nptotwo 
yonrs* itnprhnntncnt, or with n fine or with loth. Wo think, 
tliorrforo. thnt loth tho ftcc«*rd enn hpnUy lo renneted nnd 
ptinishcd under rcetion ttOiA of tlio Imlifin Penal Code lx*cau?e 
tho tioftth of Knehnr Sinph wn« directly tluo to whnt wo hoM to 
bo n criminally nrplipent net on the part of both of the necu.'cd 
within tlio meaning of reetton HOIA. We, tlicrcfore, think 
that tho law' in India i.*i in nrcord with w'fmt was laid dovrtx 
in jRej. v . 5ofnion ( I) , and that it ia imncccpaary to call in aid se<s 
tiona 34 or J07, even aasiiming that either of thcao Bcctions 
couJd possibly apply when tho lacta showed that at the most 
tho accused were guilty of “negligence” only. It isdifRcult 
to SCO how n person can “abet” tho “neghgonco" of another 
without himself being eqnnby “negligent” within tho meaning 
of tho section, having regard to tho deilnition of “ negligence” 
above quoted. It seems to us that these two soldiers, ono of 
whom ia aCoTporal, and both of whom havoheen in tho army 
for over four years and, therefore, must bo familiar with tho 


(1) (1880) un QQ.B.n. 70. 



VOL. XXX VI. 3 CALCUITA SKRIES. 


309 


use of fire-arms, were bound to uso nil reasonable precautions 
to prevent their firing from endangering human life. Although Empehob 
the rifle they vero using was not a very dangerous weapon, jior’oak. 
they must have loiown that, ns it was sighted up to 100 yards 
at least, it might easily prove fatal for some considerable dis- 
tance beyond that limit, and the fact that they fired at an object 
on the shy-lino on the hill side and againstthe light was, as they 
probably would have themselves admitted, if they had stopped 
to think for a moment, in itself dangerous. Purthcr when 
they stood at the point c to fix their marie, they should have 
looked round and satisfied themselves that there was no danger 
in firing in the direction from h to c. If they had used the least 
circumspection, they would have seen that the bend of the 
public road was in the direct line of fire, a little below them and 
not more than about 150 yards distant. 

Por the above reasons wo convict both the accused under 
section 30tA of the Indian Tonal Code. 

We do not, however, think that a severe Bcntenco is called 
for in this case. We think the ends of justice would be met 
by imposing a fine. Wo direct that they bo lined Rupees 
fifty each or, in default, suffer rigorous imprisonment for a 
period of three weeks. Wo further direct tliat the fines, if paid, 
be handed over to the widow of the deceased or such other 
person, whom the District Magistrate on enquiry may find 
entitled to it, under the provisions of section 545 of the 
Criminal Procedure Code. 

We are aware that a Full Bench of the Madras High Court, 
in the case of Yalla Gangulu v. Mamidi Dali (1) has held that 
compensation cannot be given to the widow of a deceased 
person in a case like this. But, apart from the rulings of the 
Madras High Court, we know of no ruling which has taken the 
same view of section 645 as it stands in the present Code, and 
we prefer to follow the opinion of Benson J. to the contrary in 
his order of reference to the Full Bench for the reasons which 
he has given. There are two cases of this Court which inter- 
preted the law in the same way as the Full Bench of the Madras 


(1>{1897) I.L.B. 21 Mad. 74 
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Tlio principal question for decision in this appeal was the 
nature of the interest granted hy the late Maharaja Eajendra 
Kishoro Singh of Betia to his daughter Eatnabati Koer in the 
village of Samahuta. 

The Botia Raj waa an impartible estate. In 1807 the ovuer 
was Maharaja Rajendra ICishoro Singh. On 28th July of that 
year, he executed a deed by which ho appointed a committee 
for the management of his estates and undertook, among other 
things, not to alienate any portion of them. He died on 28th 
December 1883 and was succeeded by his son Maharaja Sir 
Harcndra Kishorc Singh, who died on 26th March 1893 and 
was succeeded by his senior widow I^faharani Sheo Ratan 
Koer, on whose death on 24th IMarch 1890 Maharani Janki 
Kocr, the respondent, as junior widow became entitled to the 
estate. 

On ICth June 1883, Maharaja Rajendra Kisbore Singh 
executed the following document in favour of his daughter 
Babui Ratnabati Koer : — 

“liIo«zah Sflmahuta, Te^innah Bfll. District Swun, wm without thft ^ 
execution of any deed conveyed by gift in I<hoincIm to my daughter Babui 
Ratnabati Koer on the occasion of her marriage, and no deed has up to this 
day been executed in respect thereof in favor of the Raid Babui Saiieba. 1 
have been paying tho Government Revenue and rood cew, etc., and my name 
etill stands recorded in the Collectorote. It ie now necessary that a deed in 
respect thereof should b© executed in favor of the said Babui 8aheba and 
her name repstered in the CoUectorate. Therefore I convey by gilt in 
khoincha hereunder the said mourah, mousah Samahuta, Pergunnah Bah 

the value of which is Be. 100,000 to Babui Ratnabati Koer (may die live 
long) with the same conditione as before- It is provided that the said Babui 
gahoba shall, without having the power of maidng transfer, hold possession 
of the said mourah and enjoy the proceeds thereof during Iier lifetime. 

After the death of the said Babni 8ahebo any child bom of the womb of Babui 
Saheba will hold possession of the same. In tlie event of her dying without ^ 
any child bom of her womb, the sidd mouzah will again rovert to me and otter 
me it will pass to tny heirs os proprietora thereof 27ie soid Babui Saheha 
shall got her name registered in the CoUectorate on eicpunction of my nemo 
and pay the Government Revenue and pulilic demands : I neither have nor 
shall have any objection to it.** 

The oral gift therein referred to was made in January IBG8 
on tho occasion of tho marriage of Ratnabati Koer to Sham 
Shivendar Sabi, the present appellant, and it appeared from 
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the recitals in the above deed that subsequent to the gift 
the name of the donee was not entered in the Collector’s re- 
gisters, whilst the Government revenue and village cesses were 
paid in respect of Samahuta by the Maharaja : though from 
the time of the marriage until his death in 1880, Sridhar Sahi, 
the father of the appellant, seems to have received the rents and 
profits of Samahuta on behalf of his son. 

On the succession of Maharaja Sir Harcndra Kishoro Singh 
in December 1883 to the Raj, in pursuance of a step w’hich had 
been contemplated in his father’s life-time, an application was 
made on 13th February 1884 that the name of the donee 
Ratnabati Kocr should be recorded in the Collector’s regis- 
ters, and orders for the entry therein of the lady’s name were 
made on 2l8t June 1884 The claim for such registration was 
expressly based on the deed of 15th June 1883. 

On 20th August 1890, the appellant’s name was entered in the 
register as manager on behalf of Ins wife in regard to one half 
tho village of Samaliuta, and on Slst March 1896 in regard to 
the other half. 

Ratnabati Koer, who -since 1875 liad separated from her 
husband and had lived with her fathei, died on Gth August 1806 
without leaving issue ; and on 29th October 1806, npplieation 
was made to have the name of Malmrani Janki Koer, who had 
then succeeded to tho Raj, entered on the Collector’s register 
in place of that of Ratnabati Koer, on the ground that under 
tho conditions on which the village of Samahuta was lield it 
reverted to tho Bctia Raj on the death of Ratnabati Kocr with- 
out is'sue. 
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An application for tho registration of his ovm name was 
made on 4th Fcbnmry 1897 by the appellant, vho based his 
claim on his pos-scssion. 

Both tliese applications were disposed of on 17t!i October 
189S bv an order of the Deputy Collector, who directed the 
entry of tho ap|>olIanl’s name on the register, m consequence 
of which Maharani Janki Kocr on 13th Februnn.* 1900 insti- 
tuted the suit out of which the pre-ent appeal aro'e. 





6At.0nTTA SERIES. [VOri. XXXVt. 


Sham 

SniVEHt>AU 

Sahi 

Janki 

Kobr, 


The plaint recited the gift by Maharaja Rajendra Kishote 
Singh to Ratnabati and the conditions on which it was made, 
stated that in accordance with those conditions the village of 
Samahuta reverted to the Betia Raj, and prayed for possession 
thereof with mesne profits. 

The defendant in his Avrxttcn statement asserted that at 
the time of his marriage the village of Samahuta was gifted to 
him personally for the benefit of himself and his wife and not 
to his wife; and, in the alternative, that if the gift was made 
to his wife it was made free of the hmitations and conchtions 
sought to he attached to it, and convoyed to her an absolute 
estate in the village, which on her death vested in him as her heir. 

The Subordinate Judge was not satisfied Avith the oral evi- 
dence adduced on bebaif of the plaintiff, remarking that it was 
incredible and repugnant to Hindu feeling that on the auspi- 
cious occasion of the marriage of Ratnabati the gift should 
have been made expressly defeasible on her death without 
issue, and he held that the ceremony at which, according to the 
plaintiff's case, the gift was made ** only takes place when the 
bride for the first time goes to her husbana’s house, on which 
occasion farewell gifts are made m khoincha (extremity of the 
cloth worn by the girl) which is untied in the girl's husband's 
house and remarked that Ratnabati having been married 
in childhood went to her husband’s house for the first time 
four years after her marriage, while “ according to the case of 
either party the defendant’s father, and after his death the 
defendant, have been in possession of Samahuta and enjoyed 
the profits since the date of the gift in 18G8.” With regard to 
the ehrarnama, dated IBth Juno 1883 on- hich the plaintiff 
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the documents relating to the various proceedings under the 
Land Registration Act (Bengal Act VII of 1876) and the Land 
Acquisition Act (X of 1870) and so far as the piaintifi’s case 
was concerned he concluded as follows : — 

“ From tho ohsorvatioas mado above upoa tbo oral aad documontary proof 
of tho j)laiatiS, I Had she has fodod to provo affirmatively her cose as alleged 
m tho plaiQt, VIZ,, that taahal Samahata wosgtvon to Babm Itatoabati in dan 
khoincha for her hfo aad that after her death it would devolve upon hor issue 
and that on her dying childless it would revert to the Xletia Raj/’ 
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As to the defendant’s case tho Subordinate Judge held that 
on the oral evidence “his title to Samahuta in dahez was not 
established.” After considering the documontary evidence 
ho expressed the opinion that it did not improve his case, and 
as to the cases of both parties he concluded his judgment as 
follows : — 

“ Ths reiult of the coosideratioa ofjtlio evidsoeo m this cass is that the 
plamtiff has failed to ostablish the coeo os alleged by her aad that the defend' 
ant has also not beoa able to make out (bo cose of absolute gift of Samahuta 
in dahex to him. It is admitted on behalf of the plaintiff that village Sama 
huta was given under a verbal gift to the defendant’s mfe, Babm Ratnabati 
Koer, on thooeeasionof hor marriage. She alleges, however, that tho g:ift was 
a qualified one, being defeasible on Babui dying cliildlese. This limitation 
or condition la not proved Hence under tho law tho gift must be considered 
to have been made absolutely to the Babm, ond on her death tho defendant 
ai her husband and heir is ontittad to succeed to \'iUage Samahuta m which 
hia possession has been undistorbod all through and ae gush it must be 
malntomed. The plalntifl’a suit must accordmgly bo dismissed.” 


On appeal by tho plaintiff the High Court (Henderson 
and Geidt JJ.), whilst expressing their opmion that little reli- 
ance could bo placed on the oral evidence on either side with 
regard to tho terms on which the gift was made, held with re- 
ference to tho ekrarnatna of 15tb June 1883, and tho proceed- 
ings under tho Land Acquisition Act, and Bengal Act VII of 
1870, and having regard to tho circumstances under which tho 
gift was mado and to tho conduct of tho parties subsequent to 
tho gift, that tho plaintiff had established that tho gift was 
mado subject to tho condition alleged in tho plaint. The High 
Court therefore reversed tho decision of tho Subordinate Judge 
and mado a decree giving tho plamtiff possession of Samahuta 
with mesno profits. 
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0 ^’ Tins AVlT.Ah, 

Sir Ji.Ftnla^y K^G.^ ivml Kcnicorthi; lirou'n, for thonppcllant, 
coutcfvdcd ot\ lUo oviiloi^co ilmi iho IJigh Court was wong in 
holding thnt the respondent hnd proved timt tho gift was made 
subject to tho condition nlleged by tho respondent. For tho 
reasons given by the Subordintitc Judge it was submitted tlmt 
tho High Court ouglit to have found thnt tho nppelbnt 
was entitled to tho village sued for either in hiso\vn riglit or as 
heir to Kalnnbati Kocr. Tho village, Ibo subject of tho gift, 
was of considerable value, and it was verj* improbable that the 
condition, if made, would not have been put on record in writ- 
ing, and not left, in tho ease of an estate of such value, to bo 
settled orally. Tho burden of proof in tho matter was on tho 
respondent and sho hnd not discharged it. Rcfcrcnco 
was made to the Land Registration Act (Bengal Act- VII of 
1876), section 3, clause 6. 

DeGrutjlher, /u.C., and A’. U. Eddis, for tho respondent, con- 
tended that there were concurrent findings of fact tliat at tho 
time of his marriage tho village in suit was not gifted to tho 
appellant. As held by tho High Court tho respondent had 
sufficiently established that tho village was given to Ratnahati 
Koer subject to tho condition that, if she died nithout issue, it 
should revert to the Betia Raj. As to the probability that tho 
ehraniama of 16th Juno 1883 stated the true facts of tho matter 
as to the gift, reference was made, among others, to tho follow- 
ing passage from tho judgment of tho High Court. “ It must 
not be lost sight of that at this time the defendant and his wife 
were on very bad terms, that they had ceased to live as husband 
and wife, and that there wa» no longer a possibility of issue of 
this marriage. On the onehand, this fact might be a very good 
reason for a deed being executed in order to put on record the 
actual terms of the gift. On the other hand, as suggested by 
the defendant, it might be an equally strong reason for the 
Maharaja endeavouring to prevent the village on the death of 
his daughter passing into the hands of tho defendant and so 
being absolutely lost to the Raj. But the evidence is that tho 
Maharaja was up to his death on good terms irith his son-in-law. 
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At tho same time it must bo taken thattho i^Inharaja was aware w.-. 
of tho terms of tho original gift and ho admittedly enjoyed 
tho reputation of being a thoroughly upright and honest man.” Sabi 
T he reason for tho ekrarnama being executed was in order Janxi 
to conform to tho provisions of the Transfer of Property 
Act (W of 1882) as to registration. Tlio right of tho parties 
to the village was now, it was flubraitted, governed by tho terms 
of that deed, by which provision for reversion to tho Raj in de- 
fault of issue, is expressly made. Rcforcnce was made to 
Mayne’s Hindu Law, 7th edition, pages 885, 880 as to tho power 
of a wife to dispose of property without consent of her husband. 

Tho conclusion como to by the Subordinate Judge in favour of 
tho defendant was one, which there w'as no ovidonco on the re- 
cord to support. 

Sir R. Finlay, K.O., in reply. 

The judgment of their Lordships was delivered by— 

Lord Macnaoiiten. This is an appeal from the High ^ 

Court at Calcutta reversing the decree of the Subordinate 
Judge of Sarun. 

The matter in controversy is the possession of mouza Sama- 
huta. This mouza formed part of an impartible raj known as 
Betia Raj. In 1868 the owner of tho Betia Raj was the Maha- 
raja Rajendra Kishore Singh. In that year his daughter Ratna- 
bati Koer was married to tho appellant, Sham Shivendar Sahi. 

On the occasion of the marriage tho Maharaja made a verbal 
gift of Samahuta. The question is : To whom and on what 
conditions, if any, was the gift made ? 

In the Court of first instance the respondent, Maharani Janki 
Koer, who had succeeded to the raj, maintained, as she still 
maintains, that the mouza was given to Ratnabati subject to 
a condition that, if she should happen to die without issue — as 
she did — it should revert to tho raj. She was plaintiff in the 
suit. The appellant, who was defendant, asserted that Sama- 
huta w’as given to him, for the benefit, of course, of his wife 
and hunself. He also set up, argumentatively, an alternative 
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statement ho suggested that, if it should 
SagEuDAK lio lield that tho gift was a gift to his wife— which, he averred, 
was not true in fact— then it ought to bo hold that, on 
jAKra tho death of his wife without issue, he becamo tho owner as 
her heir. 

Tho marriage of Ratnabati took place in January 1868. 
The bride was then seven or eight years old, the bridegroom 
nine or ten. In April or May 1872 Ratnabati went to her hus- 
band’s house. She stayed there only a short time, returning 
to her father in Juno or July 1872, In November 1873 or 1874 
she went back to her husband, but left in November or Decem- 
ber 1874 or 1876, declaring that she would rather die than live 
with him any longer. The rest of her life was spent at Betia, 
where she resided with the Maharaja. 

From the time of the marriage until his death in 1880, Sri- 
dhar Sahi, the defendant’s father, received the rents and profits 
of Samahuttt on behalf of his son. 

In 1877, after tho Registration Act VII of 1876 came into 
force, the Maharaja applied that his name, which had remained 
on the Collectorate books, might be registered in respect of 
Samahuta. The necessary notifications were issued, and, after 
some opposition at first on the part of the defendant, the name 
of the Maharaja was registered, and registered ultimately with- 
out objection in July 1879. 

On tho 16th of June 1883, the Maharaja executed an ehar- 
nama, which is the most important document in the case. 
After reciting that Samahuta had been given to his daughter 
by way of khoincha gift at the time of her marriage, but that 
no deed had been drawn up, the Maharaja purported to convey 
Samahuta to Ratnabati by way of khoincha gift “with the same 
conditions as before,” to hold possession and enjoy the income, 
but without power of alienation, subject, however, to the pro- 
vision that, in tho event of her d3dng without issue, tho pro- 
perty should revert to him and after him to his heirs. It was 
also provided that Ratnabati should get her name registered in 
the Collectorate and pay the Government revenue and all pub- 
lic demands. 
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On this deed being executed, Rntnabati took steps to get 
her name registered, rol3’ing on the deed of the I5th of Juno 
1883 for her title. No objeetion was raised on belmlf of the 
defendant. 

Tlio Maharaja Rajondrn Kishoro Singh died on the 28th 
of December 1883, and was succeeded by his son, Sir Harendra 
Kishoro Singh. 

Ratnabati’s name was duly registered on the 21st of June 
1884. 

Shortly afterwards the dcfcnd.ant brotight a suit against 
Harendra to recover his wife, but the suit w.as dismissed. 

Between 1884 and 1891 several pieces of land in Samahuta 
were acquired for the Bengal North-AVestern Railw.ay The 
purchase money, or compensation, was received by the Slaha- 
raja, although tlicrc seems to liavo been a claim at first on the 
part of the defendant. 

In 1887 the defendant brought rent suits against tenants 
of lands in Samaluita, alleging that he was in possession and 
making collections in his own name. TIio suits were dismissed 
on the ground that lie was not the registered proprietor, the 
lands being registered in Ratnabati’s name. Tlicnhc applied 
to be registered as manager for his wife In this applica- 
tion the deed of the 16th of Juno 1883 was again referred to, 
aiid recognized as a document of title 

The Maharaja Harendra died on the 26th of March 1893, 
leaving two widows, hut no issue. On the death of the elder 
widow the present respondent succeeded to the raj as her hus- 
band’s heir. Then she claimed to be registered in the place of 
Harendra. But after a contest before the Deputy Collector, 
the defendant succeeded in getting mutation of names in his 
favour. 

The ground of claim, which he asserted, was not inheritance 
from his wife, but “ proprietary right, having possession.” 

The respondent then brought this suit. 

The Subordinate Judge gave judgment on the 14th of April 
1902. He observed at the outset of his judgment that it would 
bo a difficult task to arrive at a right conclusion in this case. 
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1 fi*'i(lt', n*! nmvorthy of rrcflit, th<' om! rviflrTico nddiiccfl 

’Sii^rvftin' lo provp ^^Imt uni snid nntl 

S-OH tionf oil fho ocrniion nftho mnnrinpo. Hr rojccfcd tho cjiie 
jjiNKt put fonvnrd on fjclmlf of tlio tipfriulnnt, uliipli uns tlmt Snmn- 

° Imtn vm pivcn to him. llo ihoiipht <h(* dcfcndnnt himiclf nn« 

ivortliy of crodit . But ho nlfo rojcotod tho civ?c of the plnintifl, 
mninly on the ground that it %vn.*j imponildc to heliovo that 
on 80 nu.ipioloui nn occmion ns mnrringo the contingency of the 
dentil of tho bride without muc could have been referred to. 
“Tlio Rtorj’ of the gift,” hosn^'8, “isnltogethcrrepugnnnt to a 
Ilindu fooling. It can find no crwlenco with me.” And tlien 
ho hold that , ns tho plaintiff fAiIe<I in her case and the defendant 
failed in his, it followed, inasmuch as it wa.s common ground 
that there was a gift, that H must hr taken that the gift 
was nhsolute in favour of Ratnahati. And so it was 
adjudged that (hr defendant should succeed ns heir to 
his wife. 

Tho lonmcd Judges of (hr High Court on appeal roversed 
tho judgmrnt of the Suhordinnte Judge. Tliey agreed Trith 
him in thinking that no relianee could ho placed on the oral cri- 
donee. But they thought that there was no ground for im- 
peaching tho chramama of tho ICth of Juno 1883, and, after 
a careful and olahorato review of all tho facts and circumstances 
of tho case, they came to tho conclusion that tho acts and con- 
duct of tho defendant wero inconsistent with tho case which he 
set up as being the true case, and cciually' inconsistent with tho 
case on which ho was content to rely, although ho protested it 
was not true. 

The learned Judges rejected with something like scorn the 
excuses which tho defendant made for his conduct and his affec- 
tation of ignoranco in regard to what was being done from time 
to time in his name and on his behalf. This part of his case 
* depended entirely on his own testimony. His character for 

truth fared no better in tho Court of Appeal than in tho Court 
below. The learned Judges describe him as " a man who is 
utterly reckless as to what he will say, if be thinks it will 
advance his case.” 
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On the.nppca! to tlii? Board tlio learned Counsel for the 
appellant attacked the judgment of tho High Court on the 
ground that the learned Judges had not addressed thcmselres 
to what was then tho real issue. Tljoy had, it was said, 
combated with great elaboration a case which had been 
disposed of in tho Court below. They slew tho slain over 
again.* But they gave tho go-by, or at least paid scant atten- 
tion,‘to the grounds on which tho Subordinate Judge had decid- 
ed in favour of tho defendant. 

Their Lordships think that this criticism is not well founded. 
1! tho judgment of tho High Court is read carefully, it is quite 
plain that tho defendant must have relied, and relied entirely, 
on the case which ho set up »n his uTitton statement. That 
was, as the learned Judges say, his “real case,” although an 
alternative case was suggested. This is clear from tho judg- 
ment, which docs not even notice the main, if not tho only, 
ground of the judgment of the Subordinate Judge. But it is 
made still plainer by tho course which the defendant adopted. 
He was not altogether satisfied with tho judgment ho had ob- 
tained in his favour. Ho died a memorandum of cross-objec- 
tion to the plaintifi’s petition of appeal. He preferred his peti- 
tion, he said, “ being dissatisfied with a portion of the decision 
of the Subordinate Judge.” The main ground of his cross-ob- 
jection was that the Court below was — 
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‘ wrong in rejecting tho coae sot up by tho potitioner and ihsbaliovmg tho 
evidence adduced by lum m support thereof Thosatd Court should have 
held upon the evidence on tho record that Samahuta was given to liun ab> 
eolutely for the benefit of himself and hss wife at the time of the departure 
of the borat as alleged by him.” 

Probably the defendant was well advised in taking this 
course. There is not a shred of evidence in support of the view 
which determined the Subordinate Judge in favour of the 
defendant. With all respect to the learned Judge, whether he 
was right or tvrong in his view, it would have been out of the 
question to ask the Court of Appeal to rely on a statement 
unsupported by evidence at a time when there was no oppor- 
tunity for contradiction or cross-examination. It certainly 
would seem that the defendant himself did not place much 
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Ho put fiRido, as unwortljy of credit, tlio oral evidence adduced 
- on the one side and on tlio other, to prove what was said and 
done on tho occasion of the marriago. Ho rejected the case 
put forward on behalf of tlio defendant, -which was that Sama- 
huta -was given to him. Ho thought tho defendant himself un- 
worthy of credit. But ho also rejectofl the case of the plaintiff, 
mainly on tho ground that it was impossiblo to believe that 
on BO auspicious an occasion as marriage tho contingency of the 
death of the hrido without issue could have been referred to. 
“ Tho story of the gift,** hosajrs, “is altogether repugnant to a 
Hindu feeling. It can find no credence with me.” And then 
he held that , as the plaintiff failed in her case and the defendant 
failed in his, it followed, inasmuch as it was common ground 
that there was a gift, that it must be taken that the gift 
was absolute in favour of Ratnabati. And so it was 
adjudged that tho defendant should succeed as heir to 
his wife. 

The learned Judges of the High Court on appeal reversed 
the judgment of the Subordinate Judge. They agreed with 
him in thinking that no reliance could be placed on the oral evi- 
dence. But they thought that there was no ground for im- 
peaching the tkramama of the 15th of June 1883, end, after 
a careful and elaborate review of all the facts and circumstances 
of the case, they came to the conclusion that the acts and con- 
duct of the defendant were inconsistent with the case which he 
set up as being the true case, and equally inconsistent -with the 
case on which he was content to rely, although he protested it 
was not true. 

The learned Judges rejected -with something like scorn the 
excuses which the defendant made for his conduct and his affec- 
tation of ignorance in regard to what was being done from time 
to time in his name and on his behalf. This part of his case 
depended entirely on his own testimony. His character for 
truth fared no better in the Court of Appeal than in tho Court 
below, Tho learned Judges describe him as “ a man who is 
utterly reckless as to -what ho will say, if ho thinks it will 
advance his case.” 



VOL. xxxvi.] CALCUrrA SEldES. 

On the . appeal to this Board tlio learned Counsel for the 
appellant attacked the judgment of the High Court on the 
ground that the learned Judges had not addressed themselves 
to what was then the real issue. Tliey had, it was said, 
combated ^vith great elaboration a case which had been 
disposed of in the Court below. Tlioy slow the slain over 
again.* But they gave the go-by, or at least paid scant atten- 
tion, to the grounds on which the Subordinate Judge had decid- 
ed in favour of the defendant. 

Their Lordships think that this criticism is not well founded. 
If the judgment of the High Court is read carefully, it is quite 
plain that the defendant must have relied, and rched entirely, 
on the caso which ho set up m his uTitten statement. That 
was, ns the learned Judges say, his “real case,” although an 
alternative case was suggested. This is clear from the judg- 
ment, which does not even notice the main, if not the only, 
ground of the judgment of the Subordinate Judge. But it is 
made still plainer by the course which the defendant adopted. 
He was not altogether satisfied with the judgment ho had ob- 
tained in his favour. He died a memorandum of cross-objec- 
tion to the plaintiff’s petition of appeal. He preferred his peti- 
tion, ho said, “ being dissatisfied with a portion of the decision 
of the Subordinate Judge.” The main ground of his cross-ob- 
jection was that the Court below was — 

wrong in rajoctmg Iho caso sol up by tho polilioner and disboliavmg tiio 
ovidcnco adduced by turn m support thereof Thosaid Court should have 
held upon tho evidonco on tho record that Sainahuta was given to him ab> 
Bolutoly fur tho bonofit of himself and his mfo st tlie time of tho doparture 
of tlie barat na alleged by him.” 

Probably the defendant was well advised in taking this 
course. There is not a shred of evidence in support of tho view 
which determined tho Subordinate Judge in favour of the 
defendant. With all respect to the learned Judge, whether he 
was right or ivrong in his view, it would have been out of the 
question to ask tho Court of Appeal to rely on a statement 
unsupported by evidence at a time when there was no oppor- 
tunity for contradiction or cross-examination. It certainly 
would seem that the defendant himself did not place much 
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th« pUIntifT ha«l no tnofvn«i ot dUcovctins Iho truth, whilo 
K.vtTTlKv h'' «■«« r^ffoctly in fPlying on tho jtat®. 

f. merit, M to the property, xvWch wm beinR sold.mvJebyiho nuctionecr. Tho 
U\nrr.i«SK. oxcoptbn in teclion 1H tA lh& ContMet Art had no Application to tho cmo. 

{ further that tho Chief Cbfjj v,\i ri^ht in rofr^iti;; tho roolterto the 
Court, AO I in n il proc^a Un? un l-r iionian 305 of lha Civil Procodaro Code. 

Avpeai, from a judgment and decree (February IStli, 1007) 
of tho Chief Court of flower Ihirma on its AppoHato Side, 

' which alTirmcd a judgment and decree (.funo 12th, lOOG) of 

tho Judge of tlio same Court on its Original Side. 

The phuntifF was (ho appellant (o His Jfajesty in Gouncii. 

Mahomed Kala Mca, tho plaintiff, w’as tho highest bidder at 
an nuction-snlo of certain property in Rangoon, which took 
place on 2nd May 1905 under a decree of the Chief Court of 
Lower Burma obtained by the first respondents, the mem- 
bers of tho firm of Hnrpcrink Smith and Company against 
one Knni Choay, the second respondent: and the suit was 
brouglit on the 16th May 1905 to set aside tho salo, on tho 
ground that tho plaintiff had purchased tho property under 
a 6oiia fide, misapprehension of fact. 

The plaintiff in his plaint, after stating tliat tho pro- 
perty was subject to chafes amounting to Rs. 64,500 with 
interest, and that at the auotion-salo he bid for it and it was 
knocked down to him for Rs. 38,000, alleged in paragraph 4 
that “before the bidding commenced one Hadji Shah Mahomed- 
Ali said that ho did not understand tho proclamation, which 
had been read in English, and asked tho bailiff what was be- 
inc sold. Tho deputy bailiff Mr. Innes thereupon said in 
Hindustani ‘ Clmr mortgago bai ; is waste Court ka hukum 
so bikri hota. Title deeds Registrarka office men dekne 
sakta. * ” He also alleged that he bid for the property under 
the hona fide belief that it was being sold free of the mort- 
gages upon it ; that as it was not worth in any case more 
than Rs. 40,000 ho would not have bid anything if ho had 
known that it remained liable to the mortgages ; and that 
under all the circumstances he was desirous of having 
the sale set aside on the ground of his 6ono fide mistake, a 
course to which Harperink Smith and Company consented 
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and ho had added them merely as pro forma defendants. ^ w,— 
The plaintiff prayed that the Bale might be sot aside ; that t,. 
all proceedings for the recovery of the amount bid by him Hawerink. 
might be stayed ; and that Kani Choay, the second defendant, 
might bo ordered to pay the co3*s of the suit. 

The first defendants put in no written statement in 
answer to the suit. In his VTitten statement the second defend- 
ant admitted that the property the subject of the sale be- 
longed to him, but had been attached by the first defendants ; 
that it was subject to the charges stated in the plaint ; and 
that it had been knocked down to the plaintiff for Rs. 38,000. 

But he put the plaintiff to strict proof of the allegations con- 
tained in paragraph 4 of the plaint, and also as to the state- 
ment that the plaintiff bid for the property under a bona fide 
mistake. Ho alleged that the property was worth much more 
than Rs. 40,000, and submitted that the allegations and cir- 
cumstances relied on in the plaint afforded no ground for set- 
ting aside the sale. 

The only issue was “ arc the allegations in paragraph 
4 of the plaint correct ; and if so, do they afford any grounds 
for setting aside the sale 

The plaintiff’s evidence was to the effect that he was driv- 
ing past the place, where the property Was to bo sold, when a 
Court messenger told him that a sale was about to take place ; 
ho accordingly alighted and attended the sale vithout having 
seen the proclamation or being cognisant of its terms. Mr. 
innes, the deputy bailiff of the Court, acted ns auctioneer and 
at the opening of the proceedings read the proclamation in 
English, a language unknown to the plaintiff. Upon this 
being read, Hadji Shah Sfahomed AH said ho did not under- 
stand it and would like to know the meaning of its contents, 
whereupon Mr. Innos made a statement in Hindustani as 
above-mentioned, which the Court interpreter translated: 

■ '* There are four mortgages : therefore the sale takes place 
by order of the Court. The title deeds can ho seen at the 
Registrar’s Office.” From this statement the plaintiff said 
ho understood that the property was mortgaged , but that it 
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TCam ^*^*'*' tnntipnpM, n't t!ioy \vo«l(l bo pnul 

' ,.* from (ho R\irchn^o.wonpy, nt\(I in (iu^ boliof i\o mndc n final 
UAiwr.nt'iK. bhl of n't. 3S,onft nl wlitch prim t)jo property ivn't knorbcd 
(lowrn (o him. TmmHlintoly nftor (ho nalo ho learned (hat (ho 
property had been offorod nubjoct (o font mortgage-t upon it. 
Tliorcnpon bn rof»<5rd to pay n dopo'tit or any part of (ho piir- 
chnso money, nnd took proccodincs to get the nalc net nnide. 

Tho plrviutiffV evidence was corroborated by Mr. Wcdia 
(ono of the four mortpngoos) na to tho readinn of tlio procla- 
mation nnd the wordt in Ilindnstnni spoken by ^Ir. Innc^j. 
Ho stated that be understood tho words to mean tlmt tho 
properly was mortgaged and had to bo realiml under the 
order of the Court, and he further understood that tho pro- 
ceeds of the snlo would go to pay tho mortgages upon tho 
property. Two other witnesses. Kbrabim Bymeah nnd Tssac 
Sofaet, gave the same aeeount of what occurred nnd said that 
tho Hindustani words conveyed the same impression to their 
minds, Tlio latter said that ho had bought nnd sold ft good 
deal of land nnd ouned property near to that which was the 
subject of tho sale : that he valued the land sold at Rs. 40,000 
or Rs. 40,000 at most and that bo bid up to Rs. 37,000 for it. 
But, if ho bad known that, if he bought the property, he 
would have bad to pay Rs, 64,000 to the mottgagoes he would 
not Lave Vid, Mr. Spencer, an official of the Court, who was 
acting as bailiff at tho time of tho sale, was another witness 
for tho plaintiff, but was less certain than the others as to 
what was said, and his evidence was described by tho Court of 
first instance as “vacillating.** Wliat ho said sufficiently 
appears from tho judgment of Sir. Justice Iman on appeal. 
Mr. Innes* evidence* was not taken as he was ill at tho time the 
case was heard *. — 

The Judge, who tried the case (Begge J.), said ; — • 

“ Tha plfuntiff soon after tho aaf© iotormpd the officiating bailiff, nccordinp 
to tho report mndo on tho day of safo, that ho was not a^vft^o that the worfU 
' ;tub)eel to the morlime' meant thathewaBrcBponiihlo forthencjrrepateaniount 
of tho mortjrnscs aq well n» for tha arnonnt of his bid ; and the offlcffttinc boffiff, 
instead of proceeding nndor aoetion 30R of the Pivil Procedure Code, put in 
hie roport'I have referred to. fa which ho said that, ns the bidders’ Btatemonts 
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thp»t tlioy *wrn' I'nlilini; nn<Jor fv m5»npproI»<*nM«n npjxMirs to bo perfectly 
p'nuino,' ho th^iuht it 1ii« duty to rofer to tho Court for ortlora wliothcr, 
li'idop (ho eirnim^tono"*, Ih" paIo ithnnM lv» nm! the property put 

up for oaIo nzAiti. Of courKo tho Court could mt piv'n nny such ‘ orders*.” 

And he wat of opinion that — 

** E^ cn if the xronl* spoken by Mr. Inn**^ wore usM, nn intim/ition thnt tho 
property \r<M to 1>o sold free of mortpstro* ennnot by nny procc^i of intorprota- 
tion bo found in them «lirpctly, or mferret! from them indirtytlj'.” 

After commenting on the evidence of the plaintifT*6 \vit- 
nc’so^, tho Judge said : — 

'* I pi\v* Jfr. Spencer credit for trj intj topi\o«trrtiphtfonrnnl DVidenee, and 
aerjuit him of nil intention of tfymp to decei\-e me : but it i’a obvious thnt such 
confuse 1 and incoherent testimonv is peffectlv useless Undji Shah Jfahnmed 
Ali has not been called : and I ha%*c notlunc to sas apamst the discretion of 
plnmtifTa counsel m that re<peet put tlieaWneeof tones* rndence is a serious 
omission as repanls the proof of the Hindustani wonls said to have been used 
hy him, thouph, as I have s\id. es*cn if thev were prove<l to demonstration, 
they would not proio, or even suppest, thnt the plnmtifT Iwl been indiieed 
to hid under tho IHief (hat th* property was to ho sold freo of tho mortpnpoa, 
or, in other words, that ho had l>e«-ii mducod to luiy by inisrcprosontation. 
Innes was summoned ns a and I seas told late m the licannp on tho 

7fh of Juno that ho woa ill . but. of course, it was then out of the question 
to prant any postponement. It has not liocn proved thnt ho did, m fact, 
. use tho words relied on, and if ho had— os I have said — they could not hn\e 
raised the impression under uhicb the plaintiff wishes me to betiexo ho bid, 
and ultimately became tho purchaser. Consequently there is no proof, or 
indeed auppestion, that liis conduct eaiiscil, however innocently, tho plaintiff 
to mako a mistake os to tho substance of the tiimp, « Inch is tho subject of the 
apreement. 

“ The plaintilT has mode out no case for relief under section 35 of the Speci- 
fic Itelicf Act, as the contract of sale is not voidable or terminable by him. 
As for section 30 of the same Act, I do not think there was any mistake at aU. 
Tlio terms, under wliich tho property was sold, were clearly set outin tho pro- 
clamation, wliich was mode in tho language of the Court ns required by section 
287 of the Code of Civil Procedure, and whicli had been provnously advertised ; 
and, if the plaintiff did not take the trouble to ascertain clearly under what 
terms he was bidding, that was his fault and no one else 's, [and he must take the 
consequences of his own carelessness.” 

The suit was therefore dismissM. 

The appeal was heard by a Divisional Bench of tho Court 
consisting of Irwin and HartnoII JJ, Tlio material portions 
of whose judgments were as follows : — 

‘* InwiN J. I think there can be no doubt at ali that the plamtiS believed 
that the land was being sold free of the mortgf^es. He values the land al 


327 

1003 

Kata JIka 

ITARrEIlISE. 



328 


OAtCOTTA SJ3RIES. 


[VOL. XXXVI. 


I90S 

Kai,a Mea 

t*. 

Harperine. 

Tewin J. 


Re. 40,000. Anotliet btddor, Issac Sofacr, bejb it is not vrorth more thnn 
Re. 40,000 to Ra. 45,000. Tlii8 evidence receives the beat poeBiblo corrobor- 
ation from tho bailifl’a report made on ti>o day of aalo, tis : ‘ Their statementB 
(of tlio throo bidders) that tliey were bidding under a imeapprehenaion oppear 
to be perfectly genuine, and os tho property m my opinion is not xvorth more 
than Es. 40,000 to Ea. 45,000 at tho most, I think it my duty,’ etc. It is 
propoeterous to auppose that any sane mnn trould bid aoveral thousands of 
nipeos for on equity of redemption, rrliich he boheved to be worth Jess than 
notluDg. The plaintiff's statement that he would not have bid a pice, if ho 
had known that the property was sold subject to four mortgages, must be held 
to bo perfectly truo, 


This brings me to tho two issues involved in the tnam question. Wos 
the miatake caused by what the assistant baibff eatd before tho sale ? 

“ On the one hand, tho cortainty that tlio plaintiff ond the other bidders 
were under a nusappreheneiontaisesaconsiderable probability that therewas 
a reasonable caute for thotinisopprehenaion. On tho other hand, the extreme 
levity, with which the plaintiff entered on this important transaction, auggests 
that he may have made a mistake without any adequate cause. One would 
expect that an average man of business, before offering a large sum of money 
for any property, would take some effective means to ascertain exactly what 
was being sold and would mako some oxamination of the seller’a title. But 
what does the plamttff eay * ' I heard of the sale on the day of the auction, 
as X Was going along tho road m a (;Aart A Court peon called to mo and ealde 
Court sale was talung place. I went to the spot ’ He knew no English, and 
the fow words set out m Hinduatam above was the only information he got. 
To bid a largo sum under such circumstances as these might almost bo called • 
frivolity. I have no sympathy whotover with the plaintiff, and 1 think he 
richly deeorved to lose heavily over the transaction. 

“ On the question what were the exact words used by the assistant bailiff, 
it is unfortunate that ho woe not ©xomincd, but no inference adiorso to the 
pliuntiil can bo draira from his obaence. Ho was duly summoned, and was 
reported absent from illness. ’ 


After commenting on^^the evidence of the plaintiff'a other _ 
wtnesses tho Judge said : — 

“The evidence of Sir. Spencer, acting bailiff, vs fully described by the 
learned Judge os extremely vacdlatmg, but with all respect I connot agree 
in tliinking it is perfectly useless. Mr. Spencer was present. He was in 
charge of tho salo and was responeiblo for tho conduct of tho sale, although 
Ida assistant was tho actu^ aoclionccc, Tho primary cause of tho present 
unfortunate Utigafion was Hr. Spencer’s omUston to obey the plain diroc- 
lions contained in section 305 of Uio Cml Proccduro Code when the deposit 
of 25 per cent, was not paid Tliis wia bod enough, but his oSleial compe- 
tency must appear in a much worse light if the plaintiff succeeds in proi'ing 
that ho was misled by 3Ir. Innee’ words spoken in Jlr. Spencer’s presence and 
aitboutanv attempt made by Mr. Spentet to put liim right. irnSpenerrhaa e 
atrong motUe for makinebU evidence ua little damagtnpiw fwseiWe to hin««eff 
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and hia assistant ; and that I take to bo tho enuso of tho vacillation in hia 
ovidonce. Mr. Justice Biggo acquitted him of all intention of trying to deceive, 
and 80 do 1 ; but the motive alluded to above must have had an effect on 
liim, and in my opinion much weight ahould be given to ony admissions 
lie makes in favour of the plaintiff, lie first said that Innes said ‘ Char 
mortgage hoi is ko upar hut his Qnnl statement on this point was ‘ I cannot 
8ay for certain that Innes before tho eolo used the words, ‘ Char mortgage 
hai ; is wasto Court ka hukum ee bikri hota hat.* It seems to me, considering 
the position Mr. Spencer was in, that, if he could liavo flatly denied that 
Innes vised tho words ‘ is waste,* he would have <lona so, and therefore 
I think his ovidenco goes a long way to corroborate the plaintiff. 

“ Notwitlistanding the careless and irresponsible way in which the bidders 
behaved, I think it is proved that tlio assistant bailiff used tho words attri' 
butod to him by the plaintiff 

“ I am quite unable to agree with tho learned Judge on the Original Side 
in thinking that tho words in question could not bear the moaning the plain- 
tiff assigns to them 1 do not clidm to bo a good Hindustani scholar, but the 
sort of ftiixod patois, which Irmes spoke, m quite familiar to me, and tho use 
of tho words * is waste ’ would causo me to think tliot the land was being sold 
at tho instance of the mortgagees This is the meamng assigned to tho words 
by four witnesses, and the fifth, Mr. Spencer, actually says, ‘ I think ony 
reasonable man would have thought that tho land sras being sold free of mort- 
gages, had ho not read the proclamation-* I may add that considering Mr. 
Sponenr’e knowledge of (he value of the land he con havo had no doubt while 
the bidding was going on, if he thought of themstter at all, that all tho bidders 
wore under a misapprolicnsion Ho cannot havo thought that they were all 
irrosponsiblo lunatice. 

“ The suit was based on saction 19 of the Contract Act My finding on 
the facts is that plaintiff was induced to bid for the land by misroprosentation 
as defined in section 18, clauso (3) of the simo Act But 1 have also found 
that the plaintiff had tho means of discovering the truth with ordinary diU- 
gonco and that ho was culpably careless in foiling to ascertain the truth m tho 
obvious way, namely, by liavmg the proclamation read ond corefully translated 
to him. Tliat being bo, the exception to section 19 of tho Contract Act 
puts liim out of Court and the contract is not s'oidablo by reason of the 
misroprosentation ” 

Hahtnott J. I take tlie same snow of the facts o-s my learned colleague 
and I havo no doubt that the bidders were bidding under a misapprehension. 
There is endenco, the reliability of wluch there u no ground for questioning, 
that tho property free of encumbrances was not worth more than Its. 49,000 
to Ba 45,000, and it is impossible to behc\'o tliat appellant and Sofaer would 
have made the bids they did if they had known that they would liavo to toko 
It subject to the heavy mortgages existing on it. In my opinion, the words 
alleged to have been used by the deputy boiUff aro*proi'ed to have been so 
used. They ore a mixture of English and Hmdustani and their tenor is— 
* Tliere are four mortgages. On this account (or therefore) there is a sale by 
order of Court The title deeds can he seen In the Office of Jthe Registrar,* 
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of supremo importance, -which the learned Judges of the Chief 
Kkla. JIea Court entirely disregarded. 

Hatiit-htok. It has been laid down again and again that in sales under 
the direction of the Court it is incumbent on the Court to be 
scrupulous in the extreme and very careful to sec that no taint 
or touch of fra-ud or deceit or misrepresentation is found in the 
conduct of its ministers. The Court, it is said, must at any 
rate not fall belou' the standard of honesty which it exacts from 
those on whom it has to pass judgment. The sbghtcst sus- 
picion of trickery or unfairness must affect the honour of the 
Court and impair its usefulness. It would be disastrous, it 
would be absolutely shocking, if the Court were to enforce 
against a purchaser misled by its duly accredited agents a bar- 
gain so iUusoiy and so unconscientious as this 

Their Lordships are somewhat surprised to find that the 
learned Judges have nothing to say on this aspect of the case. 
They are still more surprised at the moral lesson, which the 
presiding Judge draws from the story of this auction. He 
points out that the appellant made no mvestigation into the 
title beforehand and that be had absolutely nothing to depesnd 
upon but the announcement of tlie auctioneer. And his con- 
clusion is that the appellant “richly deserved to lose heavily 
over the transaction.” 

Jlfr. Spencer was-of courao wrong in not keeping a stricter • 
watch on the proceedings of his subordinate, but ho was per- 
fectly right in referring the matter to the Court. Both Courts 
censure him for not having proceeded under section 30G of the 
Civil Procedure Code. But that course was out of the question. 

If the truth had been published, nobody but a lunatic would 
have bid on the property being put up again. If the truth had 
been kept back, there would have been a gross and deliberate 
* fraud. In cither case a claim against the present appellant 

would have been both dishonest and futile. 

Their Lordships think that the appeal should bo allowed, 
tho order of the Court of Appeal and the judgment of the Ivower 
Court. di'^chargtKl Avith cost.*;, to he paid by tho judgment -debtor, 



VOL. XXXVI.] 


CALCUTTA SERIES. 


^35 


and a decree made setting aside the sale with costs against the 
judgment-debtor. 

Their Lordships will therefore humbly advise His Jlajesty 
accordingly. 

The judgment-debtor must pay the costs of the appeal. 

Appeal allorced. 


Kaia 

V. 

HARprarNK. 


Solicitors for the appellant : BramaU <6 White. 
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lUnSATi .SiXtJII. 

T)'‘‘t>n*>'r Jf3* 

[0» appeal from Ihc ni.^h Court at Fort V/illijm in BenTal.j 


to ihc fa!o hcin^ canCrnwHl. then mft:lo anojiphcfiiwu under eoctlon 2*4 tor 
restornlion to po^scFsion on tli" p^uml tliat tho n»sJ» Court hod by its decree 
on oppenl eo modifiwl the decree cf tho Subordiimtn Judio m to render the 
snip under St illogftt. The Subordinftto Judge hehJ that tho fippliontion was 
noi. ono within tho purview of Bcctton 244 ; that it was borrod by limitation ; 
and that the decree of tho High Court did not invalidate tho sale, and disrol^od 
tho application. 

Tho High Court on apperd, holding that tho application was rightly mado 
under Boetion 2t4, and was not barred ; and that tho saJo under a decreo, 
which %va« eubsoqucntly BUfastnntiaUy altcrod on appeal, could not bo other- 
wiso than bad, reversed tho Sobordinato Judge’s decree, and directed tiiat 
possession should be restored to tho respondents, but refused to disturb 
the possession of the appeflants powlmg tho appeal to His Majesty in Council. 

Held bv the Judicial Committee tliat tl edecree of tho High Court was in- 
conwstint with its order of l«th Apru 1004 givmg tho appellants possession. 

* Prcfcnt -—Lord ilacnoghtca. Lord Ati-insnn. flir Andrew Scobie, end 

Sir Arthur Wilson. 
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against which no appeal IinJ boon brought, and which could not bo troatoj 
os null and void; that to allow tho respondents to t.a’»o advantage oltho 
error in tho decroo of 27th January 1904 would entail evponso and delay; 
that tho merits of tho case woro not with thorn ; and thoy had not offered to 
redeem tho property. 

Tlieir Lordships therefore allowed the nppoal, and restored tho decreo 
of tho Subordinate Judgo. 

Appe.vl from a decree (2ad Juno 1905) of tho High Court 
at Calcutta, which rorersetl a decree (IGth July 1904) of the 
Subordinate Judgo of Mozufferpore. 

Tho decree-holders wore appellants to His Slajcsty in 
Council. 

The principal question for determination in this appeal 
was as to tho validity of a sale held in execution of a decree 
on 18tli August 1903. 

On 25th September 1899, the judgment-debtors, the present 
respondents, mortgaged tlio properties tho subject of the sale 
to the decree-holders, who brought a suit on the mortgage and 
on 20th December 1900, obtained the ordinary decree for sale 
from tho Court of tho Subordinate Judgo of Muzafferpore. Tho 
judgment-debtors did not appeal from that decree ; but tho 
decree-holders preferred an appeal on the ground tliat thoy 
were entitled to a larger sum under tho mortgage than had been 
allowed them by tho Subordinate Judge. On 27th January 
1904, the High Coiirt allowed the appeal and made a decree 
. for Bale, conditional upon payment within six months, 
of Rs. 1,56,329. 

Whilst that appeal was pending the decree-holders applied 
on 20th and 2Ist August 1901 to the Subordinate Judge for an 
order absolute for sale under section 89 of tho Transfer of Pro- 
perty Act (IV of 1SS2). The applications were refused, but on 
application to tho High Court the Subordinate Judgo was, on 
14th April 1902, directed to make an order absolute for sale, 
which ho did on 14th August 1902. In pursuance of that order 
tho property was put up for sale, and, on 18th August 1903, 
purchased by tho decree-holders : on 14th September 1903 ob- 
jections to tho sale were raised by tho judgment-debtors under 
sections 244 and 311 of tho Civil Procedure Code (Act XIV of 
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IUm'Sum *t>*'mi-"<M,Rna on-lth .Tnmino* lOOi tho 

S\tiir SutionUnntf' l7^l^lc^ ('onfinnc*! tlii' pnlf. TIk* jtirltrment-dMjtor^ 
Bvni\-rt ftplirnlwl fmm tlmt oriltr io thi* M\^h Court ftndftt^o fippo«wl 
Siso:u ntipmpt^•» by tbp clporrp-lmWm to obtnin po‘'«p<i«<ion of tlip pro- 
perty purrtmj«p<l, Imt ni to tbe po'^ap’^^jon tbo TIIgh Court on 
ISth April lOni tWiiled tlmt llie iWTpo-hoUIers were entitled 
to po'^apfl'^ion. nnd in Mny lOdl they were duly ptil into po<?M- 
sion of tho properties hy tho Court- 

On loth Mfty 1001, tho ju»1?ment-(1ehtors mndo nn npplica- 
tion to tho Snhordinftto .Tmlge. which pave rise to the present 
ftppeal. Tl purporte*! to he inndp tinder eectlon 214 of Act 
XrV of 1832 and asked (or a Tcstoration to possession of the 
properties hy setting aside the sate of IBth Aupist 1003. Tho 
)3Tound for sotting it nsido was state<l to he tho fact that on the 
docree-holders appeal to the High Court, that Court had by 
tho decree of 27th damiary 100 1 “ modified ** tho decree of tho 
Subordinate Judge dated 20th T)ecembcr 1000 and awarded 
tlio dccrco-holdcrs n larger sum ns duo under tho mortgage. 

In answer to that application the decree-holders insisted on 
tho ralidity of tho sale, and urged that the only remedy to 
sot it aside was by application under section 811 of Act XIV of 
1882 0 remedy, which wns barred by limitation and had 
already been exhausted. Tliey also pleaded that the orders 
of tho High Court, dated 14th April 1002 and I8th April 1904, 
were final as against tho judgmont-debtors. 

The Subordinate Judge on 16th July 1904 holding that tho 
judgment-debtors could only apply under scction'SH of Act 
XIV of 1882 ond that such application was barred by limita- 
tion, and also that tho decree of the High Court, dated 27tb 
January 1904, did not invalidate tho sale, dismissed the appli- 
cation with costs. In his judgment he said : — 

“ThJs application has b*»n mada only undor section 244 of the Code of 
Civil Procedure, no mention havins; boan purposely mado in it of section 311 
of tho Code, under which only on oxecution sale la mainly set oside. bocauao 
on a former occasion, an applicivtlon under that section, coupled with eoctiou 
244, had been made to set luiide the sale, but was made unsucoossfully. TJicre 
is jiow an appeal pending In tho High Court against this Court's order, doted 
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the 4th January 1004, rejecting the losi-mentionod application to set aside 
the sale. 

'* The judgment*debtor3, without withdrawing the appeal tnentionod 
above, have made this application before mo under section 244, Civil Pro* 
ceduro Code, on the strength of the ruling in the case of Chandun Singh v. 
Bam Deni Singh (I) and other rulings referred to therein. 

" In the first place, I would say that the judgment-debtors* present applica- 
tion to sot aside the sale is barred by limitaUon as it was not made within 30 
days from the date of that sale, and no question of fraud having been now 
raised about it. 

** In the second place I do not think that the applieatlon under notice is en- 
tertainable under section 244, Code of Cisnl Procedure. It does not come 
under clause (c) of that section, under which it was made. There is now no 
question in this cose relating to the execution, discharge or satisfaction of the 
decree or to the etay of execution, thereof. The question about the restora- 
tion to possession after possession has been taken by the auction purchasers, 
who are the decree-holders in this case. U not a question provided for by 
the section above quoted. 

“ In the ewe mentioned above the petition to set aside the sale must 
have been made ixnder sections 311 and 244 of the Code of Civil Proeeduro. 
And, therefore, when the Court ordering the sate to be set aside on the ground 
that the decree, inexecution of which that sale was made, was reversed by the 
Appellate Court, and was not in existence when the sale was made, also rightly 
ordered the restoration of the property to the possession of the judgment- 
debtors, who were ousted from it by the said sole. Tlie present case is differ- 
ent from the case mentioned In the ruling. I may further observe that the 
latter case is distinguishable from the present, inasmuch as in that cose there 
was on appeal against the whole decree, which was wholly reversed, and 
a new decree was substituted therefor by the Appellate Court. But in the 
case before me, there was no appeal sgiunst the portion of the mortgage 
decree, which was executed by the decree-holders ofter it was made absolute, 
and under which they brought to sale and purchased the judgment-debtors' 
properties Therefore , that decree woa not reversed. The language of the 
Appellate Court's order, by wluch it added to that decree a certain amount, 
which was Hot allowed by the Court of First Instauco, could not change the 
substance of the thing I take that order os directing the addition to the 
original decree of the amount it decreed in appeal, though it stated that it 
modified the original decree.'* 
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Prom that decision tho judgmont-dobtors appealed to tho 
High Court, and a Divisional Bench (RampinI and Caspersz JJ.) 
reversed the decree of tho Subordinato Judge and directed that 
possession of tho property should be restored to tho judgment- 
debtors on tho ground that the sale was invalid as the only 


(1) (1904) L I,. R. 31 Qilc. 499. 
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docreo capable of execution was that dated 27th Januarj' 1004, 
and that the proper remedy was by application under section 
244 of Act XIV of 1882. 

The material portion of their judgment was as follows : — 

"Tho judgmont-dobtors contondod boforo tho Subordinata Judgo that 
tho sale o( tho I8th August 1003, hekl in oxocution oi tho raortgago decreo, 
was bad, bocauso that deccoo was fiubsorjviontly modified ; and they weto 
not bound bo pay in tho docrotal amount until sis months from tho 27th 
Jamiary 190i. The lonrnod Subordinato Judgo has, Jiowovof, disallowed 
thoit objection. Ho has hold (t) that tho application of tho judgmont-dobtors 
18 barred by limitation and it woa not mode within 30 days from tho date 
of tho sale, ftnd (2) Chat theeV appffcaCton doaa not coma within tho purview 
of floetion. 244 of tho Codo of Civil Pfocoduro. 

“ W© thinh that tho order of tho Subonlinata Judgo cannot bo sustained. 

“ If tho application of tho judgmant-dehtors had baan mads under section 
311 of tha Coda of Civil Procoluro, no doubt the period of limitation would 
be 30 days •, but tho application being under section 244, tho period of limita- 
tion is not 30 days, but 3 yeors. 

Then, wo do not think that tho loarnei Subordinate Judge is right fa 
holding that the application dose not come ndtliin the purview of section 244 
It is certainly, in our opinion, an application relatms; to tho oxosution, die- 
charge and satisfaction of a docreo: and, furthormjre, wo think that the 
sale of the ISlh August 1903, under a decree, which was s ibieq^iiently altaruJ 
by this Court— -and altered very substantially— cannot be hold good. The 
decree, which olono can be executed in this case, u tiie decree of the Mltii 
January 1004. That decree gave the judgment-debtors six menths’ time to 
redeem tho property in and tho sale, which was held about a year before tliat 
period had ©spired, must be bad. 

“ We thoreloro decree this appeal and sot aside the s.de of tho 2Sth August 
1903 , 03 also the procoodingj delivorins possession of the property to the 
docree-holdets.” 

On this appeal, which wa^ heard ea: parte — 

DeGriiylhert K.G., and S. A, Kyffin. for tho appellants, 
contended that tho High Court was in error in holding that 
tho sale of IStli August 1903 was bad by reason of tho decreo 
under which tho sale took place having subsequently to such 
sale been modified on appeal in favour of tho appellants : the 
sale, it was argued, was ViiUd and was not rendered illegal by 
the decree dated 27th January 1301 of the High Court on 
appeal by tho appellants. All that tho High Court had power 
to do on that appeal was to deal with the amount awarded 
by the Rnbordinato Judge ; for, tho respondents not having 
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appealed from, or filed objections to it, the ro^t of tho 
SuborJinato Judge’s decree \ras final. A Court could not 
ol its own motion deal with a portion of a dccroo against 
which portion there had been no appeal and no objections 
filed. Extending tho tiuio for payment of tho decretal 
amount, as the High Court did in its decree of 27th January 
1904, was an illegal c.xcrciso of its jurisdiction, and an order 
which that Court had no power to make under tlio Transfer 
of Property Act (IV of 18S2). Hofercncowas made to Ghtda 
JAl V. Bidullah (1) ; Transfer of Property Act, sections 88, 89, 
93, and Civil Procedure Code (Act XIV of 1882), section C45 
and Schedule IV, Form No. 128. There was therefore, it was 
submitted, no such modification by tho High Court of the 
decree of tho Subordinate Judge dated 20th December 1900, 
in its decree of 27tU January 1904 as invalidated the sale of 
tho property purchased by tlio appellants. 

The only procedure to set aside tho sale was by application 
under section 311 of tho Civil Proceduro^Codo, but that remedy 
had been exhausted and was barred by lapse of time. Tho 
application now under appeal, so far as it asked for tho sotting 
aside of tho deliv'cry of possession of tho property to tho appel- 
lants, was not ono which came withm tho provisions of section 
244 of the Civil Procedure Code, and tho High Court ought bo 
to have held. 

The orders of the High Court, dated I4th April 1902 under 
which tho order absolute for sale of tho property was made, and 
18th April 1904 ordering possession to be given to the appel- 
lants, were final as agamst tho respondents and could not 
DOW be disputed; yet tho judgment of tho High (Tourt now 
under appeal was quite inconsistant with those orders, which 
wore binding on the respondents. Tho position of tho parties 
was somewhat analogous to that in Mungjtl Pershad Dichit 
V. Orija Kant Lahiri (2). In any case tho respondents could 
not bo entitled to possession without redeeming tho mort- 
gage, dated 25th September 1890. The decree of tho High 

(1) (1888) I. L. B. ll AU. 35, 38. 

(2) (1881) I. L. R. 8 Calc. 61, 60 ; L.B. 6 1. A. 123, 132. 
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Court appealed Iroin should bo set aside and that of the 
Subordinate Judge rcalored. 

i'. 

Bahsati 

SlKOlt. 

The judgment of their Lordships was delivered by— 

Lord Macxaohten. Tliis appeal rvns heard ex - parte . 
It certainly presents somothiug like a puzzle owing to com- 
plications which have rcsuUcd from an error committed by the 
appellants at ono stage of the proceedings. On the whole, 
however, their Lordships nro of opinion that the appeal 
ought to succeed. 

On the 20th of December 1000, the appellants obtained from 
the Subordinate Judge of Slozuffcrporo an ordinary decree for 
a sale of some mortgaged property. Tlie simount for uhich 
the decree was passed was Es. 1,14,000. The appellants* claim 
was for a considerably larger amount. They appealed to the 
High Court for a modificotion of the decree on the ground that 
the amount allowed was inadequate. 

In August 1901, before the appeal to the High Court came 
on for hearing, the appellants applied to the Subordinate Judge 
for an order absolute for sale. The Subordinate Judge refused 
the application pending the appeal. But the High Court, on 
the petition of the appellants, directed the Subordinate Judge 
to make the necessary order. In their judgment the learned 
Judges of the High Court say— 

“ It is suggested that in tho appeal to tins Court there may bo on order or 
a decree for n further sum in f»vt)ur_of the potitioncrs and soioo confusion 
may result. I3ut we have not to consider that matter at prosont, nor is it 
clear that any confuaiou wiU nriso.” 

On tho 24th of April 1902 tho order absolute was made. 
The property was put up for sale on the 18th of August 1903. 

It was purchased by the appellants. Tho sale was confirmed 
on the 4th of January 1004. But the Subordinate Judge, on 
the objection of the respondents, refused to put tlio appellants 
in possession . 

On the 27th of January 1004, the appeal of tho present 
appellants from tho original decree of tho 20th of December 
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1900 came on to be Jieard. TJie Court made an order modify- 
ing tlie decree in the appellants’ favour, directing tbe respond- 
ents to pay the whole amount adjudged within six months, 
and, in case of default, directing the property to be sold. 

Tlie next important date is the 18th of April 1904, when an 
appeal from the refusal of the Subordinate Judge to put the 
appellants in possession of the property was heard. The High 
Court, after hearing both parties, decided that the appellants 
M'ere entitled to possession. They were accordingly put into 
possession and have remained in possession ever since. 

As the respondents were represented by counsel or pleaders 
on that oceafsjon, it cannot be doubted that the attention of the 
High Court was called to the fact that the six months allowed 
by the decree of the 27th of January 1004 had not expired, 
and that the sale had taken place under a decree of the Subor- 
dinato Judge inconsistent Mith the subsequent decree of the 
High Court. 

The objection uns apparent. It could not have been 
overlooked. How the High Court dealt with it docs not appear 
It may not have been pressed by the respondents, or the High 
Court may have been satisfied that, under the circumstances 
of the case, the form of the decree «as a mere slip on the part 
of the appellnntb, or the Begistrar of the Court, which misled 
nobody. 

The ne.\( stcji was that the roiKUidents, on the 19th of 
May 1904, applied to the Subordinate Judge claiming restora- 
tion to po'«sc.<5«iion by setting aside the sale of the IStb of 
Augu'^t 1903, The Subordinate Judge dhmissc^ the applica- 
tion with co^ts. On npj>eal, Iioncvcr, to tJie High Court that 
Court reversed the decr<‘e of the Subordinate Judge, set aside 
the sale, and diroctotl tliat |>o'‘«c^ion of the property should 
bo re^toretl to tlie respondents. 

rnnn that decree tlie apjiellants liave appealed to His Ma- 
j('<ty in Council. IVnding the appeal the High Court Las 
rofvwcHl to di-turb the of the ap^x-llants, observing 

that “the case h in its circum«tanee« ven* peculiar.*' 
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Tho nppcllants tako their Btnnd on the order of the High 
Court of tho IStli of A\pril 190-1. Their Lordships think that 
the appellants are right and that tho order noTv under appeal 
is inconsistent with tho order of tlic 18th of April 1004, 
against wliich no appeal tv'as brought, and which, in their 
Lordships* opinion, ought not now to ho’trcatod as null and 
void. 

The merits of tho case are not with tho respondents. If 
they wore allowed to take advantage of tho error in the decree 
of the 27th of January 1004, it would only lead to expense and 
delay. Tlioy have not offered to redeem, and probably are 
not in a position to redeem, tho property. 

Their Lordships will therefore humbly advise His Majesty 
that tho appeal ought to bo allowed and that tho order of the 
2nd of Juno 1903 ought to bo discharged, but without costs, 
and the decr.co of tho Subordinate Judge of the ICtb of July 
1004 restored, and that any costs paid under tho order of tho 
2ud of June 1905 ought to bo repaid. Their Lordships do not 
think it is a case for giving tho appellants any costs of tho 
appeal. 

Ajypeal allowed. 


Solicitors for the appellants: T. L. W iUon <0 Co, 
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APPEAL FROM ORIGINAL OIVIL. 


litJoTt Sir Franeii tr. JfocJfon, K.O.I.E,, Chief Juitiee, Mr. JuilUe 
flartn^on and Mr. Jiuttee FUleher, 

ABU JIAHOMED 

i;, January J3. 

S. C. cnUNDER.* 


Aeeijnmtnt — Claim for damage* far breath of (ontraet — Fight of aangnee to 
»ut— Transfer of Property Act (/V of 1832), $e. 3, 6 (e), 130~" Actionable 
claim Mere nght to tue." 

A claim for damafjca for breach of contract, after breach, is not an " ac- 
tionable claim " withm the meaning of section 3 of tho Transfer of Property 
Act, but a “ mere right to sue ’’within the meoning of section G («) of the 
same Act, and therefore carmot be transferred [Per Maclean C J. and 
irarington J., Fletcher J. dntitantr. [ 

Appeal by the plaintifT Abu Mahomed, from the judgment 
of Stephen J. 

By ft contract, dated DccemborSnd, 1904, Messrs, Ebrabim 
Haji Suleiman & Co. purchased from tho respondent S. C. 
Chunder 225,000 gunny bags for delivery in equal portions 
during the months of January to May 1905, each month’s de- 
livery to be considered a separate contract. Delivery was duly 
given of the January and February portions, but the respond- 
ent failed to give delivery of the March instalment to Messrs, 
Ebrabim Haji Sulaiman & Co., who thereby sustained damage 
to tho extent of Rs. 1,112-8, being tho difference between the 
contract price of the goods and the market price prevailing on 
March 31sl, 1005. 

The piu*chasers, Messrs. Ebrahim Haji Sulaiman & Co., 
subsequently became insolvent and the estate and credits of 
the firm vested in the Official Assignee of Bombay. By a deed 
of assignment, dated June 6th, 1906, the Official Assignee as- 
signed “all actionable claims arising from the transactions of 
tlje Bombay and Calcutta firms, whether entered in the books 

* Appeal from Original Civil Ko. 68 of 1908. 
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oi" not, nnd tho beRi'fits of nil contracts entered into bj- the 
MaSmoed ««d Calcutta firmsof Kbraliim Hnji Sulainmn & Co. ” 

b’c. Snlleman Cassim iVroo Jrnhomed, uho again aFsignccI 

CjipwDEn. Bamo to Ibo a|>^wllant Abu itlabonicd hy a deed of as- 
signment dated July Cth, lOOC. 

Abu l^fahomcd thereupon instituted this suit for the re- 
covery of tho fluin of Its. !,I !2-8, tho amount of damage which 
had resulted from the bre.ach by the respondent of the contract 
of tho 2nd December J90t. It wan pleaded in defence that 
tho plaintiff Imd no cause of action and that the suit was not 
maintainable. On tho Cth August 1008, Stephen J. dismissed 
the suit holding that as the plaintiff was a transferee merely of 
n right to sue. he could not maintain the action. His lord- 
ship’s judgment was a.s follous : — 


STErcirv >7. In this enso CbrAliim Su}iujcnaa in jDecfniber 1804 

entered into a contract mth the defcndfvnt for tJip euppjy of a qwantity ol 
B. twills to bo dflu'crcd in four monthly conpipnments Pursuant to this 
contraet two ir.nnthly eon?iynmenf« were delivered in Jonuarj- and Febru- 
ary. Tl»o one of the Slst >l/irr)i ir05 was not delivered on which Fbrnhiin 
PftjM Suloiman purchased qoods in the jruvrlwt and os he rays at tho price of 
Ils. IJIS'S, above the corttroct price, Ebrohim Hajee Sulainian then be- 
carao insolvent and the Official i^saicnee conveyed his outstandings, nssets 
and bis interest in the execution of tlie contract to n purchaser, who oseipned 
them on the Rth of July IflOC to the plaintja. The plaintiff now sues for the 
Bs. 1,112-8, which are said in fact to be damages sustained by Ebrohim Hajee 
gulaiman nnd which is the amount aapcssed ns damages in the assignment 
to the plaintiff. It i« objected on behalf of the defendant that the plaint 
shows no cause of action, that thecJsimfordnjnaecB is not on actionable claim 
under section 3 of the Transfer of Property Act. that Ebrohim Hajee Sulai- 
man's claim as to daroopee was a mere right to sue so far as he was concerned 
and, if anything vested in the Official Assignee, it cannot be more than a mere 
right to 6UO with regard to the contract in question. Therefore it is argued 
nothing passed from tho Official Assignee to the assignor of the plaintiff or 
eonsequentlv afterwards to tho plaintiff. This contention eeema to me to 
be sound. The claim in question cannot bo an ocfionablo claim because it is 
not a claim for liquidated domagea, consequently there is no doubt it comes 
within the meaning of section 3 of the Transfer of Property Act and it also 
seems to me impossible that after tho SJet Jfarch Ebrahim Hajee Sulniman 
had anythirg except a mere right to sue. The contract, so far as tho ilfarch 
de1iv'“ry wno eonremed. was dieehaiged by » breach on the Slst hfarch am! 
it then ceased to exist. Ebrahim Hajee Sulaiman then had a claim for ’ 
damasss and that claim is tho same thing as the right to sue. I cannot 
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pf>o how ho or Riiyboily tlonvinp ntiy richt from him fftn nnythinp moro 

than this 

It hfia b<y*n orpuwi boforo mo that c1mi«o (r) of soclion 0 of tlio Trnn«fcr 
of Proporty <\ct wm cnnctoiJ 5n order to prownt chomportoua suits, iiut I 
hold thoro is nolhintr ol nil in -tlio Art to lead nto lo condno tho oporntion of 
siili-srction (r) to surh suits nnd I must tnko llio wortls rw I flndthom In 
tnhinff this %iow of tho enso, I nm considornhK fortifioil hj tlio juilprr.rnt 
in J/oy V. Lone (1) Tlio question them drpnids on llio cnnsfntotion ol 
foctions of the Judicature Act nnd tho facts nm not nltopolhcr similnr to 
thi'so of tho present cn.«c. Hut nppKinp tho principles them Hid down, T 
o/innot hold that the present plaint docn tliscli'so nn% enuscof notion 
ITio suit is consequently disnusscil with costs 

From this judgment, the plnintifT appcnied. 

JLV. Garih (il/r iStrcur with him) for tlic Appellant It i« 
conceded that a mere right to sue cannot be assigned. 
But the claim in this suit is an “ actionable claim ” uithin the 
definition given in section 3 of the Transfer of Property Act, 
read with section 130, which includes witltin its pur^'icw “all 
the rights and remedies, whetlier by way of damages or other- 
wise.** Section 130 of the Transfer of Property Act goes beyond 
section 25 of tho Judicature Act and cannot be confined to 
debts only. At the date of the assignment the amount of 
damage had been ascertained. In Jaffer Meher AH v. Budge- 
Budge Juie Mills Co. (2), Sale J. held that a contract for the 
purchase of gunny-bags was assignable, and this decision 
was not disturbed on appeal (3), and has been followed in Nathu 
V. Hansraj (4). See also Torkington v. Magee (5), although I 
submit that English authorities on thi.s point have not much 
force in this country. The doctrine in Mayv. Lane (1) con have 
no application here. Moreover, thcdtclum in Mag v. Lane (1) 
has been considered in Datvson v. Great Northern and City Bail- 
icay (G) and has been interpreted to mean that equity udl not 
allow an assignment by way of champerty. This principle 
has no application in India. The last-mentioned case was the 
case of a claim to compensation under the Lands Clauses Act 

(1) [1894] 64 L. J. Q. D. 236 (4) (1906) 9 Bom L. R 114. 

(2) (1900) I.L. B. 33 Calc. 702. (6) [1903] 2 K B. 427. 

(3) \ 1907) I. L. B. 34 Calc. 289. (6) [1905J 1 K. B. 2C0, 270. 
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fttid it was iieJti such claim ^%^^8 n>!flignnhle. There is no dis- 
tinction betn-ecn such n claim and a claim to damages under 
a contract na in fho present case. [Fletcher J. referred to 
WtUinm Srandt'A Sons rf. Co^ v. Dunhp !^Mcr Company/ (1), 
and ^tran and ChJand*s Graving JOoch and SUjncay Company 
V. Maritime Insurance Comfanp and Croshair (2). Tlio Judi- 
cature Act did not take nvrny the nphts of assignment that 
e.Tisted before tho Act. Tf this is not an “nctionnhlo claim,** 
70 U stand in tbo same position as you vrould have stood before 
tho Transfer of Property Act. There is no section in the latter 
Act to cover tho transfer of sums to become due in the future. 
Docs that not sheir that the Transfer of Property Act is not 
exhauativo 1] My submission is that tho claim vas assignable 
under tho Transfer of Property Act, and in the alternative, if 
the claim docs not fall within the Act, it uns as.signable in 
equity. There is no distinction in principle bducen the 
assignabHity of a contract.andthenssignabilityof a claim to 
damages under a contract 

Mr. Dunne (Mr. A.A^.Cfiaudluri anth him) for the respond- 
ent, There can be no qt*cstion here of adding parties. The 
case ns made is on an absolute nssigrmenf. ard, if the claim 
is not assignable, tho appellant roust fail. 

The question in issue is whether a claim to doinages result- 
ing from a breach of contract, is assignable after broach, 
whether ( 1 ) under tho Transfer of Property Act, or (tt) in Equity. 

I submit tho Transfer of Property Act is exhaustive and deals 
with afl the means of tran.sfer in India Section 8 defines 
an “actionable claim,” which is assignable under section 130. 
These two sections contemplate the assignment of the benefit 
of a contract before hreach. See Japer Meher Ah' v. Budge- 
Budge Jute Mills Co. (3). The words “whether by way of 
damages or otherwise ” in section ISO, mean that the beneficial 
interest in a contract inclades the right to recover damages 
for its breach. A debt or a beneficial interest in a contract is 

a)rieQ5]A. c: 464 . {2) [100771 k.b. n«. 

(S> (J007) 1. 1« R. 34 Cal'*, cse. 
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pTMp^rty. but in tlir j»rr-»rnl ca«'', thrrr wm nn n»'<ipn* 
mf'nt of nnv conirnrt : tho rontr.ict tra« r\h.in'<1c<l nntl tli*- 
rhir;:''] In* Iiroifh, nnrl nil th.it irai Irft, w.n a mcrn righflo 
FU'' for I^'-iKp on Contra'*!*, 5*.hr<lition, pago GIG. 

A right to rpcorrr cl.inng'** for hmch of contract i* not 
able ?(*'' .Uov V. l/^nf (1), in which the /f»V/wfn ihoiigli 
ha* the authority of «;ich eminent hawyor* ni K^lirr M. R. and 
Rigby \j. .T. Tnrhhjiin v. .tffijfc(2)did not ovemde .tfny v 
//in' (1), but w.aa di*tingui*ho<I The decision in D^wfon v. 
Grr.it .YorfVrn on-f Cittj ^it7eny(3) wa'son a totally different 
ground, and nowhere wn* any doubt ea*l on the doctrine 
as laid down in Matj r /yine (I). In IPiWiim BratviCs Sons 
<{• Co. V. /)ifHfop /?i/Vjcr Compiny ( t) thea^'iignmrnt was one of 
a debt, which i« ohvioii«ly a cho«c in action and would fall 
within fccljon 3 of the Transfer of Property Act All that 
5jrin aa-i Clchn’Vs Cninny Doih an-l Siipiri^ Comping v. 
.Uariffm< Insurance Compitvj ati'i Cro*h't\r(0) held was 
that the doctrine in Jfntj v. //ine(I) did not apply to n 
policy, of maritime itisurance (Fletcher .1. referred to 
Kinjv. Viciorin Itifurauec Comjrtn^ {d).] That case did not 
turn on the question of assignment: the Insurance Co. were 
subrogated to the rights of the assured. Ca«e.s which hare 
considered -Ifoy v. />ine (1) and distinguished it, have 
pointed out that the doctrine in that case must not bo inter- 
preted too widely so as to cover cases of the assignment of the 
benefit of contracts includttyj the nght to sue (hereunder, but 
no c.isp has clmllcngod tho proposition that after broach of 
.contract, tho right to sue for damages for such brooch 
cannot be assigned. 

Jfr. Garth, in reply. Tho assignment m tho present case 
was not merely of the right to recover damages as in 
May T. Lane (1), but of tho benefits of a contract, in respect 
of which tho assignor had certain rights to recover damages. 
Broach discharges a contract only in a certain sense: thocon* 

(1) (1894)64L.J.Q B. 23G ( 4 ) [1005] A. C. 454 

(2) [1902]2K. B. 427. (6) [1007] 1 K. B 116,123 

(3) [1906) 1 K. B..260. (0) [IPl'fijA. O. 260. 
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traatual rights etill obtain for certain purposes, founding 
n right of action on the contract. 


Maclean C. J. The facts of this ease lie within a verv 
narrow compass : it appears that by a contract dated the- 
iud of December JOOl, .Messrs. Kbrahini Jfajeo Sufaiman 
& Co. purchased from tho defendant a neertain quantity o: 
B. twills ,— ^0 many hundr<vl bags ; delivery* from January 
1905, so many h.ags a month. Certain of those bags were 
delivered in pursuance of the terms of the contract, but in 
March 1905 llic defendant did not deliver the bags deliverable 
for that month, and fo.ss, as the piaintifT says, resulted to the 
purchasers from that default on tho p.art of the vendor. Tho 
purchasers, Messrs. Khrahini Hajee Sulnimon & Co., eventu* 
ally became in.'^oJrem, and tho Oflicial Assignee of Bombay 
conveyed the oMtstnndmg assets and their interests in tho 
executory contracts to ono Sulamian Cassira Peroo Mahomed, 
who again assigned his interest in those contracts to the plaint- 
ifi by an assignment deed, dated the 5th of July lODfi. The 
Official Assignee by his assignment, ahich is dated the 6th 
of Juno 1900, assigned “all actionable claims arising from 
tUo transactions of the Bombay and Calcutta firms, whether 
entered in the books or not, and the benefits of all contracts 
entered into by tho Bombay and Calcutta firms of Ebrahim 
Hajee Suiaira.'iu and Company,*^ to Sulaiman Cassim Feroo 
Mahomed ; and he assigned the same over to the plaintiff. 
The plaintiff then brought this action : and the first point 
taken and successfully taken by the defendant is that the 
plaintiff cannot maintain the suit ; and Mr. Justice Stephen 
held that, as tho plaintiff was a transferee merely of a right 
to sue, he could not maintain the action. 

The question wo have to decide depends upon two at 
three short considerotiona. As I have noticed tho contract 
bad been broken and tho right to damages had accrued before 
anything was vested in tho Official Assignee under tho is* 
solvency : that of course is a very material feature in the case. 
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Tlio first question is whether, as regards the particular case leop 
we are dealing with, that which the plaintiff purchased was a abit 
mere right to sue, or if it were not that, what it was. Under ItAnouaD 

section 0 of the Transfer of Property Act, the Statute enacts S- 0. 

. , , f 1 . CiitTKorn. 

that a more right to sue cannot uo transferred and, it is 

noticeable that the language of that section is much wider 
than was the language of the corresponding section in the 
Transfer of Property Act, which was thereby repealed. If 
this was a mere right to sue, it cannot bo transferred. Now 
what can be transferred under the Act ? Any actionable 
claim can be transferred : and section 130 points out how 
it may be transferred. llTiat is an actionable claim ? If w’e 
look at section 3 ‘an “actionable claim** means a claim to 
any debt’ : but this is not a claim to any debt ; this is a 
claim to damages of an unascertained amount resulting from 
a breach of contract on the part of one of the parties to that 
contract. Is it then a “ claim to any beneficial interest in 
moveable property not in the possession, either actual or 
constructive, of the claimant, which the Civil Courts recog- 
nise as affording grounds for relief, whether such debt or 
beneficial interest be existent, accruing, conditional, or contin- 
gent V* I do not think that we can properly bring a mere claim 
for damages for breach of contract within those words. Now, 
if it does not fall within the definition of “ actionable claim," 
what is it except a mere right to sue, a mere right to sue for 
damages resulting from an alleged breach of contract. It 
seems to mo that it is not anything more or less than that ; 
and if so, that cannot be transferred. 

It is clear, whatever the principle may bo underlying it, 
that according to the English law an assignment of damages 
for an alleged breach of contract would not entitle the 
assignee to sue ; and, if one may speculate, the words, “ a mere 
right to sue cannot be transferred ” in the Transfer of Property 
Act are based upon the same principle. However in these 
cases wo must ascertain what the law in India and not in 
England here enjoins. I have referred to the sections of the 
Transfer of Property Act, which deal with the matter. In 
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this vioTv* H (Iocs not *?pcm necessary to discuss the English 
authorities, which have been cited, though several of them 
appear to ho in accord with tho view I have stated. 

For these reasons Mr. Justice Stephen's view seems to be 
right ami tho appeal must he dismissed with costs. 


HAUtNOTON J. I agree* and I thinh tho position of tho 
seller and tho bu3*cr at tho expiration of tho month of March 
was this — tho seller had to deliver certain goods and ho had 
failed to do so. Tho result was that tho benefit with regard to 
the contract for delivery during tho month of March was at an 
end ; and all that tho buyer was to do was to suo the seller 
for damages for breach of tho contract, which tho seller bad 
failed to perform. Some months after tho breach of this con- 
tract, tho present plaintiff became, under a deed of assign- 
meat, entitled -inler alia to tho actionable claims to which 
tho original buyer was entitled. Tho question really resolves 
itself into this : was this right to recover damages for the 
breach of contract, which could no longer bo fulfilled, an 
actionable claim or merely a right to sue. In my opinion, 
it was merely a right in tho buyer to sue for such damages as 
he might bo able to prove ho bad sustained. Those damages 
might merely be nominal or, on tho other hand, they might 
besubstantial. , If that were so, then that right could not be 
passed under the assignment, by virtue of tho provisions of 
section G of tho Transfer of Property Act, clause (e) and, 
moreover, the assignment docs not purport to pass anything 
more from the buyer than tho actionable claims to which he 
was entitled. Then, if the definition of ‘ actionable claim,* 
given in the Transfer of Property Act is looked at, it is clear, 

I think, that a right to sue for damages — unascertained 
damages, consequent upon a breach of contract, does not fall 
within that definition. 

Tho result is that I agree that the judgment of the learned 
Judge in the Court of first instance was right and that this 
appeal should be dismissed. 
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Fletcher J. I do not dissent : but I feol very consider- 
able doubt that the Statute meant to limit the right of a person 
to assign his right under a contract by the fact that the other 
party to the contract had broken it. 

Appeal dismissed. 
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Chcndek. 

FlETOHEB J. 


Attorneys for the appellant : Manuel tt* Agarvxilla. 
Attorney for the respondent : N. G. Roy. 
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Bilcn BitFrantu If. Maeltan, K.C.I.E., CUuUutticc, Mr. Jurlirt 
Ilatif^t&n arui Mr. JuHice Srttk 

WRN it Co. 

V. 

McDOiVALD.* 

Coniraci'-^lnjunetion-^Drraeh o/ eonlrael-^onfroei of prr*onal $tTvict-—Asptt- 
rneM — Ahttnet of ntgalivt otjrttmtns — AVyaiire corcnanl impUtd^Spteifk 
HtUef Aet{I of 1S77), », S7, oUo tllialration (df-^Jlniraint of tradt'- 
Damagtt-Cotttrocl Aci {IX of IS72), a. U^Codified lav. 

By 60 agreement madoin England, M.wm engaged by B. «t Co. a firm ot 
Enginecra in Calcutta, oa onossjatimt in llieir firm for a potiod of 5 j-ears, 
and It woa a?i<» agreed that “ Jio ehould <Uligcn{J>' and to the beat of hU 
ability dovota )um«eJ/ to tbo duties ineumbest on him anti should {oithtuUy 
obsen-o and compj}* with euch tnsinictions as ho might from time to time 
receive from the firm.” During tho term of hiscDgngoment.SHeftthoetoploy 
of B. & Co. ond entered that of another firm. On a suit, instituted by B. & 
Co., for an injunction torcatrain Jf. from serving, working or bemgemployed 
by nay othtr persort or persons ond for dnojoges. 

Meld, although there was no negative condition in terms in the agroeme&t, 
a negative covenant could bo property implied, under aoclion 57 of thsBpeeifie 
Eehof Act, ood iliustrot/on (d> thereto, which gave Zegisiativo sanction in India 
to the law as laid down by Selbomo L. J. in Wolverhampton ond WaUaH 
BaiJuop Company v. London and North-WeeCern Railway Co. (1). 

CharUtvorth v. MacDonald {2) approved. 

Lvmlty V. irojrterfS), irAftiroed Chemicot Company v. Mardman (*h 
Ehrman v. Barlhohtnew reforred to. 

^Vhere the law has been codified, it i3 of little avail to enquire what la the 
law apart from such codification: the Code itself must bo looked to as the 
giude in the matter. 

As the contract had been most deliberately broken the plaintifis were en* 
titled to on injunction according to the principles of equity, justice Med good 
conscience. 

Appeal pbom Obioiwai. Suit. 

Appeal by tbo plamtiffe, Bum and Co., from tho judgment 
of Fletcbcr J. 

* Appeal {com Original Civil No, 4D0 ot 190S in Suit JTo. 2fl of 1908 
<j; (1675) t. R. 16 Eq, 4S3, 44(1. (3) (1852) S De. O. and S. 495. 

{2) f 1898)1. L. B. 39 Bom. 103 , 115. (4) flSOlJ 2 Cb. <16. 

(5)i;i8983l Ch. 671. 
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This fiction was instituted by Slcssre. Bum anti Co., Ld., 
a firm of engineers carrj'uig on business in Calcutta, and tbo 
neighbourhood, against tho respondent, nho was formerly ono r. 
of tho as'^istants employed in their firm, for an injunction and ’ ^*®^"****-* 
damages for breach of agreement. 

By an agreement mado in England, and dated tho 27th 
July 1004, between tho appellant Company and tho respon- 
dent, tho Company engaged Jfr. McDonald ns draughtsman 
and general assistant in its engineering works at Howrah 
near Calcutta or elsewhere for a period of C years from 
and after tho dato at which ho should begin to work after 
his arrival at tho engineering works at HouToh, it being 
agreed that ho should forthw'ith proceed to Calcutta, the 
Company providing him with a second class passage. The 
respondenVa remuneration was fixed at Its. 250 per month 
for tbo first year of his Ecrvtce, with annual increments of 
Its. 25, to bo paid “ monthly or as may be mutually arranged,” 
with certain other allowances. 

CertaLa other clauses in tbo memorandum ol agroomoot, 
wore as follows 

(3), On tho arrival at CalcuKo of tho oaid C^lm McDonald ho shall at 
ooco report himself at the said engineering works at Ilowrah aforesaid and 
enter upon Ills duties aforesaid and during tlio said period of this agreement 
be shall diligently and to tho best of his ability dovoto Iiimsolf to tho duties 
incumbent on hun os aforesaid and shall foithfuUy observe and comply with 
such instructions as he may from tune to time roccivo from tho said Alasars. 

Burn ^ Co., Id., or their authorised representative for tbo time being," 

(CJ. " At any time during tlio said period of Uusogroemont thosaid Messrs. 

Bum Si Co,, Ld., shall bo entitled to tcrmuiate the said engagement 
and that without assigning ony reason forsodoing m which event they sliall 
make payment of one month’s salary to the said Cohn McDonald ond pay- 
ment of a second class passage homo to this country, provided always that 
tho obligation to provide such passage alioU not be binding or operative, unless 
the said Colin McDonald shall within one calendar month from the termi- 
nation of hia engagement depart from India with the intention of retoming 
to this country. But in the event of the said dismissal being caused by the • 
said Colin McDonald's (o) insobriety, (6) unpunctuality in attendance to 
business, (e) carelessness and inattention to or neglect of work or duties, {d\ 
disobedienco of orders given by tho said Messrs. Bum & Co., I.d.,orhis 
immediate superior, (e) illness brought on or induced by misconduct or dis- 
obedience to the Doctor’s orders, (/) breach of confidence with reference 
to any of the business secrets of tbo firm, (about any of which the said 
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Messrs. Bum & Co,, Ld., or t1>elr representative shall bo the fioIo-jutJgt), 
tho Bait! Colin JlcDonalU ehnli Itavo no elalin /or salnf}* after having boon 
duly warned on nt least ono ocenston, further than up to tho Ualo of his 
dismissal or for o passage hotno oa boforo provided for tho said Colin 
McDonald.” 

{fi.) “Tlio said Colin McDonald shall bo bound, if and when required 
by tho said Messre. Burn Co., L*l., to assist them in any other dopariraent 
M thoir buame«3 and, if toqnitod, logo to any other plaeo in the East in coo* 
nection with tholr businrsi.” 

(10.) “* Tho Boid Colin McDonald shall bo bound, if required, on his arrivoi 
at Calcutta to confirm this engagement in conformity with tho laws of the 
place to tho oflect that tho samo moy bo eapablo of enforcement there.” 

(12.) ” Both parties bind and oblige themseivts to perform their respective 
parts of tho promises to each other under tho penalty of ono hundred pounds 
to bo paid by the party failing to the party performing or willing to perform 
over ond above performance.” 


It is to bo observed tlicro was no express negativo covenant 
in. tho agreement restraining tho respondent from taking ser- 
vice under any other firm, during tho term of his employment 
by Messrs. Bum & Co. 

The respondent arrived in Calcutta on tho J3th October 
1904 and immediately entered upon his duties under the agree- 
ment as an assistant of Messrs. Burn and Co. at Howrah, and 
continued to perform his du ties and to bo so employed till the 
3rd March 1908. 

It appears that on tho 18th February 1908, Mr. McDonald 
having secured a post under tho firm of Raja Sroenath Roy 
and Bros,, wrote to Messrs. Bum and Co. tendering his 
resignation and proposing to leave their employment from the 
15th March following. On the 10th February 1908, Messra. 
Burn and Co., replied declining to accept the resignation and 
giving Mr. McDonald notice that 'Hhoy would take legal 
stops to enforce the terms of his agreement with diem.” Some 
farther correspondence passed and on tho 3rd March 1908, on 
tho respondent’s request for his salary for Hie month of Feb- 
ruary, he was informed that Hie office had instructions to 
withhold his Balory for the present. Thereupon, on the 4th 
March 1908, Mr. McDonald left tho service of Mossra. Bum 
^ Co.\upon the pretext of tho firm’s refusal to pay him his 
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salary for February. On tho 17th March 1908, the respondent 1908 

entered tho service of Raja Sreenath Roy & Bros. burk 

On tho 21st March 1908, Messrs. Burn & Co. instituted 
this suit, asking for Rs. 2,000 as damages and for an injunc- McDonai 
tion “ to rcstrtain the defendant from serving, xrorking or 
being employed by the said Raja Sreenath Roy & Bros, or 
any person or persons other than tho plaintiff company, 
until tho said agreement dated tho 27th July 1904 should have 
been determined by effluxion of time, that is, until the 13th 
October 1909.** 

The defendant denied breach of the agreement on his part, 
and alleged that tho company had committed breach of the 
agreement by compelling tho defendant to do various works 
not contemplated by the agreement, and by their refusal to 
pay bis salary for February 1908 on tho 3rd March 1908, and 
submitted that in any event tho company were not entitled to 
tho injunction sought. 

The rule nisi for an interim injunction was discharged by 
Chitty J. on the 10th April 1908, but an order was obtained 
expediting the hearing of tho suit. 

Tho suit came on for hearing before Fletcher J., who on 
tho 14th May 1908 refused to grant on injunction and gave a 
docroo for Rs. 30 by way of damages, observing — 

F^ETdrzn J. This is a suit brought by Burn & Co.,Ld., against ono Colin 
McBonold, who was formerly ono o! tho assistants employ o<l in their firm, 
for an injunction and damages for broach of agrooment. 

The defondant entered into tho service of tlio plaintiffs' Grm under nn agree- 
ment, dated tho 27th July lOOt, and made m England between ono of 
their authorised agents of the ono port and the defendant of tho other part. 

Tho term of tho a 5 roein''nt is for five years commencing from nnd after the 
date at which tho defendant should begin to work under tho agreement aftei 
his arrival ot tho engineering works of tho plamtiiTs at Jlowrali. 

By tho third clause of the agreement it is pro'idod tliat on amval of the 
defendant in C>ilcutta ho shall at once report himself at the saidengmcering 
works at Howrah and enter upon Ins duties and shall diligently and to the 
be«t of hid ability devote luinsclf to thodutics incumbent on lurn and shall 
faithfully observe and ov’mply with such instructions as ho may from time 
to time recei\*o from tho plaintiffs' firm. 

So obligation und-'r the contract is imposed on tho plaintiffs to employ 
tbo defendant for tho period of five yMrs. Tb« contract providro thst, if 
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tho dofpndnnt break# t!il« aRtwtrtent lie shnU l>e l»al>1e to a penally of £100 
to bo paid to tho plaintiffs. 

Tlio defendant m Ida written Btatcmcnt dcnW that In* hn* rommllled any 
broach of tho nf^ret'mt'nl. A* I nmof opinion tlmt the defrncltint by Iea%injj 
tho plaintifU* employ conunittwl a broach of UU a^wincnt, I lw\vo first to 
docido whothor or not tho plnmtiETri aro enti tied to an injunction. 

Now, by eoction C< of Iho Spoeifio Itcliof Act, it m prondcil that when a 
contract corapriRca an affinnattvo agreement to <Io n certain net coupM with 
A negaliTO agreoment otpresa or implied not to do n ccrlainoct, the circura* 
atanco that tho Court is unahlo to compel specific performanro of the afimn' 
nt}\'o ngreoment shoH not preclude it from granting an injunction to perfonn 
tho sogatlvo ngroomont. 

From thu aoction it oppenra first, that thoro must bo in tins contract a 
nt^ativo agroomenl express or ienpUed and, secondly, tho jurisdiction con- 
fotted on, tho Court is a diacrotionary jurisdiction. 

Tlien, first, does the contract contain n nogativo agroement exprcaa or 
implied ? 

“ Every agrooment to do a particular thing ut one senso involves a negative. 
It involves tho nogtttiveof doing that which isinconsistentwilhthelhingjou 
are to do , but it docs not at all follow that , because a person has sgered to do 
a particular thing, ho is therefor© to be rcslroincd from doing tncrj thing 
else, which is ineonsisteDt with it *’ {ptr Liodloy I>. J. in irAiVtreod Ohemiwl 
K!(>mpan'j v, IJardman (!}. 

In jny opiotoa. it is impossible tomforfrom tho contract in question a neg* 
ative agreement by wluch tho defendant undertook that, uhothcr the plain* 
Cifls should or should net continue to employ liim, he uould not during the 
period of five years from the commencoment of the agrooment work for any 
une else in the world. 

But even if I had come to tho conclusion timt such a negative egreeenetit 
should bo implied I should havo Iiold such agreement to be void as being in 
restraint of trade and being indor than what wos necessary’ for tho reasonable 
protection of tho pisintifTs. 

Tho defendant has, however, raised a defence which I hod better deal 
with before I come to the question of damages. 

This defence is that the puoctuol poyToeat of the defendant’s salary under 
the agreement on the first of every month is a condition precedent to his 
cantinuing to serve under thoplaintiff company CInuse4ofthe agreement 
provides for'paymojot monthly or as may bo mutually arranged, of ealarj’ 
to the defendant at certain rates with allowances diuing the several years 
of hU employment. 

Now what are tho facts 7 

From October 1904 to tho 3rd March 1908 tho defendant continued to 
ser\'e in the plaintiSs* firm. Having replied to an advertisement in the 
papers he secured o post under imather firm. 

On tho I8th Febniarv, bo gave notico to the plaintiCTe that he intended to 
leave their firm on the ISth March following. 


<1) fI89l]eCh. 4in. 
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II© did not nctnally join tlie otlirr firm tmtil the 17tli Sfnrch though lio ftb« 
•©nt©d htni"©U from the plnintifls* firm from tho 4th Jlarch. Paring tho 
prriod of (hnt nolle© nt tho end of Fehrunry liia pny for Februnry boenrao 
due, but tho flainlifTd «toppc<l hi* p«y to ©oo whetlicr tho defendant carried 
out whnt he etnte<I to bo Jii* intention In his letter of tho 18th Fcbrunrj*. 

Conridering nil tho circumstances, I think tho plnintiiTs trero justified in 
trithholding the defendants’ pn 5 ’ during the currenej' of llio notieo by which 
tho defendant intended to commit a breach of his agreement. 

That being so, tho suit resolve* Itself into a question of dnmoges. 

Xow, \rhnt is (ho measure of damage* (hat tho plaintiffs nro entitled (o 7 

Tl>o plnintifTs* witness saj"* that it costs al>out It*. C50 to bring out a new 
man from England, that It*. 100 has to bo paid to him on tho voyage out and 
obout Rs. 3S0 for nd\*ertisement charges, and Ihosgent’s fees have tobo paid 
in England. In tho present enso no special damages can bo mado out bo- 
causo tho plaintifls’ own caso is that immotliotcty tho defendant left their 
firm, they employed one Jfr, Gilfitnn In hisplaeo, though ho is not a perma* 
nent hand. Ho is not drawing n bigger salary than tho defendant. It is 
probable that, if tho defendant hod performed hi* ogreement, the plaintiffs 
would, At tho end of about another year and A half, have had to bring out 
another man from England to fill tho defendont’a place. 

Tho plaintiffs arc therefore entitled by way of dnmoges to the interest 
thoy will lose by having to lay out this sum earlier than they would otherwise 
have had to have done I accordingly Award to tho plaintiffs Rs. 30 os da* 
mage* for tho defendant’s breach of his agreement. 

I make no order os to tho costs of this suit. 

There remains only the question of cost* of the plaintlffe having obtained 
an a parte injunction restraining the defendant from joining ond working 
for the firm of Baja Sreennth Roy The injunction was subsequently 
discharged, but tho costs were reserved. From the facts disclosed, it appears 
that tho plaintiff* were wrong in obtaining the injunction and thoy must pay 
to the defendant Ids costs of having that injunction discharged 
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From this judgment, tho plaintiff company Bum & Cc., Ld., 
appealed. 


Mr. Buckland for the appellant company. The facts of 
this case are entirely covered by section 67 of the Specific Re- 
lief Act. Tho Court can import tho negative covenant by 
the respondent, not to take service under any other firm during 
the period of his agreement, and has power to grant an injunc- 
tion restraining him from doing so. See Madras Railway 
Company v. Thomas Rust (1). Illustration 4 to section 67 is 
to the point. See CalUanji Harjivan v. Narsi Tricum (2) 


(1) (1890) 1. 1. B. 14 Mad. 18. 


(2) ( 1894 ) 1. 1*. B. 18 Bom. 702, 70S, 
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tho defpntlnnt brenks thl* !w ftml! I>o h’fvMft lo n pj'r.nlty of £100 

to bo pftiil lo llio plnrnliffa. 

TJio clofondimt in )»•« writlm Piftlomcnt iJpniMtlmt ho biw commi»c^ ony 
breocli of tlio nj’reonif'nt, .\ii T nmof opinion tfint tbo tb-frndfint by leaving 
tho plfitntiiTs’ employ coiAmitlfHl n breneb of ngrroment, I luiva first to 
doddo n-hctfipr or not tlio plainttiTii oro entitiorj to nn injunction. 

JTow, by roction C7 of U»o Spoeifio Relief Act, it w prosnciwi tlmt when & 
contract compnaco iin nfflnnitlivo ogreemont to t/o n certain act coupfcrl with 
n negnti^t) agreement expmm or implied not to do n certnin act, tlio ciretim* 
staneo that Iho Court ii unable lo compel 5pecific performnnee of tiie afilrro* 
ativo agreement elmll not prerltido it from granting an inJwnetJon to perform 
the nagrttit'c agreement. 

From this section it appears first, that there must bo in tills contract o 
negativo ngreoment o-Tprom or implied and, secondly, tho jurisdiction con- 
forrod on tho Court ifl a discretionary jurisdiction. 

Yheo, first, does tho contnict coatAin a negatiie agreement express or 
implied 1 

" £vory agrooment to do a particular thmgin one senso involves a negati%'c. 
It involves the nogotivoof doing that frliichisineonsistcntTriththothingyou 
are to do, but it does not at alt folloo' chat, becauseo person has agreed to do 
a particular thing, ho is thereforo to bo restrained from doing o\cry tiling 
elso, which is inconsistent with it ” (per Lindloy L. J. in irAiVtoeod Chfmieal 
^ntnpony v. Hardman (IJ. 

In niy opinion, it u impossible to infer from thocontract io (question a nsg* 
ativo agreement bynliich the dofendont undertook that, nhethertho plain* 
tiffs should or should not conttouo to omploy him, he would not during tho 
period of five yoora from tho coromencomcot of the agreement work for ony 
ono cUo in tho world. 

But oven if I hod como to tho conclnsion that such a negative agreement 
sh-iuld bo implied 1 should liavo held such agreement to be void as being in 
restraint of trade and being irider than irhot was necessary for the reasonable 
protection of the plaintiffs. 

The defendant has, however, raised a do/oaco which I had hotter deal 
with before I come to the question of damages. 

This defence is that the punctual payment of the defendant’s salary under 
the agreement on tho first of every month is a condition precedent to his 
confioiiing to eervo under tbopJni/tUff company. Ciatise4 the agreement 
provides for payment monthly or os may be mutualli’ arranged, of salary 
to the defendant at certain rates with allowances during tha several years 
of his employment. 

Now what are the facts f 

From October 1904 to tho 3rd Uforch 1908 the defendant continued to 
serve in the plaintiffs’ firm. Having replied to an advertisement ia the 
papers he secured a post onder (mother firm. 

On the 18th February, he gave notice to the plaintiffs that he intended to 
leave their firm on the 16th Starch foltowing. 

(1) ri89l] 2 Ch. 410, 


•36S 

1008 

Born & Co. 

V. 

UcDoNAit*. 



VOL. xxxvr.] 


OALCUITA SERIES. 


360 


Ho did not actually join tho other firm until the 17th March though he ob- 
rented himself from tho plaintiffs’ firm from the 4th Sfarch. Paring tho 
period of that notice at the end of February hie pay for February became 
due, but the plaintiffs etopped his pay to see whether the defendant carried 
out what ho stated to be his intention in ha letter of the 18th Februarj’, 

Considering all the circumstances, I think tho plaintiffs wero justified in 
withholding tho defendants* pay during the currency of tho notice by which 
tho defendant intended to commit a breach of his agreement. 

That being so, the suit resoU-es itself into a question of damages. 

Now, what is the measure of damages that tho plaintiffs nro entitled to f 

Tlio plaintiffs’ witness says that it costs about Hs. 550 to bring out o now 
man from Fngland, that Rs 100 has to bo paid to him on tho voyage out and 
about Rs. 350 for advertisement charges, and tho agent’s fees have to bo paid 
in England. In tho present case no special damages con bo made out be- 
cause tijo plaintiffs’ own case is that immediately the defendant left their 
firm, they employed one Mr. GilQlan in his place, though ho is not a perma- 
nent hand. Ho is not drawing a bigger salary than tho defendant. It is 
probable that, if the defendant had performed his agreement, the plaintiffs 
would, at tho end of about another year and a half, have had to bring out 
another man from England to fill tho defendant’s place. 

Tho plaintiffs are therefore entitled by way of damages to the interest 
they will lose by having to lay out this sum earlier than they would otherwise 
ha^’e had to have done. I accordingly award to tho plaintiffs Rs 30 as da- 
mages for tho defendant's breach of lus agreement. 

I make no order as to tho costs of this suit. 

There remains only the question of costs of tho plaintiffs having obtained 
an tx parti injunction rcstroming the defendant from joining and working 
for tho firm of Raja Sreenath Roy. Tho Injunction was subsequently 
discharged, hut the costs were rosors’od. From (ho facte diBclo«e<l, St appears 
that tho plaintiffs wore wrong in obtaining the injunction and they must pay 
to tho defendant his costs of hasdng that injunction discharged. 
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From this judgment, tho plaintiff company Bum& Cc.,Ld., 
appealed. 


Mr. Buckland for tho appellant company. Tho facts of 
this case are entirely covered by section 67 of tho Specific Re- 
lief Act. Tho Court can import tho negative covenant by 
tho respondent, not to take servico under any other firm during 
tho period of his agreement, andbaspowerto grant an injunc- 
tion restraining him from doing so. See Madras Bailuny 
Comf)any v. Thomas Rust (1). Illustration 4 to section 67 is 
to tho point. See Callianfi Barjivan v. Barei T rictim (2) 


(I) (1E90) L L R. 14 Mad. 18. 


(2)(1E9I)I. L. B. 18 Bom. 70J, 70S. 
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ATicl tho obsorvAtions of Fnrrfln 0. J. on appeal (1). It is true 
tho present toncloncy of llio English Conrts is to limit tho appli- 
cation of V. Il'o^ncr (2), but tho Specific Relief Act has 

adopted tho principle and contains tho law to bo applied in 
India, and even in England “ wljcn the importation of n nega- 
tive quality into nn affirmative agreement is not against tho 
meaning of tho agreement, tho Court will import the nega- 
tive quality’ and restrain tho doing of nets inconsistent with 
thengreoniont.” ScoKerron Injunctions, 4th edition, page 391. 
See also IPctsfcr r. DiUon (3), Montague v. Floelton (4), IToL 
vcr?iampton and IValsall Jiaihcaij Co. v, London and NoriJx- 
Western liatltmij Co. (5) and DeMatlos v. Gibson (0), which 
was followed in Uaji AhduJ AllaraLhi v. 7/n;i Abdul Bacha (7). 
Tho negative covenant, if imported, would not bo in restraint 
of trade within tho meaning of section 27 of the Contract Act. 
See CharUsu'orih v. MacDonald (8) and The Brahnajnitra 
TcaCo. Ld.v. Scarth{ii). The jurisdiction to grant an injunc- 
tion is discretionary with tho Court, and on this question tho 
Court will consider the great disadvantage employers of skilled 
labour arc at, in this country, and tho great trouble and expense 
they would bo put to, to replace competent employees, who 
choose to break their contracts of service. In tho alternative, 
if tlie injunction prayed for be refused, it is submitted tho 
damages awarded by the Court of first instance are inadequate 
and not ‘* reasonable compensation” within tho meaning of 
section 74 of the Contract Act. See The Bralmaffuira Tea Go. 
Ld. V. Scarth (9). 


Mr. Aveioom {Mr, Siokes withhimjforthe respondent. It 
^is conceded that the Court has the poicer to grant the injunc- 
tion, but it is submitted that the jurisdiction is discretionary, 
and that this is not a proper case where an injunction should 
be granted. The agreement was unfair, one-sided and want- 


(1) (1895) I. L. R. 10 Bom. 7C4, 787. 

(2) (1852) 6 Db. O. and S. 485. 

(3) (1857) 3Jtir. N. S. 432, 

(4) (1873)1.. R. 16 Eq. 189. 

(6)(1873)L.B. 16 Eg. 433. 


(6) (1858) 4 Do. G. and J. 270. 

(7) (1881) I. L. R. 6 Bom. 5. 

(8) (1898) I. L. R. 23 Bom. 103. 
(0)(1885) E L. R. 11 Calc. 644, 

545. 550. 
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ing in mutnality. To gr.int nn injunction in n cnso like tho 
present would nmount in substance to a decree for specific 
porformnncc. See CoUtanji Ilarjhnn v. Karsi Trtcum (1). 
[Maclean C. J. ITowdo you reconcile this with tho judgment of 
Fnrran C.J.in C/nr/e^irort/j v. J/acZ)onaW[2) ?] Inthenbsenco 
of any negative stipulation in the ngreement, the company 
arc not cntitletl to nn injunction to restrain their employee 
from entering tho service of another firm. See Whiiicood 
Chemical Covipantj v, Hardman (3). An agreement for per- 
sonal service cannot be enforced otlicrwiso than by an action* 
for damages, though it may pos^^ibly bo enforced in certain 
exceptional cases, not to be extended, where there is o strictly 
negative stipulation. See Davis v. Foreman (4). 

At the conclusion of the argument it was mentioned by 
Counsel that the respondent was now willing to return to tho 
Bcrvico of tho appellant company, and the latter were willing 
to tako him back. 

Maclea>* C. J. Tho plaintiffs in this case aro a firm of 
Engineers in the neighbourhood of Calcutta, and the defend- 
ant entered into a contract with them to net ns a draughtsman 
and general assistant in their business nt Howrah. That 
agreement was reduced into WTiting. It is dated tho 27th of 
July 1904, and was made in England; thodefendant was then 
in England, and he came out hero, tho plaintiffs pajing the 
expenses of his passage out By that agreement he covenanted 
that on his arrival at Calcutta he should “at once report him- 
self at the said Engineering Works at Howrah aforesaid and 
enter upon his duties aforesaid and during tho said period of 
this agreement ho should diligently and to tho best of his abililty 
devote himself to tho duties incumbent on him as aforesaid 
and should faithfully observe and comply with such instruc- 
tions as he might from time to time receive from tho said Messrs. 
Burn & Co., Ld., or their authorised representative 

(l}{1803) I. L R. 10 Bora. 754, 768. (3) [1801^ A. C. 410. 

(2) (1803) I. L. B. 23 Bom. 103. 112, (4) [1804, 3 Ch. C54, 057. 

113. 
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forthotirao being.** There are other provisions in the contract, 
namely, as to tho conditions upon -which the defendant might 
be dismissed by Blessrs. Burn & Co., but they are not material. 
In tho 12th paragraph both parties “bound and obliged them- 
selves to perform their respective parts of tho premises to each 
other under the penalty of one hundred pounds to bo paid by 
tlio party failing to tho party performing or -willing to perform 
over and above performance.** In accordance -with the terms 
of that agreement, tho defendant came out from England 
and entered upon his duties as an assistant with Bum & Co. 
and he seems to have discharged those duties -very satisfactorily, 
I find nothing to the contrary, for some three and a half years. 
But on tho ISthofFebruary 1008, he -wrote to his employers a 
letter, the effect of -which was that he proposed to resign and 
leave that employment on the IGth of March next. To that 
Messrs. Bum and Co. replied that “ they declined to accept the 
resignation and gave him notice that they would take legal steps 
to enforce the terms of his agreement with them.*’ We need 
not refer further to the correspondence in detail. It is suffi- 
cient to say that early in March, on the pretext that the plain- 
tiffs had refused to pay him his February salsiy, the defendant 
left the firm’s service and took employment with the firm of 
Raja Sreonath Roy and Brothers. The plaintiffs then insti- 
tuted this suit, and asked for damages and “for an injunction 
to restrain tho defendant from serving, -working or being em- 
ployed by the said Raja Sreenath Roy and Brothers or any per- 
son or persons other than tho plaintiff company.” I ought to 
have said that tho agreement was to last for five years, which 
expirodjon the 13th of October 1909. ' 

The matter was tried before Mr. Justice Fletcher, and he 
refused to grant an injunction; ho gave tho plaintiffs Bs. 30 
by way of damages and no costs of tho suit. In fact ho ordered 
tho plaintiffs to pay the costs of an application for an 
interlocutory injunction. Tho plaintiffs havo appealed. 

There is no dispute as -to the facts ; and I will deal as shortly 
as I can -with the legal points which havo been raised. It is 
suggested that in a case of this sort, tho Court ought not to 
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grant an injunction, that tbo question of granting or refusing 
an injunction is one which lies in Iho cxcrciso of the judicial 
discretion of the Court, and that in a ease such os the present r. 
it ought not to bo granted. We have been referred to the law ' 
in England on the subject. The law of England no doubt is 
that a mandatory injunction will not bo granted for tho specific 
performance of a personal scrricc — but over since tho day of 
JDiiWjicy v.irapncr (Ijjwhichisadccisionnowsomo GO to GO years 
old, it has been laiddown that, although the Court cannot grant 
a mandatory injunction to that effect, yet where in tho agree- 
ment there is a negative clause, that is to say, a clause to tho 
effect that tlio contracting party will not servo anybody 
else, effect can bo given to that and an injunction granted. In 
tho present contract there is no such negative condition in 
terms. But, although I do not think that authorities in Eng- 
land aro Tcrj’ useful to us, in dealing with quc.stions codified 
by tho law of India, I should Hko to call attention to tho obser- 
vations of Lord Selbomc, then Lord Clianccllor sitting as Master 
of tho Rolls in tho ease of Wolverhampton and Walsall HaxUcay 
Co. X. London and North-Western BatUvaxj Companxj (2). 

Tho passage I propose to read is at page 440. This is what 
this great Judge says: — “ With regard to tho cosoof Lvmhxjx. 

Wagner (1), to which reference was mode, really when it comes 
to bo examined, it is not a case which tends in any way to 
limit tho ordinary jurisdiction of this Court to do justice be- 
tween parties by way of injunction. It was sought in that 
case to enlarge the jurisdiction on a highly artificial and techni- 
cal ground and to extend it to an ordinary case of hiring and 
service, which is not properly a case of specific performance, 
tho technical distinction being made, that if you find tho word 
“ not ” in an agreement “ I will not do a thing ” as well as the 
words “I will,” oven although tho negative term might have 
been implied from the positive, yet the Court, refusing to act on 
an implication of the negative will act on tho expression of it. 

I can only say, that I should think it was the safer and the better 
rule, if it should eventually be adopted by this Court, to look 


(l)(1852)SI)e. O. &S. 485. 


(2) (1873) L. B. 16 Eq. 433, 440. 
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in nil fiucli ctises to the eubstnnco and not to tho fom. Jf fh 
ft's of tln> flgrccmeni U sudi tlmt it would !)0 violate* 

•McDovAtn sought to he fim-prited, then the qiiestioj 

— ‘ will nripo, whether thh is the Court to come to hr ft rcmcHy 
JIACT.F.AN If it is, I cannot think that ought to dopeiKl on tlio use of tlu 
negative rnthcr than nii fl/firnmtivo form of expression. If, or 
tlio other hand, the substance of the thing is such that the 
remedy might to bo Koiiglit olsowhere, tlicn I do not tliink that 
tlio form ought to bo changed by the use of ft negative rather 
than an affirmativo.'' 

If it had been ncecs-sary I should have applied tlmt principle 
to tlie present case, but hero wo Imvo to deal with tiie law in 
India. The law in India on this subject is codified and, it has 
been laid douTi in the IIouso of Lords, by tho Judicial Com- 
mittoo and in sox'oral cases in this Court, to some of which I 
myself was a patty, that where the law has been codified it is 
of little avail to onquiro what is tho law apart from such codi* 
fiention, but wo must look to the Code itself ns our guide in the 
matter. Tho law hero is codified by section S7 of tlio Specific 
Relief Act. That seems to mo to make tho caso reasonably 
clear. That section runs as follows ‘“Notwithstanding sec- 
tion 50, clause (/) -olauso {/) says that an injunction cannot 
be granted to prevent tho breach of a contract the performance 
of which would not bo specifically enforced — “ ^^’here a con- 
tract comprises an affirmative agreement to do a certain net 
coupled with a negative agreement, express or implied, not to 
do a certain act, tho circumstance that the Court is unable 
to compel specific performance of the affirmative agreement, 
shall not preclude it from granting an injunction to perform 
the negative agreement ; provided that the applicant has not 
failed to perform fho contract bo far as it is binding on him.’ 
The language of that section is reasonably clear, and it 
appears to give legislative sanction in India to the view ex- 
pressed by Lord Selbome in the passage I have read. 
there had been any doubt as to the meaning of the language 
of tho geefion, illustration (d) is conclusive upon tho subject. 

It runs : — “ B contracts with A that ho will serve him faithfully 
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for twelve months as a clerk. A is not entitled to a decree for lOOS 

specific performance of this contract. But he is entitled to an BtmN 

• -It Co. 

injunction restraining B from serving a rival house as clerk. v. 

The view I entertain coincides with that of the late Cliief 
Justice Farran in the case of CharlestL'ortli v. MacDonald (I). Maclean 
I n that case the Court thought that there was a negative 
covenant, although the terms of the agfcement were not very 
clear. After dealing with the case of Lumhy v. Wagner (2) 

Farran C. J. says: “In my opinion it would be most unfair 
to gentlemen in the position of the plaintiff not to protect 
them in such cases. It would virtually debar them from 
engaging an assistant at all. An action for damages would 
afford them no protection, certainly no adequate protec- 
tion ;** and, in a previous part of his judgment he refers to 
section 67 of the Specific Relief Act and speaks of it "as a 
legislative decision to the same effect.” Now, can we in 
the present case properly say that a negative covenant is 
implied ? 

I fool no doubt about it. Here the covenant is that the 
defendant will diligently and to the best of his ability devote 
himself to the duties as a draftsman and general assistant. 

Surely when a man says that ho will devote iiimsclf during 
a period of years to the business of a particular firm, it docs 
imply that he will not give his services during that period 
to any other firm. It would be dangerous to hold the con- 
trary. Hero to ray mind, an injunction is not only the most 
effective but the only remedy according to the principles of 
equity, justice and good conscience. To give damages in a 
case of this sort— damages, which perhaps will never bo recover- 
ed — will bo a very small consolation to the plaintiffs. It is said 
that if wo grant an injunction the defendant will starve. 

Wo have nothing to do ^rith that; ho ought to have thought 
of that, before ho deliberately broke his contract ; — as a matter 
of fact there is no vista in that direction as the defendant is 
willing to go back and the appellants are willing to take him 
back into their service. It is important in this country that 

(1)(189S)I. L.B. 23 Bom. 103, 113. (2) (1852) C t>«. G. &S. 485. 
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in all such cases to the substance and not to the form. If the 
Botn substance of the agreement is such that it -would be violated 
McDonald Bought to be prevented, then the question 

* arise, whether this is tho Court to come to for a remedy. 

it is, I cannot think that ought to depend on the use of the 
negative rather than an affirmative form of expression. If, on 
the other hand, the substance of tho thing is such that the 
remedy ought to be sought elsewhere, then I do not think that 
the form ought to be changed by the use of a negative rather 
than an affirmative.” 


If it had been necessary I should have applied that principle 
to the present case, hut here we have to deal with the faw in 
India. The law in India on this subject is codified and, it has 
been laid do-wn in the House of Lords, by the Judicial Com- 
mittee and in several cases in this Court, to some of which I 
myself w’as a party, that where tho law has been codified it is 
of little avail to enquire what is the law apart from such codi- 
fication, but we must look to the Code itself as our guide in the 
matter. The Jaw here is codified by section 67 of the Specific 
Relief Act. That seems to me to make the case reasonably 
clear. That section runs as follows ; — “ Notwithstanding sec- 
tion 5C, clause {/) ” — clause (/) says that an injunction cannot 
be granted to prevent the breach of a contract the performance 


of which would not be specifically enforced — “IVhere a con- 
tract comprises an affirmative agreement to do a certain act 
coupled -with a negative agreement, express or implied, not to 
do a certain act, the circumstance that the Court is unable 
to compel specific performance of the affirmative agreement, 
shah not preclude it from granting an injunction to per/orm 


the negative agreement ; provided that tho applicant has not 
failed to perform the contract so far as it is binding on faim- 
The language of that section is reasonably clear, and rt 


appears to give legislative sanction in India to tho view ex- 
pressed by Lord Selbome in the passage I Iiavo read. 
there bad been any doubt as to tho meaning of tho language 
of the section, illustration (d) is conclusive upon tho eabjecL 
It runs i — “ B contracts with A that ho will serve him faithfulv 
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for twelve months ns a clerk. A is not entitled to a decree for 
specific performance of this contract. Rut ho is entitled to nn Bchik 
injunction restraining B from serving a rival liouse ns clerk.” v. 
The view I entertain coincides with that of the late Chief ^te PosA LD. 
Justice Farran in the ca'io of Charlcstcorih v. 3IacDonald (1). JlAri^Av 
In that case the Court thought that there was a negative 
covenant, although the terms of the ngreement were not verj' 
clear. After dealing with the case of Lumlnj v. Trflf 7 ncr (2) 

Farran C. J. says: “In my opinion it would bo most unfair 
to gentlemen in the position of (ho plaintid not to protect 
them in such cases. It would virtually debar them from 
engaging nn assistant at all. An action for damages would 
afford them no protection, certainly no adequate protec- 
tion;” and, in a previous part of his judgment ho refers to 
section 67 of the Specific Relief Act and speaks of it “ns a 
legislative decision to the same effect.” Now, can we in 
the present case properly say that a negative covenant is 
implied 1 

I feel no doubt about it. Here the covenant is that the 
defendant will diligently’ and to the best of his ability devote 
himself to the duties as a draftsman and general assistant. 

Surely when a man says that ho will devote himself during 
a period of years to the business of a particular firm, it does 
imply that he will not give his services during that period 
to any other firm. It would be dangerous to hold the con- 
trary. Here to my mind, an injunction is not only the most 
effective but the only remedy according to the principles of 
equity, justice and good conscience. To give damages in a 
case of this sort— damages, which perhaps will never be recover- 
ed — will be a very small consolation to the plaintiffs. It is said 
that if we grant an injunction the defendant will starve. 

We have nothing to do with that; ho ought to have thought 
of that, before he deliberately broke his contract ; — as a matter 
of fact there is no vista in that direction as the defendant is 
willing to go back and tho appellants are willing to take him 
back into their service. It is important in this country that 

(1) (1898) I. L. R. 23 Bom. 103, 113. (2) (1852) 6 De. G. & S. 485. 
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assistants should know when they enter into contracts of this 
nature, when they are brought out to India at considerabJo 
tf. ' expoaso by their employers, that they cannot treat their em- 
McPoiulp. pjoyora in this higli-handcd fashion, Tlicy must honestly and 
faithfully perform their contracts. If the defendant’s 
argnment was ■well-founded ho might have left Bum & Co., at 
the end of a week instead of at the end of three years. Bero 
. wo have n case in which the contract is deliberately entered into 

and most deliberately broken. In my opinion, the plain- 
■ tiffs am entitled to that special remedy, which the principles 

of equity, justice and good conscience demand, of an in- 
junction to prevent tho defendant from breaking his contract. 
There is no suggestion in tho pleadings — ^thero is not on© word 
in tho evidence, that Bam & Co. have not treated him proper- 
ly. In fact they are willing to take him back. 

It is not necossaiy, as w© arc asked for and are granting an 
injunction, to go into the question of damages; but I do not 
desire to bo understood as agreeing with tho principle upon 
which tho Court of first instance has given Bs. 30 as damages* 

I can scarcely think that tho learned Judge would have done 
this, had hia attention been attracted to section 74 of the Indian 
Contract Act. 

The result, therefore, is that the decision of Fletcher J. is 
reversed and that a decree must bo mado for an injunction 
in terms of the prayer and that tho defendant must pay the 
costs of the suit and tho appeal, including those of the inter- 
locutoiy injunction. 

HAnmOTOK J, I agree : but, inasmuch as we are differing 
from tho learned Judge in the Court of first instance, I pro- 
pose to add a few words. 

The agreement between the plaintiffs and the defendant was 
that the plaintiffs should employ the defendant for a period of 
five years and that the defendant should serve the plaintiffs 
during that period, and there was a stipulation that, if either 
the pTaiutiffs faffed to perform their part of the agreement 
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or the defendant failed to pctfoTin his part, a sum of £100 
should be payable by the party in default to the one who was 
ready to carry out the agreement. Xow, while the defendant 
was employed under tliat contract of service he appears to 
have seen an advertisement, which attracted him, he desired 
therefore -to quit the services of the plaintiffs. It appears 
that he first spoke to the plaintiffs’ manager about his 
desire to leave and the result of that conversation was a letter 
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declining to forego, on behalf of the firm, any part of the 
agreement and pointing out to the defendant that, if he desired 
to quit the services of the firm, ho could do so, at a month’s 
notice, on paying the amount stipulated in the agreement. In 
reply to that the defendant wrote declining to pay the sum of 
money stipulated under the agreement, because, he said, ho 
was not m a position to do so and asking the firm to accept his 
resignation. That tlio firm declined to do and subsequently, 
against the wishes of the plaintiffs, the defendant quitted their 
services and thereby broke theagreement, which ho had entered 
into with tliom. Now, tlio plaintiffs ask for an injunction 
to prevent the defendant from entering into the service of a 
rival firm and giving tlicm the advantages of his skill. 

It is said tliat no injunction ought to bo granted on two 
substantial grounds. One is that the ngreement contained no 
iK'gativc stipulation under which the defendant undertook not 
to servo any rival firm of Engineers ; and secondly on the ground 
that the granting of an injunction is an indirect means of 
enforcing a covenant, of which the specific performance would 
not bo granted, that is to say, a covenant to perform a per- 
sonal service. 


Now, no doubt, these two grounds influenced the learned 
Ixird Justices m England, who decided the case of W'hitwood 
Chemical Co. v. Ilardtnan {1} i and they were further 
influenced by the danger, sibich tliey considered there was, in 
ft country UUo England, of extendii^ the case of v. 

irayucrftJ). Tliecaseof IVhiltrvod Chemical Co. v. Hardman {1} 


(nilS'>l]10i.4l6. 
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was afterwards followed by Mr. Justice Bomer in the later 
case of Ehnnan v. Bartkolomeu) {!), in wbich, in refusing an 
injunction, the learned Judge adopted and assented to the 
observations of the Lord Justices in WhiUcood Chemical Co. 
V. Hardman {^) as to the danger of extending the case of 
ImmXty v. frc<?ner (3). So if those cases represented what 
was the law here, there might be» at any rate, a good deal 
to be said on behalf of the respondent. But the answer is 
that the law here is expressed in section 57 of the Specific 
Relief Act, which provides that an injunction may be granted! 
for a negative agreement, either express or implied, not- 
withstanding the fact’ that the specific performance of the 
positive agreement cannot be enforced under the*^law. So, 
that disposes at once of one of the grounds on which the 
respondent must rely. 

Then, with regard to the other ground, that it is an in- 
direct way of enforcing a covenant for personal service, that 
is met by illustration (d) to section 67 : that gives an instance 
of a case in which the plaintiffs would be entitled to an injunc- 
tion— a case which Is on all fours with the present case. The 
result is that section 67 as illuptrated by illustration (d) 
shows that the two grounds, which have been relied upon by the 
r respondent, do not represent what is the law in this country, 
and I therefore tbinlc that there are no grounds for refusing 
an injunction in the present case. 

Then, as regards another point, the learned Judge in his 
jndgmont expressed theopinion that, if it had been necessary 
to decide, he should have held that this agreement was void 
ns being an agreement inrestraint of trade. (4) With very 
great deference to the learned Judge, speaking for myself 
I should have thought that nn agreement to serve Me.ssrs. 
Bum & Co in the course of their trade was not an agreement 
in restraint of trade, because by it the defendant stipulated 
that he would ply hw trade, and that distinguishes the rase 

(n I cih. an. (3) (iwrj s p«. a. & b. 485. 

(5}{!S0ni Ch. 416. (4) p. aifl. 
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from that familiar class of cases in which an employee cove- 
nants that after the e.^piration of his service he will not ply 
his trade within some specified distance of his late employer’s 
place of business. In the one case, ho agrees to ply his trade, MoDoi^d. 
in the other case ho specifically agrees not to ply his trade. But, Baiukqtok 
whether that distinction bo sound or not, it is really not neces- 
sary in the present case, because, in my opinion, illustration {d) 
affords the answer to tho argument that this contract is void 
as in restraint of trade. Illustration (d), as I pointed out, deals 
with a case which is on all fours with the present and says 
that the plaintiffs are entitled in such a case to an injunction. 

Under those circumstances, it cannot be said that a similar sti- 
pulation in this case is void, being in restraint of trade. If so, 
illustration (d) would provide that an injunction could not bo 
granted, because tho agreement was void. In my opinion, 
illustration (d) to section 57 meets the point as to tho contract 
being void as being in restraint of trade and that disposes 
of that point in favour of tho plaintiffs. For tlieso reasons I 
agree that this appeal should be allowed. 
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Brett J. I agree with tho learned Chief Justice and have 
nothing to add. 


Appeal allowed. 


Attorneys for tho appellant Company : Orr, Dignam et* Go. 
Attorneys for the respondent : Leslie ct Binds. 
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CRIMINAL REVISION. 


Btfore'Mr.JuHicf SharfudAin and Mr. JmttceCcxt. 

KISHORI LAL ROY 

t*. 

SRINATH ROY.* 

Criminal Procedure Code (Act J' of ISOS), t». 345. 302(,2) and SSO (/)~Z)ji 
concerning land — Jurisdiction of .Mayisirnle — Pemlenc^ of a ci'n'I 
fwjeeetton 0 / the rfujnifect tand — ^^idjsieCenre of joroAi^n'fory order on the 
0/ rte proceeding— Tfon-r/cr of cate ecilhout ^urudirtion-^Ulelihood 0 
breoc^ 0 / the peace. 

The potidoncy of a »mt under eeclion 0 of tho Specific Relief Act (I of 1 
with regard to cortain land in ilisputo docn not ou«t tho ^^ftc^strAto*» juris 
tioa to take procewllne* tmdot section J45 o! tho Criminal rro«><hire Cod 
respect of the eamo land, if he finds ronsonable grounds for opprehendii 
breach of the peace. 

The fact that on the date of the initiation of the proceedings under rec 
14G of the Code there wee a aulwisting order under section 144, the term 
which wore not before the Court, passed ogoinst the landlonls in a proceed: 
to which tho tenant*, through whom they claimed to be in poesessi 
were not patties, docs not justify the Court in setting aside the proceedi 
under section 145, in respect of the same subject matter of dispute, as uith 
jurisdiction. 

A transfer by a first class W^istrale of a case under section 145 erroneoi 
and in good Isilh does not viliato the proceedings by reason of the provisi 
of section 629 (/). 

Albar .AK Kftan v. Zkwni Lai (1) followed 

Section 145 requires that the Slogisirate, before initiating procccdii 
thereunder, must be satisfied, on tho materials before him, that there is f' 
of a breach of the peace with regard to some immoveable property betwi 
the parties. 

Where the Magistrate initiated proceedings under section 145 on a poj 
report on which ho was satisfied that there was an apprehension of a breacli 
the peace, and there was evidence on tlio record of a probability of such brei 
of the peace, the High Court refupod to set aside tho final order as withe 
jurisdiction. 

• Criminal Revision No. 1092 of 19PS, against the order of G. C. Banerj' 
Deputy Magistrate of Dacca, dated the 28th August 1908. 

(1);(1900) 4 C. W. N. 821. 
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Criminal Rttle. 

TJroN tlio receipt of r police report, dnlcd the 2Gth Febru- 
ary 1908, stating thnt there uns n likelihood of n brcacli of 
the peace between Srinath Roy, the first party, and the 
petitioners, regarding the posse.’»sion of certain chvr land, 
A Deputy lifngistrato of Dacca issued a prohibitory order under 
section 144 of the Code, on the 28lh February, on both parties. 
Thereafter upon a fresh police report of tho I2th April, F. 
Husain, a Deputy Magistrate of tho first class, initiated pro- 
ceedings, on tho 23rd in.stant, under section 14C in respect of 
the same land against tho parties catling upon them to file 
written statements of their respective claims as regards tho 
fact of actual possession of tho subject of dispute, and ulti- 
mately transferred tho case for disposal to G. C. Banerjeo, 
another first class Deputy Jfagistrato, who added certain other 
persons, as third parly, and directed them also to file written 
statements and produce evidence. Tho first and third parties 
claimed to be in possession of the chvr through their tenants, 
while tho second party claimed to bo in sole possession also 
through their tenants. 

It appeared that on tho 8th February, 1908, a suit under 
section 9 of tho Specific Belief Act was instituted for tho 
recovery of possession of tho eatno chur, which was pending 
at the time of the present proceedings. Tho second party urged 
before the Magistrate that his jurisdiction was ousted by 
the suit, but the objection was overruled, and he declared 
the first and third parties to bo entitled to posse'ssion by 
his order, dated the 28tb August, passed after taking evidence 
in tho case. 

Mr. Garth and Bobu Surendra Nath for the peti- 
tioners. • 

Mr. Dunne and Bobu Baikanta Nath Das for the first 
party. 

Mr. P. L. Boy and Bahu Ilarendra Narain Miller for tho 
third party. 
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inos peace with regard to Bomc* immovrablo properly between the 

Kishori parties. We find that the Mngistrnto initiated there prorecd- 

ingvS on ft report on which ho was sat i«tficd that there wa.s an 
apprehension of a broach of the peace. Wo also find from 
the explanation of the Magistrate tlmt there is cridcnco on the 
record that there was a probability of a breach of the peace. 
On these findings wo cannot say that the Magistrate acted 
without jurisdiction. 

Under these circumstances, wo think that all the grounds 
taken by the second party fail. 

In conclusion wo may observe that in issuing this Rule we 
did not attach any importance to the allegations made in the 
third paragraph of the petition. The Rule was granted on 
other grounds. The result is that the Rule is discharged. 

liulc discharged. 

e ». M. 
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CRIMINAL REVISION. 


Btjort Mr, JtutKe Holmvccd and Mr. Juttiet Ryvtt 

UPENDRA NATH BAGCHI 

* V, 

EJIPEROR* 

Defamation — Pleader — Improper queationo in erott-txamination hated on wrong 
inferenet from defectivt memory — Prii'ttege — Oood faith — Abiewe of expreaa 
malice — Penal Code {Aei XLV of 1S60), »». 52 and 492, Exception (S). 

A plc&dcr acting upon }u8 onn rocoUcction ot theevidonco given by a wit- 
ness twa years before, in another caso in wliich ho was a pleader, but drawing 
a wrong infetenco thorofrotn that tUo witness had been diabeliovod by a par- 
ticular Court, and had admitted to having boon so disbelieved, and putting 
quoations to him convoying such an imputation, after being warned that his 
Lmpressioa was wrong, cannot, m the absence of actual malice, bo convicted 
of defamation. 

A pleader, especially in the mofussil, where Instructions are very commonly 
inaccurate and misleading, is as much justified in acting on his own recoUec- 
tion as on specific Instructions, and the fact that he has dra\Tn a wrong inference 
does not, in the absence of actual malice, deprive him of the protection of 
the ninth Exception to section 400 of the Penal Code. 

^Vho□ a pleader la charged with defamation, in respect of words spoken 
or written, while performing his duty os a pleader, the Court ought to presume 
good faith, and not hold him criminally liable, unless there is satisfactory evi 
dence of actual malice and unless there is cogent proof that unfair advantage 
was taken of his position as a pleader for an indirect purpose. 

In re Nagarki Trikamji (1) and Emperor v. Punhotlamdai Ranehhoddaa (2) 
followed. 

CaianNAL Rtoe. 

The petitioner, a pleader of the Bhagulpur bar, was tried 
by the District Magistrate of Bhagulptir and convicted, on the 
13th July 1908, under section 600 of the Penal Code and 
sentenced to a fine of Rs. 160. 

On appeal the conviction and sentence were aflirmed by 
the Sessions Judge on the 23rd September. 

* Criminal Revision No. 1267 of 1908, against the order of_J. C. Twidell, 
Sessions Judge of Bhagulpur, dated 23rd September 1908. 

(1) (1894) I. L. B. 19 Bom. 340. (2) (1907) 9 Bom. U R. 1287, 
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^ Tho Dislrict Magistrate found that there tras no evidence 

tlrrawi of express malice or personal animus on his part, but 
BAOrm tho Judge camo to no finding on the point, hoiding it to bo 

Eu?erob. unnecessary to dotermino it. 

It appeared that in May 1908 certain proceedings under 
section 147 ot tho Criminal Procedure Code, between the 
Baneli Raj and the Uurbhanga Raj , were pending before Karim 
Hossoin, a Deputy Magistrate, and during the course of them 
Mr. Savi, tho Assistant Manager of the Baneli Raj, was ex- 
amined as a witness for his party. Tho accused, who was 
conducting the case for tho opposite party, asked Mr. Sari 
the following question in cross-examination : — 

"Wore you diabelieveU by tbo Sessions Judge of Dhagulpor in BirMiclii 
Singh’s case ? 

The pleaders on tho other sido objected to the question on 
the ground that it was based on an assumption of fact whichi 
to their personal knowledge, was not true, and further that it 
was irrelevant. But tho accused persisted in putting the 
question, alleging his own knowdedgo of tho matter. Tho Court 
relying on tins assertion admitted it, and it was answered by 
the witness in the negative. The accused then put tho follow- 
ing question. 

Did you not etoto boforoMr. Efomilton m L&l Bah&ry Singh's cose ihot 
you wore diabdieved by the Besdoos Judge, but woro believed by the High 
Court t 

A similar objection was taken to the question as on the. 
first occasion, hut it was allowed on tho statement of the accused 
that ho was himsolf a pleader in Lai Behary Smgh*s case for 
tho defence and had beard Mr. Savi make tho admission. This 
question was also answered by tho W'itncss in tho negative. 

On tho next day Sir. Savi filed a complaint against tho peti- 
tioner, under sections 500 and 604 of tho Penal Code, in reject 
of these two questions, before tho District Magistrate, and tho 
accused filed a written statement thereafter odmitting that the 
imputation conveyed in tbeso questions was without any found- 
ation, but putting forward tho plea of good faith. 
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It further appeared that in September 1905 one Biranchi 
Singh, who was tried with others for dacoity in the Sessions 
Court of Bhagulpur, had set up an alibi and examined Jlr. Savi BAocni 
in support of it. The accused was not personally connected Em-inoa. 
with, or present at, the hearing of this case. The Sessions 
Judge, while finding no reason to doubt Mr. Savi’s evidence, 
held that it was insufficient to establish the alibi and convicted 
Biranchi. On his appeal the High Court, accepting Mr. Savi’s 
evidence, considered the alibi made out and acquitted him. 

On 1st May 1906, one Lai Behary Singh was tried for rioting 
before the Sessions Judge of Bhagulpur, and Sir. Savi was ex- 
amined to prove an alibi for him. The accused appeared as a 
pleader in the case for the accused. Syamal Das Chuckerbutty , 
the Government pleader, who was conducting the prosecution, 
asked Mr. Savi a question in regard to his evidence in Biranchi’s 
case, which was not recorded, butthoanswer was : “ wo had a 
servant, Biranchi Singh, who was charged witli dacoity. I gave 
ovidonco for him. Ho was acquitted by the High Court.” The 
Government pleader deposed in the present case that when 
ho put his question to Jlr. Savi ho wanted to show most 
probably that his evidence wa.s not believed by the Sessions 
Judge. The petitioner asked the witness no question in re- ’ 
examination in the case to clear up the point. 

The Advocate-General, Mr. Sinha {Mr. P. L. Poy and Babu 
5aj7cMdrana<APah‘Mvithhim), for thoopposito party. Thoques- 
tions put were absolutely without foundation as Mr. Savi had 
not been disbelieved by the Sessions Judge in Biranchi’s case. 
Notwithstanding that the accused was warned that the impu- 
tation was not true, ho persisted in putting thoquestions. TIio 
privileges of the bar, while being protected, should not bo 
abused. Did the accused act “witUduo caro and caution” 
within section 52 of the Penal Code. As ho took upon Iiimself 
the responsibility of asking the questions on his own knowledge 
ho must bear tho consequences, if he turned out to bo wrong. 

The question of privilege must bo governed by tbo Penal Code 
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low iteolf and not by English law : sco Nortndm Nalh Sircar v. 
JrEKDBi Kamalbasini Dasi{l). 

Nath ‘ 

BAacm Dunne {Mr. K. N, Chotrdhry, Bahu Dasarathy Sanyalt 

Emperob. Bahu Gancndranath Sarhar nnd Bahu Suresh Chundcr Moohrjee 
■witlx him), for tbo petitioner. The ijuestions are not in them- 
selves defamatory , though they may have been improper. The 
accused said ho had knowledge of the matter. He found after- 
wards that the suggestion lie meant to convey was incorrect, 
and he filed a written statement that ho honestly believed at 
tho time that ho was justified in putting the questions. A man 
honestly believing the impression on his mind to be correct 
and acting on it does so in good faith. No malice is found in 
this case. His memory was only at fault. Tho position of an 
advocate is difiorent from that of an ordinary person. The 
prosecution must prove in his case that ho had not an honest 
belief. Refers to SiiWitun v. ^forton(2), Inre Ji^affarkiTrikamji 
(3) and Isuri Prasad Singh v. Umrao Singh (4). If a pleader 
acting on instructions is protected as having acted in good faith, 
tho fact that he acted on his recollection cannot put him on a 
lower footing as to the question of his good faith. If ho is jus- 
tified in putting questions based on the memory of other 
persons, as he would be in the case of instructions, he cannot 
be prosecuted for relying on his own memory. Tho records of 
the cases of Biranchi and Lai Behary were not at the time 
in Court. The Court ought, where a pleader is concerned, to 
presume good faith, unless there is satisfactory evidence of 
actual malice : JSmperor v. Ptirshotlamdas Ranchhoddas (6). 

Holmw'OOD and Ryv^ JJ. Babu Upendra Nath Bagchi, 
a vakil of the High Court and one of the leading pleaders of the 
Bhagulpxir Bar, was convicted hy the learned District Magis- 
trate under section 600 of the Indian Penal Code and ordered 

(l) (1895) I. L. B. 23 Calc. 663. (3) (1891) I. B. 19 Horn. 310. 

12 ) {1S86) 1. L. R. 10 MiwL 28, (4) (1000) I. « All. 234 

(6) (1907) 9 Bom. L.R. 1287. ' ’ " * 
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to pay a fine of Rb. 160. The conviction and Bentence were 
uphold on appeal by the learned Sessions Judge. 

The circumstances of the case are peculiar and raise a ques- 
tion of very great importance. Tho facts of the case are prac- 
tically admitted. Mr. F. A. Savi, who is tho Assistant Mana- 
ger of tho Baneli Raj, was caUed as a witness in a case under 
section 147 of tho Criminal Procedure Code, which was being 
contested between tho Baneli Raj and the Durbhanga Raj. 
Tho appellant, who appeared as a pleader on behalf of tho Dur- 
bhanga Raj, cross-examined Mr. Savi and, vdth tho object of 
impeaching his credit, ashed him whether the Sessions Judge 
had disbelieved his evidence in the case of Biranchi Singh. It 
appears that when the appellant put this question, tho pleaders 
on the side of the Baneli Raj objected to it as being improper, 
and the Court itself only allowed the question to be put on the 
appellant’s assertion that he knew of his own knowledge that 
such was the case, and that the next question that he 
would put would prove it. Tho question was then put and 
was answered in tho negative by Mr. Savi. Tho next 
question that was put to him (and also negatived) was 
“ Did you not state before Mr. Hamilton in Lai Behary 
Singh’s case that you were disbelieved by tho Sessions 
Judge, but were believed by the High Court 1” To this ques- 
tion also objection was taken, and it was allowed to be put by 
the Court only on tho assurance of tho pleader that it was 
Correct. The fact that this second question was pressed, 
has been held by the lower Courts as aggravating tho offence, 
but it seems to us that, if ho had not put it, that fact would have 
been some evidence against his bona fides. These two questions 
form tho subject matter of the charge of defamation, of which 
tho accused has been convicted. 

In order to understand the case it is necessary to set out 
some further facts. Some time in September 1905 one Biranchi 
Singh, amongst others, was tried on a charge of dacoity before 
tho Sessions Judge of Bhagulpur. His defence was an alibi 
and, in support of it, ho called and examined Mr. Savi as a 
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im witncs'!. Tho Court of SfJiions, lioivcrcr, convicttd Biranchi 
Singh holding na n mutter of fact that, althongh there rvas no 
Biocm rewon to donht Mr. Savi’a ovuicnco, yet that evidence did not 
rHPEUOn. oMnblisti tho alibi. On uppcnl this Court held that Mr. Sari’s 
ovidonco, which had hoou believed by llio Sessions Judge and 
fttso by this Cort, did cstnblisli the alibi, and acquitted 
Birnnchi Singh. The appellant, Upendra Nath BagcM, had 
nothing to do with that case and apparently was entirely 
ignorant of what had happened in that case. Tliis is an 
important feature to hoar in mind. 

On tho 1st of May )9D0, one I.al Bclinry Singh was tried for 
rioting by Mr. Hamilton, tlio then Sessions Judge of Bhagulpur, 
and in that caso Mr. Savi wa.s called as a witness for tho 
dcfonco and deposed to an alibi set up by tho accused. In 
thiscasotbo appellant appeared as tho plcadcrfor tho accused, 
80 that Mr. Savi was his own witness. Tlic Government 
pleader in cross-examining Mr. Savi put certain questions to 
him, obviously with tho intention of shaking his credit. The 
Government pleader has been examined in this ease and so 
also has Mr. Sari, but, after tho lapse of over two years, it is not 
unnatural that neither of them con rccoJJeet the exact form of 
tho questions. But from tho way in which tho answers have 
been recorded, wo do not think thcro can he much substantial 
doubt as to what fho question or questions were. The record 
runs “ wo had a servant, Biranchi Singh, who was charged 
withdacoity, I gave ovidonco for him. He was acquitted by 
tho High Court.” Wo think the Government pleadcrprobabiy 
asked him whether tho Sessions Judge disbelieved the ah'6t 
set up by BiranchlSingh in that case, which ahbi w’as supported 
by Mr. Savi’s evidence. What the Govermnont pleader him- 
self says is “ when J put tho question to I\Tr. Savi, in regard to 
which his statement is recorded, I wanted to show, most pro- 
bably, that his evidence was not believed by the Sessions 
Judge.” Now how camo the Goveimoent pleader to put this 
question t He is a very experienced practitioner, and has 
been Government pleader for over 13 years. Ho admits that 
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ho bid not read the Scs'^Jons Judge’s judgment in Blranchi 
Sindh’s ease, and ho also admits that, if ho had read it, ho Vn'rvnx 

^ IlATH 

could not have put the question, and this is obvious, because Biomi 
ho would then havo rcalizod that tho question would have been eicpI^o*. 
as useless as it was improper. Ho did, however, put tho ques- 
tion. lYo do not tliink ho had instructions to put tho question. 

He says “ I m5^elf know of tho case of Biranchi Singh and 
needed very little instruction.” As ho had not read tho judg- 
ment of tho Sessions Judge hU persona! knowledge or recollec- 
tion can only havo amounted to this, namely, that Mr. Savi had 
sworn in support of Biranchi Singh’s and that, inspito of 
this, tho Sessions Judge convicted Biranchi Singh. Is it not 
very likely that, putting these two circumstances together, tho 
Government pleader himself fell into a similar error ns tho 
appellant, and drew tho wrong inference that tho Sessions Judge 
had disbcUoved Mr. Savi, and was thereby induced to cross- 
examine Mr. Savi on tho point t Mr. Savi’s answer appears 
at tho very cad of a rather long cross-examination, and wo think 
that, if tho appellant, who is described as an crpcricnccd and 
acute pleader, had kno\vn tho real facts of Biranchi Singh’s 
case, ho would certainly in re-examination havo cleared up the 
matter by asking ilr. Savi (his own witness) if ho had not, as 
a matter of fact, been believed oven by the Sessions Judge. 

On tho other hand if, as a matter of fact, as it appears, he 
knew nothing beforehand of Biranchi Singh’s case, it is possible 
that the inference, which tho appellant drew at the timo from 
tho way in which tho answer is recorded, was that 3Ir. Savi 
admitted, or at least left it open to implication, that as a fact 
he bad been disbelieved by tho Sessions Judge, but that his 
veracity had been established by tho High Court. If this was 
the inference, which he drew at the timo, ho might well have 
thought it quite unnecessary to re-examine him on the point, 
thinking that it was enough that the High Court had believed 
his witness. 

In the petition of complaint in this case it is stated that the 
appellant put the questions intending to harm and injure 



cAf-ccTTA [vor.. Tixxvi 

the roTTiphtfnnt'n frptitAtJnn, nn-I tMl ih^' comf-binAnt fia^J 

n*Ar«t nn^ir^- of th*' ItirtpJi Unj n:ir| wilh th'' cnmpbiRAfit, 

r.MTxnou, *^'''* Unhrimifll/ In'mifi- tint n-ilinr 

A fall*' anfl Mn».nt<’ nlK*n«»nn Ami Ift^fp.tjAtioo in^rtbrto MtL*// 
hU rpufl^'’. fft caurtn of ftb anrf rcry 

nWo Jn<I;*ni»'nt the niitrirt MAirNtfAfo, Mr. I^vall, ha.^ 

dwtincily fdtind lljflt th^tp b no to provr riprc^.s 

m.nllcoon tlip jvart nf th*' norAny rraion to Mbrp that 
bo hnd Any p^r'on.al motlro or nniryj* n^Airnt Mr. f^avi. Ife 
pew^ on fo wy, Iiowrvpr. quoting front Colbe, maliVo i* of 
two kindi, malico In Uwnnd inaHro In fncl : wtlicp in btr U 
vrlicre A ^m1npful net (ry,. tbo tlrbrnatjon of Another) b done 
without ju<t CAW.<e or rxctinc. Hr then pjvy On to fon.<jJrf 
whether the nppelbnt, when he put thr question-^, had Jtut 
CAUSO or exciMo. He fimb that he wai not irvitnJctwl to put 
Iho qiu-<ltot\^, At\<l Ito Abo fiml< tliat he h.arl no ripht to rely 
implicitly on hb rtNrollection of wh.at .^Ir. Savi Jiacl paid in I*al 
Bcharj* SinphV c,vfc And, in short, that in any c,vo hcshould 
certainly not have drawn the infereneo which, he says, he drew, 
because it wna not the only or true inference which ho could 
have drawn, nncl that, therefore, ho acted without just cause 
or excuse. 

The learned Sessions Judge has come to no finding on the 
question of express malice, holding that it was unnecessary to 
decide the point. To us it eeems a matter of reij* great im- 
portance, and wo Iiavo no hesitation in coming to the eonclu- 
flion arrived at by Mr. Lynll. Wo do not think that the 
appellant had the slightest personal motivo in the matter. Wo 
believe that ho was acting entirely in the interests of his client, 
and the only question, which wo have to decide, is whether, 
on the facts of this case, the appellant is or is not protected by 
the ninth Exception to section 4D0. Wo are entirely of opinion 
that he is. The Jeamed District Magistrate sooms to bo of 
opinion that the appellant should not have put the first ques- 
tion merely relying on his memory without first pemstug the 
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records of the case to verify his recollection, and, more especially, 1906 
should not have relied on his memory when the pleaders on the Upekdra> 
other side warned him that he was mistaken. But the records luacai 
of the case werenot in the Court, and we certainly do not think 
that the Court would or should have adjourned the taking of 
the further evidence of Sir. Savi to enable the appellant to esa- 
mine a record deposited in some other Court. It seems to us 
that it would be very dangerous to tie the hands of Counsel in 
this way. We find on examination that, in fact, the appellant’s 
memory of the incident was substantially accurate. The mis- 
take he made was in the inference he drew' from what ho remem- 
bered to bo Mr. Savi’a answer. But this inference was a possible 
one, although notjof course, the necessary inference to bo drawn, 
and wo thinkthat, if the accused, rightly or wrongly, did draw 
this inference, ho was bound, in the interests ^f his client, to 
roly on his ow'n recollection. It seems to us, especially in tbo 
mofussil of this country, where instructions, to the personal 
knowledge of one of us, are very commonly inaccurate and 
misleading, that a pleader would certainly be at least as 
much justified in acting on bis own recollection as on specific 
instructions, and we do not think that, because ho has drawn 
merely a wrong inference from a fact, that of itself, in 
the absence of any nialtco, should take him out of tho ninth 
Exception to section 499. We agree with tho remarks of 
Jardineand Earran JJ. in /» re Nagarji Trikamji (1), which 
wore recently referred to with approval by Chandavarkar 
and Knight JJ. in Emyeror v. PurshoHaindaa Banchhoddaa (2), 
namely, “ when a pleader is charged with defamation in 
respect of words spoken or Avritten, while performing his 
duty as a pleader, the Court ought to presume good faith 
and not hold him criminally liable, unless there is satisfactory 
evidence of actual malice and unless there is cogent proof that 
unfair advantage was taken of his position as pleader for an 
indirect purpose. ” In this case, us wo have pointed out, 
there is no evidence of any express malice, and the 
(1) (1891) I. L.II. 19 Bom. 340 


(S) (1907) 9 Bom. L. JV 1287. 
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* fttlrprtl unfftir tftkrn l.U jr^ition, t!ii^ 

Cff'frm CAft? ftrul ftltrntlf'n, tnm< out to t*' nt a ^cry mturai, 
though, on It hfvpp«‘r^'', n throng infrfrnrr rvid'-n'Jy rov!r nt 
Ihr tiTuo Mr. Savi vran cxntnin^l in I^i U^hAtv"!* and 

i.vrcafia. • 

uJwJ in nppatrni poor! faith in (h« lAt»^ ra<«, rr.tirrty in tl;'‘ 

inlrrnt ol hi' cHrnt nm! not for hi» rt^A*. 

Tor thr-*' rrn'toa^ t»o niak*' tii'* Ilti!-' nh«/)iutp, ar/I direct 
that the conviction l>c srt a-aidoftHd the fin*', if paid, rrfur.drtl. 


IltiU cb-soittU, 
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Btfort .Vr, Juitltt Itoim'caod on1 Mr. JiUtiet Ityvts, 

RA^ilTOHAL DUSADH 

V. 

EMPEROR.* 

Apptalt aimhiion of—Ilearinj on date of fltinf—‘PIe<ider—Iiiy\t to be heard 
— PrtKtfce in rte mofuieil — Criminal P/oeedurt Code (Ael V of 1S$5), $. 421, 

A ploaier for nn appoU&nt should not bo caltod upon, immedifttoly on the 
flling of an appoil, to support it, hut should bo affordoi a reasonable oppor^ 
tunity of being hoard. 

If tho appoal is not admitted at oneo. and the Court doaires to hear the 
appellant, before admitting it under section 421 of the Criminal Procedure 
Codo, ho should bo given the sane notice, as is given to the Crown. 

Kemble, the praetieo in the mofosiil is to admit appeals, which fare sup* 
ported by pleaders, without any hearing, except on a question of bail ; the only 
caiei, which are dealt with under sestioa 431 of the Code, being jatl appeals. 

Cbisiinal Rule, 

The accused was tried and sentenced, on tho 3rd November 
1908, to nine months* rigorous imprisonment, for theft of the 
complainant’s cattle, by tho Sub-divisional Magistrate of Dina- 
pore. Ho appealed to the Sessions Judge of Patna, who called 
upon the pleader, who presented the appeal, to argue it 
on tho same day. Tho pleader was not prepared to do so, and 
the appeal was summarily rejected under section 421 of the 
Code without his being heard. 

The accused then obtained the present Rule to set aside 
tho order of the Judge on the ground that his pleader had not 
been given a reasonable opportunity of being heard. 

Mr. Dunne {BabuOonesh DutlSingh with him) for the peti- 
tioner. The Judge called upon the pleader for the appellant 
to proceed with the case on tho date on which the petition of 
appeal was presented for admission. He had no reasonable 

• Criminal Revision No. 1303 of 1908, against tha order of F. M. Luc*« 

Sub-divisional Magistrate of pinapore, dated tbe 3rd November 1903. 
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or ftll of tho grounds upon which it was laid. Wo do not think 
that this is a reasonablo opportunity of being heard. Had it 
been necessary to call upon tlio Chowm, according to tho univer- 
sal practice, tho Crown would have had a week’s notice, and wo 
think tho appellants should also have tho samo notice, if tho 
Court desires to hear them under soction 421 before admitting 
tho appeal. 

We, therefore, mako tho Hulo absolute, and direct that 
tho picador should have a further opportunity of being heard 
after duo notico to tho appellants. 


1D09 

ItAKTOtTAL 

Dosadh 

r. 

UUTEROB. 


Rule absolute. 
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Dtfort Hr. Jvttiet FUleher. 

1909 CHOONI LAh 

JUicember IT, V. 

ilADHORAJil AND OTHERS.* 

Hr&iVrafion — Bengal Ohamier tyf Commerte, arbitration fry— 
appointmtnt of—Effut o) failure ia ap^int. 

Tho rules rolatine to arbUration under tho Bengnl Chftrobcr of Commere* 
contemplate tho appointment of an Umpire before tho Atbitratore enter upon 
tho roforoQCO, and not upon a dUagroomont botTCccn them. 

Wlwro tho torma of a reference provide for tho appolntwent of an Urapiro 
betoro tho arbltratora enter upon tho reference, untH tho TTropiro » appointed, 
tbo roferenco cannot proceed. 

JBr/gRtv. UumeK(l), BaUtv. TotmlcyfS) followed. 

Motion?. 

This -was an application rondo by tho petitioner Cbooni Lai 
tinder section £1, sub-section (2) of tho Lidfan Arbitration Act 
for an order that an award roads by tho Bengal Chamber of 
Commerce bo filed and a decree made thereon. The motion 
came on for hearing on the lUh November 3908, and the res- 
pondent in opposing tho application relied on the case of 
Eurdteart/ Mull v. Ahmed Musaji Selaji (3), and judgment was 


Thereafter , on the 25th November , under the direction of the 
Court tho matter was further argued upon the question of the 
appointment of an Umpire, 

Mr. 0. C. Qhose for the applicant Chooni Lai. The rules 
of tho Bengal Chamber of Commerce contemplate the appoint- 
ment of an Umpire only when the Arbitrators disagree. This 
Is clearly shown by refCTenco to Rule VI. In this case, however, 
the Arbitrators have not disagreed at all and therefore the 
question of appointing an Umpire does not arise. 


* Origm«} CSvIl Sait No. 668 of 1908. 
(IHlSSeilDow.taS. (J) (1647) 1 E*. on. 

' " • (3) (msjtsc W.tf. at . 
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Mr. P. L. BucMand for tlio respondent. The appointment icoi 
of an Umpire by the Registrar is a condition preccdfnt to Cnooni Lal 
the Arbitrators entering on a reference, and until such ap- UiDnoBAjj. 
pointraent is made the tribunal to bo constituted under the 
Rules of the Chamber for determining the dispute cannot be 
properly constituted. 

The words in Rule VI show that not only must the Arbi- 
trators and Umpire bo appointed on receipt of an application, 
but their consent must bo obtained before the arbitration is 
conducted. The proceedings in this case have all along 
been irregular and the contention raised by the other side is 
fully met the following English cases. Bright x. Dumell (1) 
and Balta v. Tovmlty (2). 

Cur. adv. vult. 


FLETCHEnV. Thisjs an application by the petitioner 
for an order that an award mado by the Bengal Chamber of 
Commerce may bo filed in Court and that a decree bo passed 
thereon for judgment in accordance with tho terms of the 
award. Upon tho matter first coming on before mo the 
application was opposed by tho respondents on tho sanle 
grounds as those raised in Hurdxcary'e case (3) with this import- 
ant exception that it was not suggested in this case that the 
Arbitrators had allowed the time for making the oward to 
expire before making their award. 

In these circumstances I had to consider whether I ought 
not to remit this case to the Arbitrators. 

On a more careful study of the Arbitration Rules of£the 
Chamber of Commerce, however, it occured to me that it was 
open to doubt whether the arbitral tribunal contemplated by 
the Rules of the Chamber of Commerce had ever been duly con- 
stituted on the ground that the Registrar had failed to appoint 
an Umpire. Accordingly, I set thb matter down to be re- 
argued. 

(1) (1836) 4 Dow. 766. (2) (1847) 1 Ex. 672. 

(3) (1808) 13C. W.N.63. 
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im 

X>xt»Att IT, 


Sitfvn HiteXfi*. 

CnOOM WL 

r. 

MABnonx\M AKB OTHBUS,-* 


XrtifroHon-'DmTOl CAonW? ©/ C<>fn»n«r<f, artttfKtri'dn It— /?«?«»— U mpjVi, 
cppo«rtfn»nJ fl/— t} loHurt to opF<«’ni. 

Thft rulf* rttMinjj to arbltmtlon th^ t^oncftl Cbiifobef ct CorntTm* 

contotnplftto tho «p{>oln(fn»’fit of ontftnpffo Iw'fprotfioAtbftralcnitntef upon 
tbo refortneo, ond not upon n dUa^froomont liolwoen 

Wiere fho lonru of n wforonro provido for ibo appointment of an Umpiro 
betoro Iho fttbllraton enter tipon Uio rrfrrenco, ttnl3 ibo Umpiro is appointed, 
tho Tf ferenco eonnot pfo«ao<l. 

BrfjM V. DitrmK (1), Cotes v. Totmfey (2) followot!. 


Motion?, 

This “waa an application mado by tbo petitioner Cbooni I>al 
under ecction 11, Bub*scctJon (2) of tbo Indian Arbitration Act 
for an order iltat an award made by tlxo Bengal Cliambcr of 
Commerce bo filed and a deereo mado thereon. Tlto motion 
came on for hearing on tho 11th November 1908, and the tea- 
pondent in opposing tho application relied on tho case of 
ffurduxiry Midi v. Ahmed Mvmji ^e7n;7 (3), and judgment was 
reserved. 

Thereafter, on tho 26th November, under the direction of the 
Court tho matter waa further argued upon tho question of the 
appointment of an Umpire. 

jlfr. 0. C. Ohose for tho applicant Chooni Lai. Tho rules 
of tho Bengal Chamber of Commerco contemplate the appoint* -4- 
ment of on Umpiro only when the Arbitrators disagree. This 
is clearly shown by reference to Ktilo VI. In this case, however, 
tho Arbitrators have not disagreed at all and therefore the 
question of appointing an Umpire does not arise. 


• Orig?wiJ Civil Suit No. 608 of 1908. 

(11 (IS351 » Doir. 76£l |2) |W«) 1 E.. 571. 

' " (3) (1903) 13 0 W. S, «7 . 
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Mr. P. L. Buchland for the respondent. The appointment ifloi 
of an Umpire by the Registrar is a condition precedent to CnooNi Lal 
the Arbitrators entering on a reference, and until such ap- Madhoram . 
pointment is made the tribunal to bo constituted under the Fiet^bj 
R ules of the Chamber for determining the dispute cannot be 
properly constituted. 

The words in Rule VI show that not only must the Arbi- 
trators and Umpire be appointed on receipt of an application, 
but their consent must be obtained before the arbitration is 
conducted. The proceedings in this case have all along 
been irregular and the contention raised by the other side is 
fully met by the following English cases. Brightv.Durnell (1) 
and Bates v. Townhy (2). 

Cur. adv. vuU, 


FLETcnEny. This ^is an application by the petitioner 
for an order that an award made by the Bengal Chamber of 
Commerce may bo died in Court and that a decree be passed 
theroon for judgment in accordance with the terms of the 
award. Upon the matter first coming on before me the 
application was opposed by the respondents on the same 
grounds as those raised in Hurduxiry^s case (3) with this import- 
ant exception that it was not suggested in this case that the 
Arbitrators had allowed the time for making the award to 
expire before making their award. 

In these circumstances I bad to consider whether I ought 
not to remit this case to the Arbitrators. 

On a more careful study of the Arbitration Rules of£the 
Chamber of Commerce, however, it occured to mo that it was 
open to doubt w’hether the arbitral tribunal contemplated by 
the Rules of the Chamber of Commerce had ever been duly con- 
stituted on the ground that the Registrar had failed to appoint 
an Umpire. Accordingly, I set thb matter down to be re- 
argued. 

(l)(lSS6)4Dow.766. (S) (1847) 1 Ex. 572. 

(S)(190S)13C. tV.N.63. 
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Thus in the caao o( the Registrar appointing tbreo Arbitra- 
Caoosi l/^t. tors under Rule VI, tho rulos do not contemplate that being 
Machorxw. a “ case of need ** in which an Umpire need be appointed, 
FtsTonsR j. ^®cau8e Rule IX provides that the decision of thomnjority shall 
bo taken as tho decision of tho Court. But in cases where two 
Arbitrators aro appointed. Rule XX cannot apply as there 
can bo no majority and this is, rthmk,atanyrate a “ case of 
need ** contemplated by Rulo VI. 

But then it has been argued on behalf of the applicant that 
even if the Rules (being tho terms of the reference) do provide 
for the appointment of an Umpire on the receipt of tho appli- 
cation for arbitration by tho Registrar, yet, as the Arbitta- 
tors did not disagree, the failure by tho Registrar to appoint 
an Umpire does not vitiate the proceedings. This point how- 
ever, in my opinion, is concluded by the authority of two cases, 
both being the decisions of tho Full Court of Exchequer, one 
being the case of Bright v. DurntU (1) and tho other being 
the case of Bales v. Toicnfey (2). 

Inthecaseof JSntjfftfv. JD«rneB(l) the terms of the reference 
provided that tho dispute “ was to be referred to the arbitration 
of two persons, one to bo chosen by each, who were to appoint 
on Umpire before they commenced proceedings.” ■ - 

The Arbitrators not being able to agree on the appointment 
of an Umpire one of the parties to tho reference commenced 
proceedings in Court against the other party. The other party 
obtained a rule nisi calling on tho party, who had instituted 
the proceedings, to show cause why tho proceedings should not 
be stayed as the parties bad agreed to refer the dispute to ar- 
bitration. The Court discharged the rule and Parke B in 
giving his judgment made the following pertinent remarks 
- - ** If the Umpire is not appointed how can we compel tho 
Arbitrator to appoint one ! And, until he- is appointed, the 
reference cannot go on. It appears to me to be a condition 
precedent that an Umpire bo appointed.” 

It is obvious tbat it can make no difference whether the 
Umpire is to he appointed by tho Arbitrators or by a third 

(l) (IS36) < riowr. TC6. * ■■ (2) (1847) 1 572. 
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party. If the terms of the referenco provided that the Umpire 
is to bo appointed, before the Arbitrators enter upon there- ChookxLai. 

ferenco, the reference cannot go until tho Umpire is appointed. 

As I have already said I hold that it is incumbent on tho 
Registrar when he appoints two Arbitrators on the receipt of 
an application for arbitration xmder Rule VI, to appoint also 
an Umpire. 

This application therefore fails and must bo dismissed with 
costs. 

Attorney for tho applicant ; S. S. Bonnerjee. 

Attomoyafor the respondent : Leslie d: Hinds. 

' n. 0. V. 
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CnooKi Lai, 
V. 

MaDHORav, 
FlKTOnsR J. 
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» “ 0 J » .T ’ "■ eontempiate that being 

oaso ol nocd m which an Umpire need be appointed 

bo taken ne tho doc.s.on of the a>«rt. But in cases where two 
can brn”" IX cannot apply as there 

canbenomajonty andthiaiB. I think, at any rate a “005001 
need contemplated by Kulo VI. 

even If the finies (being tho terms of the reference) do provide 
for the appomtment of an Umpire on the receipt of ihLppli- 

cation ior arbitration by the Begi-etrar. yet. as the AxbUm- 

tors did not dieagree, the failure by thoKegistrar to appoint 
an Umpire doM not vitiate the proceedings. This point how- 
over, in my opinion, is concluded by the authority of two cases, 
both being tho decisions of tho Full Court of Exchequer, one 
bemgtho casoof BrijAtv. Uarnc«(i) and the other being 

too caso of Bates v. Tawnley (2). 

the terms of the reference 
® dispute ** was to bo referred to tho arbitration 

0 o p^ons, one to bo chosen by each , who were to appoint 
an "Dnipire before they commenced proceeding." 

The Arbitrators not boing able to agree on tho appointment 
0 an mpire one of the parties to the reference commenced 
proceedings in Court against the other party. Tho other party 
obtained a rule nisi calling on the party, who had instituted 
the proceedings, to show cause why tho proceedings should not 
be stayed as the parties had agreed to refer tho dispute to ar- 
bitration. The Court discharged tho rule and Parke B in 
givmg his judgment made tho following pertinent remnrlie : — -1 

^ If the Umpire is not appointed how can we compel the 
Arbitrators to appoint one t And, until hfr is appointed, the 
reference cannot go on. It appears to me to be a condition 
precedent that an Umpire bo appointed.** 

It is obvious thot it can make no.difforencB whether the 
Umpire is to be appointed by the Arbitrotors or by a third 


(l)(lS36)4l)oTf. T£<L 


(2) (1847) 1 Tx. 572. 
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party. If the terms of the reference provided that the Umpire 

is to be appointed, before the Arbitrators enter upon there- ChooniLal 

feronco, the reference cannot go until the Umpire is appointed. 

As I have already said I hold that it fa incumbent on the J. 

Registrar when he appoints two Arbitrators on the receipt of 
an application for arbitration under Rule VI, to appoint also 
an Umpire. 

This application therefore fails and must bo dismissed with 
costs. 

Attorney for the applicant ; S. S. Bonnerjee. 

Attomoysfor the respondent : Leslie Hinds, 
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CIVIL RULE. 

Btfatt iff. Ju«fiee Sharfuddin aM Mr. Juifte* Co**. 

GIRmDRA MOHAK ROY 
KHIR NARAYAN DAS • 

T7o»rer— Iniiorment horA—^De}a\Ai in payment a! initalm!n(t-~-IAmiUi!iorh^ 

lAmilation Act {XV of 3S77), •. 9, Sah. II, Ari. of atii^n — 

I7ua!)i2i(y or tnobvlity. 

In An unregictercd initatmeni bond Ihero vu a ttipulation th&t in th« 
evont ot defAult in p&ymont of two consoeuiWe instalmontj tho creditor irould 
b» entitled to recover the whole Amount covered by the band, which wa» 
payable tn twelve iailAlmeata. The aecond inetelment wm due on the 12th 
•luite, 1809. 

The pleintifl brought & eutton the Ub June, 1908, for recovery of the 
{Qatalments clue on the bond, reliaqutshing (he first two iastalmoata 

Retd, that mere ebetinence on the pert of the plaintiff from bringing a eult 
for recovery of the whole amount due, on the failure of payment of the fint 
two instalmenta, did not amount to waiver ; and that limitation began to 
run from the 12th June 1899, when the cause of action arose. Ko subsequent 
disability or inabibty could arrest the running of limitation, under s. 9 of the 
Limitation Act. 

Hurronau(h Itoy v. MaherooUah MoUah (1) and flfon J/ohim Bog v. 
Doorga Churn Ooote {2) followed. 

Civil Rxtle. 

Rule granted to the plaintiff, Girindra Mohan Roy, a 
minor, by his next friend Satish CShandra Chotvdhiy, Slanagcr 
under the Court of Wards, petitioner. 

The plaintiff brought a suit for recovery of the amount due 
on an unregistered instalment bond executed by the defendant ^ 
in the names of the adoptive mother and the stcp-mothor of 
the plaintiff before his adoption. The ’whole amount of the 
bond was payable in twelve instalments, and there was a sti- 
pulation in the bond that in the event of default in payment 

• Ciwl Rule No. 3319 of 1908. AgAmet the judgment of Ali Ahni»d. 

Caum Court Judge of Rungpur, dAted Aug. U. 1903. 

( 1 ) (1807) 7 W- R. 21. (2> (1833) L L. R. 15 Csle. 502. 


1909 
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of two consecutive instalments the creditor would bo entitled 
to recover the entire amount duo on the bond. The first in- 
stalment was payable on the 30th Falgoon 1305 B. S., and 
the second on the 30th Joista 130G B. S- (12th June 1899). 

The plaintiff was adopted on the 2nd of July 1899, and 
thereupon h*o succeeded to the estate of his adoptive father, 
together with the aforesaid instalment bond. 

The defendant failed to pay the instalments, and the suit 
was brought on the 1st Juno 1908 for recovery of the instal- 
ments duo on the bond, relinquishing the first two instalments, 
which had become duo before his adoption. 

The defendant contended that as the cause of action to 
recover the whole amovmt arose on the 12th Juno 1899 (the 
date on which the second instalment fell due) the suit was 
barred by limitation. 

The Court below dismissed the suit on the ground that 
it was barred by limitation. 

The plaintiff, thereupon, moved the High Court and 
obtained this Rule. 

Tht Advocatt'Qeneral {Bon*bh Mr. S. P. Sinha) (Balu 
XJmakdli Mooherjee and Bahu Dehendra Bath Bagchi with him), 
for the petitioner. It is optional with the creditor, under the 
bond, to sue or not for the whole amount on the first default. 

The plaintiff brought the suit relinquishing his claim for the 
first two instalments which, I submit, amounted to a waiver 
under Article 76, Schedule II of the Limitation Act: Bup 
Narain Bhattacharya v. Gopi Nath Mandol (1). The first two 
instalments became due before the plaintiff's adoption, and 
ho, being stUl a minor, the cause of action arose during his 
minority, and his present claim is, therefore, saved from 
limitation. 

Babu Hem Chandra Mitra {Baba Atul Chandra Dutt with 
him), for the opposite party. There is no distinction between 
an optional and compulsory institution of suit. A mere 


(1) (ItOO) 11 CL W. K. S03. 
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1900 abstinonco from suing, or mcro p:iyraont and rocoipt of ovorduo 

GinmoRi. instalmonta do not amount to n waiver : Oantsh 

Bov V* Sakharam Parashram Anffal{l), ^^umJord v, Peali^). To 
constituto a waivor tliero must bo payment and circumstances 
clearly indicating an intent ion to waive. Tlio limitation 
runs, in this caso, from tho tiroo when default Was made in 
payment of tho second instalment in consoquonco of which 
tho whole amount bocamo duo : tho claim is therefore barred 
by limitation. Reliance was placed on tho following cases : — 
//tirronaulA J?oy v. Mahtroollah MooUah (3), ^'ohodip Chunder 
Shaha v. Bam Krishna Boy Chovdhry (4), Mon Mohnn Boy v. 
Doorya Chum Qoott (6), Uurri Ptrshxd Choxedhry v. Kasib 
Sinyh (C), lSita6 ChandNahar v. Uydtr Malta {'t),JadahChandTa 
RafcsJu V. Bhairah Chandra ChucktrhutUj (B), Nagappa v, 
Ismail (9), Hemp r, {?arAirMi (10), CAeni&ajl’i iS’i’ial^ r. ATadum 
Ma'ndul (11). 

Bahii Dchendra Nath BagcM, in reply, rofoned to Badi 
Bthi Sahihal v, Samt Pillai (12), and also to Chtinder Komal 
Dasv. Bisassurree Dassia{lZ), Nohoccomar Mcfokhopadhya v. 
8iru MuUick (14), Oanesh Krishn v. Madhavrav Bavji (16) and 
Nilmadhub ChickcTbutiyv.BamsodoyQhose{lt)t on which the 
case of Bup Narain Bhatiaeharxja v. Gopi Nath MandoX (17) was 
based. 

Cur. adv. vult. 


SKAErtTDDm AND CoxE JJ. This is a Rule granted to 
tho petitioner under section 25 of tho Provincial Small Cause 
Court Act. 


(1) '(1892) I. L. B. 17 Bom. 555. 

(2) (1880} I. L- R. 2 AIL 857. 

(3) (1867) 7 W. R. 21. 

(4) (1887) I. L. R. 14 <^lc. 397. 

(6) ' (1888) L I*. B. 16 CbIc. 602. 

(8) (1894) I. B. R. 21 Calc. 642. 

(7) (1896) L I*. B. 24 CaJe. 2BL 

(5) (1904)% L- R. 31 CbIc. 297. 

(17) (1908).] 


(9) (1839) r. B. R. 12 Af*d. 192. 

(10) (1843) 4 Q. B. 519. 
(H)(1879)I.L.R. scale. 97. 

(12) (1892) I. L. R. 18 Mai 257. 

(13) (1883) 13 C. L. B. 243. 

(14) (1880)LL.R. 6Calc. 94. 
^16) (1881) I. L. R. 0 Bom. 75. 
(10) (1883) I. L. R. 9Calj..8S7. 

C. W. N. 903. 
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Tho facts giving rise to tho present Rule aro that the poti* 
tionor was adopted on tho 2nd of July, 1809 (18th of Sravan Outisoax 

1300). His adoptive mother and stop-mother Tvoro in bov 
temporary possession of tho estate as Hindu widows with 
limited rights, which ceased on tho date of tho petitioner’s 
adoption. 

Along with tho cstato to which tho potitioner succeeded on- 
his adoption there was also an instalment bond executed by tho 
defendant in favour of tho two ladies mentioned above. 

Tho instalment bond above referred to stipulated for pay- 
ment of tho money covered by it in twelve instalments, falling 
duo on tho dates mentioned in the bond, tho second instalment 
falling duo on tho 30th Jaista 130C. Thoro was a further sti- 
pulation in tho bond to tho effect that in tho event of default 
in payment of two consecutive instalments, tho creditor would 
be at liberty to recover the ontiro amount duo on the bond. 

It appears that tho petitioner was a minor when adopted, 
and is still a minor. It further appears that the defendants 
have failed to pay any instalmont of tho bond. 

30th Jaista 130G (12tb Juno 1809) was tho date on which' 
the 2nd instalment was duo, and under tho stipulation in the 
bond, the cause of action arose on that dato as the defendants 
had failed to pay two consecutive instalments. The adoption 
of the petitioner took place, as observed before, on the 2nd of 
July 1899, ».c., within three weeks of tho date when tho cause 
of action arose. This instalment bond is an unregistered docu- 
ment, and, if the cause of action arose on tho 12tb, June 1899, 
it was contended that, the suit having been brought on the 1st 
of June 1908, was barred by tho Statute of Limitation. 

The lower Court has dismissed tho suit holding that the 
plaintifl’s case is barred by Limitation, and tho plaintiff has 
obtained the present Rule from this Court. 

It is contended that tho Article of the Limitation Act, that 
governs the present case, is Article 76, Schedule II, Act XV of 
1877. The limitation therein provided is three years from the 
dato when tho first default is made, unless tho payee or obligee 



CALCUTTA SERIES. 


[VOL. XXXVI. 


jatiG 

I90a abatinonco from suing, or more payment and receipt of overdue 
GtEiKDRA. instalments do not amount to a waiver : Balaji Qanesh 
Roi* V. Sakharam Parashram Angal (1), Mumford v. Peal (2). To 
constitute a waiver there must bo payment and circumstances 
clearly indicating an intention fo waive. The limitation 
nins, in this case, from the time when default Was made in 
payment of the second instalment in consequence of which 
the whole amount became duo : the claim is therefore barred 
by limitation. Reliance was placed on the following cases : — 
Htirronoufh Roy v. Maheroollah Moollah (3), Nohodiji Chunder 
Shaha v. Ram Krishna Roy Chowdhry (4), Mon Mohun Roy v. 
Doorga Chum Oooee (6), Hurri Pershad Chowdhry v. Kasib 
jSin3A(6), *iS'ita6 GhindNahir v. Hyder Malla {‘J),Jadah Chandra 
Bakahi v. Bkairab Chandra Chuekerhuily (8), Nagappa v. 
Ismail (9), Hemp v. Garland {IQ), Chenihash Shaha v. Kadum 
Ma'ndul (U). 

Bahu Pebendra Nath Bagchi, in reply, referred to Badi 
Bt6i Sahibal v. Sami Pillai{l2), and also to Chunder Kornat 
Das V, Bwamrree Dossta (13), .Vo6ocoomar Mookhopadhya v. 
Siru Mullich (14), Qanesh Krishn v. Madhavrav Ravji (16) and 
Nilmadhuh Chuckerhutlyr. Ramsodoy Ghost (16), on which the 
case of Rup Narain Bhattacharya v. Oopi Nath Jlfandof (17) was 
based. 

Our, adv, tmW. 

SHABriJDDtN AND CoxB JJ, This is a Rule granted to 
the petitioner under section 25 of the Provincial Small Cause 
(3ourt Act. 

(ini892)I.L.R. nBom.055. (0) (1859) I. L, R. 12 M»ci. IW-’ 

(2) (1830) L L. R. 2 All. 857. (lO) (1843) 4 Q B. 519. 

(3) (1867) 7 W. B. 21. (11) (1879) I. L. R, 5 Calc. 97. 

(4) (1887) L L. R. 14 Calc. 397. (12) (1892) I. L. R. 18 Mod 257. 

(5) (1888) L L. B. 15 Cole. 602, (13) (1893) 13 C. L. R. 243, 

(8) (189V) L h, B. 21 Calc. 642. (14) (1880) I. L. B. 6 Calc. 94. 

(7) (1890) LL.B. 24 Cole. SSL 415) (188IJ I. L. R. 6 Bom. 75. 

(8) (1904)1 L. B. 31 Calc. 297. (10) (1883) L L. R. 9 Cul5..857. 

(17) (1906) .11 C. W. K. 903. 
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Thf fncl« piving ri'e to th<» prwcnt Rule ftro flint tlie pcti* 
tioner n-.n nrlopJrl on lh<*2nt!of •Ttilr, 1S93 (18th of Sravnn Oi«ij»ri** 

130fl). Hi* ndnplivp mothrr nml Mcp*raotheT ^cro in Ror 
tompornn* po««c*»i<in of tho citato as Hinciti sridown with 
limited rights, which cc.a«c<l on the date of tho petitioner’s K^ata-t 
adoption. 

Along with the citato to wliich iho petitioner succeeded on 
his adoption there was al«o an iastalment bond executed hy tho 
defendant in favour of tho two ladies mentione<l above. 

The Instalment bond above refontd to stipul.itcd for pay- 
ment of the money covered by It in twelve in.stnlmcnfs, falling 
duo on the dates niontioncsl in tho bond, the rccond instalment 
falling duo on the 30th Jai.sta 1300. Tliero was a further sti- 
pulation in tho bond to the effect that in tho event of default 
in payment of two coa«ecutivo iastalment*, the creditor would 
bo at liberty to recover the entire amount duo on the bond. 

It appears that tho petitioner svas a minor when adopted, 
and is still a minor. It furtlicr appears that tho defendants 
bsvo failed to pay any instalment of tho bond. 

30th Jaista 1300 (12th Juno 1809) was (ho date on which 
tho 2nd instalment was duo, and under tho stipulation in tho 
bond, tho cause of action nro!>o on that dato os tho defendants 
had failed to pay two con.«;ecutivo in-stalments. Tho adoption 
of tho petitioner took place, n» observed before, on tho 2nd of 
July 1899, 1.C., within (lirco weeks of (ho dato when tho cause 
of action arose. This instalment bond is on unregistered docu- 
ment, and, if tho cause of action orosc on tho 12th, Juno 1899, 
it was contended that, tho suit having been brought on tho Ist 
of Juno 1908, was barred by tho Statute of Limitation. 

Tho lower Court has dismissed tho suit holding that the 
plaintiff’s case is barred by Limitation, and tho plaintiff has 
obtained tho present Rule from this Court. 

It is contended that tho Article of tho Limitation Act, that 
governs tho present case, is Article 76, Schedule IT, Act XV of 
1877. The limitation therein provided is throo years from the 
dato when the first default is mode, unless tho payee or obligee 
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vraivcs the benefit of Iho stipulation to sue for tbo Tvfioio oinount 
of tbo bond, and then from the date when the fresh default 
jVoT made in respect of n'ldcU thcro is no such tvaiver. 

Kiii/i It is contended on belmlf of the petitioner that f ho suit TTfls 
brought after distmctl}* waiving his claim for the first two 
instnlmenfs, which had fallen due before Ida adoption and that 
honco the “Jeauso of action ** arose during his minority and his 
claim was, therefore, saved from limitation. 

Under section 0 of the Limitation Act (XV of 1877) " when 
once time has begun to run no subsequent disability or inability 
to sue stops it." If the limitation began to mn/rom l£th Juno, 
189D, the duo date of the second instalment under section 0 of 
the Limitation Act, the petitioner's adoptionsomothree weeks 
after that date could not arrest the limitation, which had already 
comtnenced to run, unless the right to sue on two consecutive 
instalments falling duo was waived. The whole question there- 
fore hinges on the question of waiver. 

A number of authorities has been referred to by the parties 
in support of their respective contentions. 

There is no allegation in the present case that thcro was 
any acceptance on the part of the plaintiff of the overdue in- 
etalmonts. 

It is contended on his behalf that his relinquishment of his 
claim for the first two instnlments amounts to a waiver os con- 
templated by Article 7o, Schedule II of the Limitation Act 
{XV of 1877),andm support of his contention our attention has 
been drawn to various authorities, of which the most recent is 
the case of Bup Narain BhaUacharya v. Gopi Naih jlfancfoZ (1). 
where it was decided, that tho proviso in the bond having been 
inserted for the advantage of the creditor, it was open to him, 
if default were made, to sueat oncofor tho whole amount, or if 
he BO elected, to waive tho benefit of the proviso, which was thus 
conferred upon him. In that suit no claim was made for the 
first instalment on the non-payment of which the benefit of the 


<l) {J906> 11 a W. N. 003. 
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proviso was conferred upon tho plaintiff. Wo further find in i»o» 
this reported case tho following observation : — “ Tho question 
therefore is, wliotlior tho suit is barred altogether or whether Ror 
tho plaintiff waiving, as ho has done, tho benefit of tho proviso, 
to which I havo referred, is not entitled to tho instalments, which 
have accrued duo within tho limit of six years from the date of 
suit.” This suit was upon a registered instalment bond. Tho 
authorities relied upon in this case were Chiinder Komal Das v. 
Bisassiirree Dassia (1), Nohocoomar Moohhopadliya v. Siru 
Mullick (2), Ganesh Krishn v. 3Iadhavrav Bavji (3), and Nil- 
madhuh Ghiicherbutty v. liainsodoy Ghose (4). It is not clearly 
stated in this judgment whether abstinence from bringing the 
suit for the whole claim was considered as in itself a sufficient 
waiver in law, and the only fact stated is that tho suit was not 
for tho over-duo instalment. It is stated that tho plaintiff had 
waived tho benefit of the proviso, but it is not clear how^he 
waived it. 

In the caso of Chunder KomalDas v, Bisassurret Dassia 
it was held that an application for tho execution of an insta 
ment decree was not barred except as to tho instalments, which 
had fallen duo more than three years before, and that it was 
optional with tho decree-holder to realize tho whole decree at 
once upon default being made or to waive his right to do so 
and seolc to realize instalments as they became due. Tliiswas 
so hold following Asmutidlah Dalai v. Rally Churn Miller (5), 
which was also followed in tho caso of Nil Madhuh Chucker- 
hulty V. Bamsodoy Ghose (4). We find in tho last-mentioned 
caso that tho decision hinged on tho construction of tho decree. 

Tho wording of that decree is not given in tho judgment, but is 
said to have been obscure. 

Tho cases of Nohocoomar Mookhoyadhya v. Siru 3IulUck (2) 
and Ganesh Krishn v. Madlutvrav Bavji (3) have no applica- 
tion to the present case. 

(1) (1SS3} 13 C. L. n 243 (3) (1831) I. L. R. C Dorn. 73. 

(2) (18S0) I. L. R. C Cale, 01. (4) (1SS3) L L. R. 9 Calc. 837 

(5) (1831) L L. R. 7 Calc. SC. 
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I90fl III the case of Nilmadhnh Chicherhntty r. Havisodoy Ghose (1), 

OiniNtmA the execution was allowed to proceed on tlio ground that 
Roy the judgraont-dobtor had paid up the over-duo instalment, 
Knrn which was accepted by thodccrco-holdcr, andhenco it was held 
t^awayak that limitation beganto run in this case from the time when 
the judgraont-debtor stopped making any pajrment. 

On behalf of tho respondent, on the other hand, a number 
of authorities have boon placed before us in support of his con- 
tention that tlio suit was barred by limitation. Wo propose 
to take up and discuss these authorities one by one. 

In ChGnihash Sliaha v. Kadam Mundxil (2), it was held that, 
when a debt is made payable by instalments with tho proviso 
that on default of payment of any one instalment, the whole or 
so much as may then remain unpaid will become due, limita-, 
tion runs from tho time of the first default. A subsequent 
acceptance of the instalment in arroar operates as a waiver 
and suspends tho operation of the law of Limitation : but merely 
allowing tho default to pass uimoticed does not. Tho word 
waiver in this authority has been explained to mean that, 
whero the whole amount secured by tho instalments becomes 
p.ayablo on default of payment of the first instalment and the 
payee, instead of taking measure^ to recover tho whole amount, 
accepts payment of tho instalment m default, he roust wait 
till thero is a ftosh default in the matter of tho recovery of tlie 
remainder. It was further remarked in this case that the 
non-receipt of tho particular instalment or suffering it to fall 
tlirough by operation of the Statute of larnitation is not a 
waiver as, if this were so, waiver and laches would he conver- 
tible terras and tho object of the law of Limitation would bo 
frustrated. 

In No'jo'Up Gliunder Skaha v. Jlam Krishna Boy Cho-wdhry 
{.'!), it was hold that tho mcro fact that a creditor had done 
nothing to enforce tho condition in an instrument under which 
tho wliolo debt became duo on failure of payment of one 

(H (I8W) I. L. n. 9 Calc. 857. <2) (1879) L I* H. 5 Calc. 97. 

m (1887)1.1. R. 14 Calc. 397. 
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instalment, is no evidence of M-niver Tiithiii the meaning of the J90i> 

Liimtation Act. In tliis case the instalments had been im- Gduxoba 

paid for sometime and, as a matter of fact, the time that the ‘ pov 

last payment was made was so long agotliat, if the whole 

amount became duo at that time, the cause of action was barred, ''■'p wak 

Dac 

and upon that state of tilings the question that arose was 
whether the mere fact that the creditor had done nothing, 
but simply allowed the matter to sleep without enforcing liis 
remedy against tlie debtor, was anj’ evidence of waiver 
within the meaning of the Limitation law. It nas held 
that such a condition of things would be no evidence of 
waiver. 

In -Vonmo/iun i?oy v Voorga Chnni Gooec (1), it was held 
that, whore a decree or order makc.s a sum of money payable by 
^talmcnts on certain dates and pro\idcs that, m default of 
payment of any instalment the whole of the money shall be- 
Wmo duo and payable and recoverable in execution, limita- 
lion begins to run from the date of the first defauH. unless the 
to enforce payment has been wahed by sub'^equent 
P^iyment of the over-due instalment on the one hand and ro- 
on the other. It was held that the application n as barred 
limitation. The learned Judges, who decided this ease, 
followed a decision of the Full Ccnch m the case of //urro- 

'^^thRoyy. J/tt/:eroo/fa/i J/oo//«A (:!), where it was held that 
imitation ran from the time when default was made in 
^payment of the first instalment m consequence of which the 
amount became due. The decision of llm bull Bench 
upon a reference made by the Judge of the Small Cause 
at Kushtca. The above decision of the Full Bench 

I^uglish c.a--e, M 2 ., JJcinp v. O'arlnad (3). In 
case it was held that, whenanoto payable by uus- 
^ '^^ts contains a provision that, if default bo made inpav- 
, one iustahuent, the wliolo shaU bo due. tbe cau-o of 
arisos upon the first default for aU that then remamed 

* '*^■'1') L U n. 15 (C) (IG6T1 r tv. It. si- 

ts) (1S13) 4 Q. n. £10 
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owing of llio dolit, nml Hnntntion hm to bo computed 
from tlio date of such default. 

Ill Iltirri Pcr^^hml ChomUirt/ v. Aasih h'lngh (I), it was held 
that ft clause in the decree to the eifeet lliat on iion-payment 
of nil instnhuciil h3' the hjietilied date it should be iu thopoiver 
of tho decrcc-lioider to realize the wjiole amoimt was not in- 
tended to give Ivim the option ofw'nivmg tho default, if he 
pleased, but llint it implied nothing more than tho usual con- 
dition that on non-payment of an instalment tho w hole decretal 
amount becomoa oxigiblo. U was further hold that, as tho first 
instalment had uot been paid on tho duo dato, the application 
for execution not having been made within three years from 
tho dftto when tho whole amount became duo was barred by 
limitation. It was also held in this ease that mcro abstinence 
from suing cannot amount to a waiver. 

SiUxh Chand Kahar v. Ihjdcr Mallah (2) was a case of a mort- 
gago-bond executed by tho defendants whereby a sum of money 
was made payable by four instalments and the plaintiff was 
given tho liberty m case of any default to sue cither for the 
amount of that instalment or (or tho whole amount then duo ; 
it was held that limitation ran from tlio dato of tho first default. 

In this caso it was remarked that, where thero is an optional 
right given to enforce payment of money, such right may be 
waived, but when it is not w’aivcd or where there is nothing to 
show that it has been waived, limitation w’ould run from tho 
dato when the right accrues. The learned Judges , w'ho decided 
this case, relied upon certain observations of I^id Denman, Chief 
Justice, in Hemp v. (juriaadliO referred to abovc—tho obser- 
vations being . — “ That if ho (plaintiff) chose to wait^till all the 
instalments become duo no doubt ho might do so ; but that 
which was optional on tho part of tho plaintiff would affect the 
right of tho defendant, who might well consider tho action as 
accruing from the time tho plaintiff bad a right to maintain it.*’ 

The learned Judges, who decided this case, further remarked 

(i) (1894) I. L. B. 21 Ci^c. 642. (2) (1896) I. L. R, 24 Calc. 281. 

(3) (1843) 4 Q. B. 519. 
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that the money sued for became duo according to the terms of 
tbo bond when the first default in the payment of an instalment 
was made and it became duo none tho less because the right to 
enforce immediate payment was optional with tho creditor. 

Jadah Chandra Bakshi w Bhairah Chandra ChnckcrhuUy (1) 
was a case of an instalment-bond wherein it was stipulated that 
on default being made in payment of any one instalment, the 
creditor would bo at hberty to realize tho amount covered by 
all the instalments. It was held that in such a case limitation 
would run from tho date of tho first default, unless there was a 
waiver by .the creditor of the right to demand tho whole on a 
default by subsequent acceptance of an over-duo instalment. 
Tho learned Judges, who decided this case, dissented from the 
decision in tho case of Chunder Komal Das v. Bisassurree 
Itasu t (2), and followed tho decision in tbo case of Hutri Pershad 
Chowdhry v. Nasih Singh (3). 

The preponderance of tho authorities supported by the 
decision of tho Full Bench quoted above is to the elTcct that 
in tho case of instalment bonds with tho stipulation of tho 
wholo debt becoming duo on tho failure of payment of a cer- 
tain instalment limitation would begin to run from tho date 
of tho non-payment of that instalment, unlessthcro has been 
a waiver by tho decree-holder by tbo acceptance of tho over- 
due instalment. 

In view of tho conflicting rulingsontho subject of waiver, 
wo feel boimd to follow tho decision of tho Full Bench in the 
case of Ilurronauth Boy v. MaherooUah MooUah (4). It is true 
that that case was decided under Act XIV of 1859, in which 
there was no provision corresponding to Article 75. But it 
was followed in Monmohan Roy v. Doorga Churn Gooee (5) 
in 1888, and tho principle it embodies, in our opinion, is still 
tho law. 

Wo hold that mere abstinence on tho part of tho plaintiff 
in this case from bringing a suit for tho recovery of tho wholo 


11)09 


GiniNPRA 
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Roy 


Kuir 

Narayam 

Das. 


(1) <1904} L L. R. 31 Calc. 297. (3) (1894) L U R. 21 Calc. £42. 

(2) (1883) 13 C. L. R. 2«3. (4) (1867) 7 W. R. 21. 

(6) (18SS) L L. R. 15 Calc. 502. 
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amount duo on tho failure of the payment of tho first two in- 
Btalmonts did not amount to waiver. Tlio cause of action 
arose on tho 12th Juno 1690 and limitation began to run from 
that date. Under section 9 of tho Limitation Act, no subse- 
quent disability or inability could arrest tho running of 
limitation. 

In tho above circumstances, wo think that tho judgment 
of tho Small Causo Court is correct, and wo thoreforo discharge 
tho present llulo. 


Rule discharged. 
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Ac! IV oT 1833 (Indian Merchandise), as modified up to 1st ^ , 

August. 1908 ... ... ... ... ... ' 0 « 0 [It.] 

Act VI of 1890 (Charitable Endowments), as modified up to Ist « > 

Ao^.JSOS ... ... ... ... 0 2 8 [!».} 

Act XII of 1636 (Excise), aamodifiedopto lat March, 1907 ... 0 8 0 [U. 

Ad II ol 1699 (btamps), as modified up So Jit March, 1907 • I 0 0 (2*.] 

Act Xlil of 1899 (Glanders soil Farcy), as modified up to 1st Feb. 
roary, 190S ... ... 


0 2 0 fla} 



THK INDIAN LAW REPORTS ADTBRTI3ER. 


I||.->ACT8 AND REGULATIONS OF THE GOVERNOR-GENERAL OP INDIA IN 
COUNCIL AS ORIGINALLY PASSED. 

AcH (unrepooled) of tho Ooremor-OonerAl of Indl* in Council frond 1003 up to dato. 
Regulstiood made under the Sututo 33 TicL, C«p. 3. from 1005 up to date. 

Tha above may be obtained aeparately. The price is noted on each.] 


*|V.—TRANSLATIONS OF ACTS AND REGULATIONS OP THE 
OF INDIA IN COUNCIl- 

Ael XV of 1858 (Hindu Widow's Ro*inxr* fin Urdu 
rIafB) ... ... ~ ... I la Nsfri 

Act 111 Of 1887 (Gambling), as modified up to let 

Jsaaaiy, 1005 ... ... ... In Urdu 

Act XVI of 1873 (Vlllare and Road Pottet. ' 

United ProTlneii) ... ... ... In tJrdu 

Act IX of 1874 (European Vagrancy) ... In Urdu 

.Act XI ol 1878 (Presidency Bankt), M modi, ftn Urdu 
6ed up to litM&rcb. 1903 ... ... ( In Negri 

AetXVinoM786 (Oudh Laws] ... In Urdu 

Act I ot 1876 (Opltlin)i aa modified up to lat 
. October, 1907 ... ... ... In Urdu 

Act VII of .1889 (Succession Certificate} 

AS modified up to let December, 1003 ... In Drdu 

Act XIII or 1889 (Cantenmentt), w modified 
up to let October, 1007 ... ... In Drdu 

Act XII cl 1896 (Eiclse), a« modified u p to fin Urdu 
1st March, 1907 ... ... ... } In Nagri 

cl XIII Ot 1899 (Glanders, and Farcy), as fin Urdu 
modified up to let February, 1908 ... ( In Nagri 

Act I OM906 [Indian Tariff (Amendment)! ... ( 1 “^^ 

Act III ot 1908 (Coinage) ... ... { ^ 

Act III of 1907 (Provincial Insolvency) — {SkISh 

Act IV oM907 [Repealing and Amending fin Urdu 
(Bates and Cesses] ... ... | in Na^ri 

Act V ot 1907 (Local Authorities Loan) ... {£^^*1 

Act VI of 1907 (Prevention ot SetflUous f In Urdu 
Meetings) ... ... .. ( In Biadi 

Act I or 19*33 (Legal Pracllllonerij ... | ^ 

Act II ot 1908 (Tariff) ... ... in Urdu 

Act IVjOt 1908 (Explosives Substances) ... In Urdu 
Act VII 'of 1908 (Prevention Ot Excitement to fin Urdu 
murder In Newspapers) ... ... \ Iq Hindi 


GOVERNOR.QENERAL 

Ra. A p. 


f In Urdu 

... 0 

0 

® [la.1 

1 In Nagri 

... 0 

0 


In Urdu 

... 0 

1 

0 ri*.i 

In Urdu 

... 0 

! 

0 [IM 

In Urdu 

... 0 

2 

0 n*.] 

f Tn Urdu 

... 0 

3 

9 rla. fip. 

! In Nagri 

... 0 

3 

6 [la.fip. 

In Urdu 

... 0 

2 

0 [la.] 

In Urdu 

... 0 

1 

6 [la.] 

In Urdu 

... 0 

1 

9 [la.] 

In Urdu 

... 0 

3 

0 [la. flp. 

f In Urdu 

... 0 

2 

9 [21.] 

1 In Nagri 

... 0 

3 

3 [2a.J 

f In Urdu 

... 0 

0 

9 [Ift.] 

( la Nagri 

... 0 

0 

9 [la.j 

/ In Urdu 

.. 0 

0 

3 [la] 

1 In Nagri 

... 0 

0 

3 [la.] 

r In Urdu 

... 0 

0 

9 (la ] 

1 In Nagri 

... 0 

0 

I [1*1 

/ In Urdu 

... 0 

1 

fi [la ] 

( In Nagri 

... 0 

1 

6 [la.] 

r In Urdu 

... 0 

0 

3 [la.] 

[ In Nagri 

.. 0 

0 

3 [la] 

f In Urdu 

... 1 ) 

0 

3 [laj 

[ In Hindi 

... 0 

0 

3 [laj 

r In Urdu 

... 0 

0 

3 [la.J 

[ Jq Hindi 

... 0 

0 

3 [la.] 

r In Urdu 

... 0 

0 

3 (la.) 

[ In Hindi 

... 0 

0 

3 Cla.i 

In Urdu 

'... 0 

0 

3 [la.] 

In Urdu 

... 0 

3 

0 [Jaj 

la Urdu 

... 0 

0 

3 ]la.] 

la Hindi 

... 0 

0 

3 [la.] 




THE ISDtAU LAW BEt'ORW ABrjtBtTSEB. 


V.-MI8CEI.I.AHE0US EUBUCMIONI. 

Tstlt ihoMlnc (tTtct ol utUlallen In Ihi etnrgor-SiMnl'i 
Csuncll <urlnt 1S09 ... ... ... 

DHIo «ll» terlne MS7 

Annual Indeaas In lha Aetj ol lha Qovernar>Qaniral ol Indio 
In Coonell for 1608 and 1607. Tim |mle» la BotrJ on Hmm. 
ProCfeiDnfl of Hie Counol) of Ift# Dorerucr’Olntrit el lent 
lor raakint tawa and Reeulatloni from 1006 to data. Hiipor.mtol 
4ta. Annual subscrtpUon ... 

Sin^o^laau# InclutlinR ptwtapa ... ... 

Addenda^ ftnd^ Cerricsnda Ust No. t ot idOd to iht Ui! of 


R^A.r. 


fitl 


0 


al Rules and Orders 

... 

... 0 0 3 {la.J 

Dltlo 

ditto 

Ko. 11 ofim 

... 0 1 9 [la.] 

Ditto 

ditto' 

Ko. I of 1907 

... 0 0 3 [lal 

Ditto 

ditto 

Ko. 2 of 1M7 

... 0 1 0 (la.J 

Ditto 

ditto 

!Io. t of 1903 

... 0 t f [la.1 


DIcest Qt Indian Law Casei, contAlninf; iha nirrh Court H#* 
poria and Privy Counul e{ Appow from India. 1901-03 

with an Index of caa««, comntlod undrr the ordera of the 
Oovenaiaenl of India by F. O. WtouET. of tho Inoar TemtJe, 
Bar,-at-l4iw, Edition lOOd ... ... ... ... 10 

Ditto Heduoed to per copy ... ... ... *7 


Heduoed to per copy ... ... 

Dliett of Indian Law ctsei, tdd<i eontomfng the High Court Be- 
I • "a «• ' l’*'v; r. .■ *■' .*p*wal from India, with an 


IlOa.) 


• nlora of tbo dovemmaot 
1 ! ! • I J I re*', i'. •* a '.n . '^iition 1007 5 

Ditto ditto reduced to fwr copy ... 3 

Ditto ditto 15»» ... EdiUonlWI ... 6 

Reduced to por copy ... ••• ••• 3 

Ditto ditto 1000 ... Edition 1907 ... 6 

The aaove dljealJ and ttia'dlteit l«r 1807' (now In PraiO 

pet Bot of five ... *•* ^ ••• *3 

General Rules and Orders made under eoactejeate in /owia 
British In^ consiiting of General Ralee, Proclamationa end 
NotiBcations made under Statutoe rolating to India and 
General Rules and Orde» naade under General Acta of the 
Governor'Oeoeral in Council with an Index. In three Volutnee ... 15 
Ditto diito reduced to 10 per *et ... J 

or per Volume ... »•« ••• ««. ... 5 

Pass and Centants of tho Acts paasedby the Governor- 
General ol India in Council in tlie year 1907 ... ... 0 


0 

0 (fia.) 
0 

0 [6a. 3 


0 f«a.J 
6 [Ir] 


THE INDIAN LAW RErOHTB ADVERTISER. 


KT The amounte within cntcheti are for paekfncj and postage 

LIST OF BOOKS AND PUBLICATIONS FOR SALR 

WntCB AIIK 

MORE THAN TWO YEARS OLD. 


LEGISLATIVE DEPARTMENT. 


[Theso publicfttioQi ms 7 be oblaiodd from the Oflloo of the Superintendent of Qovrrn- 
ment Printing, India, No. 8, Hnstinge Siroot, Calcutta.] 

Tob pBtocs or TDB Oehebal Acts, Looal Codes, MtnonANT SnirriKiv^ Dioest 
AMD IMOBX TO EkAOTHZMTS ]aA7B DEEM COHSIUBILVDLT BEDDOED. 


I.—THE INDIAN STATUTE.BODK. 

Revised Edition. 

Sup*r~-roi/al Svo cloth lettered, ' 

A —STATUTES 

Rs. A. r. 

A Celleetlan c( Statutes refaUng to India. Velome «, containing 
the Statutes up to the end of 1600. Edition 1899 ... ... 0 0 0 flOa 1 

A Celleetlon ot Statutes relating to India Volume n, containlug ' 

the Statutes from 1891 to 1893. Edition 1900 ... ... 8 0 0 []0a.] 

B.— GENERAL ACTS 

Ueneral Acts of the Oovernur-Oeneral of India in Council, Vol. I. 

from 1834 to 1867. Edition 1899 ... ... ... 7 0 0 flOa.] 

General Acta.of the Governor-General of India in Council, Vol. 

n, from 1868 to 1876. Edition 1898 ... .. ... 5 0 0 [10a.] 

General Acts of the Governor-General of India in Council, VoL 

III, ■ from 1877 to 1881. Edition 1898 ... ...BOO [9a.] 

General Acts of the Governor-General of India in Council, Vol. 

IV, from 1882 to 1884. Edition 1899 ... .7 0 0 [10a] 

Gmeral Acts of the Governor-General of India in Council, Vol. 

V, from 1885 to 1800, Edition 189S ... ... ... 5 0 0 [9a.] 

General Acta of the Governor-General of India in Council, Vol. 

VI, from 1891 to 1898. Edition 1899 , . ... 7 0 0 [10a ] 

General Acts of the Governor-General of India in Council, Vol. 

Vn, from 1809 to 1903, inclusive. Edition 1904 ... 3 o 0 [Oa ] 

C.— LOCAL CODES. 

The AJmere Code, Third Edition, 1995, containing the Enact- 
menU in force in Ajmere-llerwara, with an Appendix con- 
sisting of a list of the Enactments which have been declared 
111 force in or extended to Ajmere-SIerwara by notification 
under the Scheduled Districts Act, 1874 ; a Chronological 
Table apd an Index ... ... 2 8 0 [ 7 a] 
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The Bafuchfstan Code, Editioa, *1900. containing the local ' *** 

enactments in force in British Balnobistan and the Agency 
territories, with Chronological Tables ond an Index ... 6 0 0 [lOa.] 

The Burma Code, Edition, 1890 ... ... ... 5 0 0 [9a.] 

The Central Provinces Code, Third Edition. I9O6, consisting of 

the Bengal Regulations and the Local Acta of the Governor 
General in Council in force - In the Central Provinces, with an 
Appendix containing a iisfc of the Acts which have been 
applied to the Scheduled Districta of the Central Provinces 
by notification under the Scheduled DistrictaAct, 1874 { and an 
iadei ... ... ... - ... ' ... ... 4 0 0 [6a.] 

The Madras Code, Vols. I and H. Edition, 1902 ... ... 12 0 0 [Rl 

The Punjab and North>West Code, Edition, 1903, consisting' 
of the unrepealed enactmenta locally in force in the Punjab 
and the North-West Frontier Province, with Appendix and . ‘ 

Index ... ... ... / ... ... ... 6 0 0 [lOa.] 


II.— REPRINTS OF ACTS AND REGULATIONS OF THE GOVERNOR-GENERAL 
OF INDIA IN COUNCIL AS MODIFIED BY SUBSEQUENT LEGISLATION. 


Acts X ol 1841 and XI of 1850 (Registration of Ships), as 
modified up to Ist December, 1893 (with foot-notes bronght 
down to 1st December, 1901) ... ... ... 0 7 0 [la.] 

Act XX of 1847 (Copyright), aa modified up 'to let December, 

1903 ... ... ... ... ... ... 0 6 0 [la.] 

Act XVIII Of 1850 (Judicial Officer** ProtecUon), with foot 

notea ... ... ... ... ... 0 1 9 [Ja.] 

Act XIX of 1850 (Apprentices), as modified up to Ist May, ^ , 

190S ... ... ... ... ■ ••• ... 0 3 0 [la.] 

Act XXXiV of 1850 (State Prlson$r$), as modified op to 30th „ „ , „ , 

April, 1003 ... - - ... 0 2 6 [la.] 

Act VIII of 1851 (Tolls on Roads and Bridges), os modified „ „ „ „ , 

up to let June, 1897 ... ... 0 2 C [la.] 

Act XII of 1855 (Legal RepresenfaUves' Suits), os modified 

up to let November,' 1904 ... ... ... . ... 0 1 0 [la.] 

Act XIII of 1855 (Fatal Accidents), as modified up to IstPecom- 

ber, JPP3 "• ••• ... 0 2 0 [la.] 

Act XXVIII of 1855 (Usury Laws Repeal), aa modified up to let 

December, 1903 ... ... •.♦ ... 0 1 6 [ls.J 

Act XX of 1856 (Police Chaukidars), as modified up to Ist „ „ „ 1 
November, 1903 ... ... ... P 7 0 fla.) 


Act IV of 1857 (Tobacco, Bombay Town), as modified up to let 
August, 1805 ... .«■ ••• 

Act XXIX of 1857 (Land Customs, Bombay), as modified up to 
• Igt December, 1895 ' 

Act UI of 1858 (Stale Prisoners), os modified up to let August 


0 3 9 [la.] 
9 4 0 (la.] 
(12 0 (la.] 


Act XXXIV ®f 1858 [Lunacy (Supreme Courts)] as modified up , - t 

to 30th April, 1903 ... ... ... ... 0 4 3 [Ji-J 

Act XXXV of 1858 [Lunacy (District Courts)], as modified up ' i 

to 30th April 1903 ... ... ... ... 0 2 3 ('••I 

Act XXXVI Of 1858 (Lunatic Asylums), as modified up eo 3let « 11.1 

Mir. 1902 ... ... ... ... ...00'’ l'"» 



THE INDIAN LAW IlEPOftTS ADVEflTISER. 


Ra. A. 

Act I of 1859 {Merchant Shipping), m modJfled up to 30th Juno, 

1005 ... ... ... ... ... ...' 0 13 

Act XI Of 1859 (Bengal Land -Revenue Sales), ta modiCod up (o 

let August, 1000 ... ... ... ... ... 0 4 

Act XIII of 1859 (Workman's Breach of Contract), os afTootod by 

Act XVI of 1874 ... ... ... ... 0 1 

Act tX of 1880 [Employers and Workmen (Disputes)], as modified 

up to let Dc^mbcr, 1004 ... ... ... ... 0 I 

Act XXI of 1860 (Societies Registration), aamodillod up to let 

Dcoem^f, 1004 ... ... ... ... ... 0 2 

Act XLV Of 1860 (Indian Penal Code), as modified up to 1st April 

1003, Trith an Index ... ... ... ... 2 8 

Act V of 1861 (Police), as modified up to 7th March, 1003 ... 0 7 

Act XVI of 1861 {Stage>earrlages), os modified up to let Fobru' 
y ary, 1S93 ... ... , ... ... ... 0 3 

Act XXIII of 1863 (Claims to Wastelands), as modified up to Ist 

December, 1806 ... ... * ... ... 0 4 

. Act MI Of 1864 (Foreigners), as modified up to 1st September. 

1906 ... ... ... ... ... ... 0 3 

Act VI of 1864 (Whipping), as modified up to Ist August, 

1005 ... • ... ... ... ... . ... 0 3 

Act XVII Of 1864 (Official Trustees,) os modified up to Ist July 

1800 ... ... ... ... ... ... 0 6 

Act III Of 1865 (Carriers), as modified up to SletMay, 1003 ... 0 3 

Act X Of 1865 (Succession), as modified up to 1st July, 1800 ... I 8 

Act III of 1867 (Gambling), as modified up to 1st January, 1005... 0 4 

V Act V of 1869 (Indian Articles of War), os modified up to ist 

Deoember, 1904 ... ... ... ... ... 1 2 

Act XX Of 1869 (Volunteers), aa modified up to Ist May, 

1800 ... ... ... ... ... ... 0 4 

Act ot 1871 (Cattle Trespass), as modified up to Ist May, 1006 ... 0 6 

Act IV of 1872 (Punjab Laws), aa modified up to Ist November, 

1904 ... ... ... ... ... ... 0 7 

Act XV of 1872 (Christian Marriage), aa modified up to Ist 

December, 1904 ... ... ... ... ... 0 lO 

Act V of 1873 '(Government Savings Bank), as modified up to 
^ Ist April, 1903 ... ... ... ... ... 0 5 

Act X of 1873 (Oaths), as modified up to let February, 1903 ,,, 0 3 
Act II of 1874 (Administrator General), os modified up to 1st 
July, 1690; with a list of Native Statee included within 
the Presidencies of Bengal,' Madras and "Bombay, respec-. 
tively, for tbs purposes of the Act ... ... ... O'l] 

Act IX of 1874 (European Vagrancy), os modified up to let 

December, 1901 ... ... ... ... ... 0 6 

Act XIV of 1874 (Scheduled Districts), os' modified up to 

lat October, 1895 ... ... ... ... 0 6 

Act XV of 1874 (Laws Local Extent), as modified up to let 

October, 1895 ... ... ... ... ... 0 7 

Act IX of 1875 (Indain Majority), os modified up to lat May, 

• 1906 ... ... ... ... ... 0 2 

Act of 1877 (Specific Relief), asmodifled up tO lat February 1904 0 11 


0 [2a.I 

0 [la.l 

0 IIa.l 

6 [la.] 

9 [la.] 

0 [6s.] 

0 [la. 6p.] 

6 [la] 

9 [la.] 

6 [la.] 

6 [Is.] 

6 [la.] 

0 [la,] 

0 [2a.l . 

0 [la.) 

0 [3a.] 

9 [la.] 

0 [la.] 

0 [la.] 

0 [2a.] 

6 [la.] 

9 [la.] 

0 [2a.] 

6 [la.] 

0 [Is.] 

0 [la.] - 

0 [la.] 

0 [l».6p] 
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Act lll_ ol 1871 (Rccltlratlgn), u hkkUM up to l«t Au|^t 

••• ... ^ ... ... ... 0 n 0 (Sa] 

Act VII 0? 187B (Fofctti)f M mtxUBcil op to 1ft D«Tnil''T, 

... ... ... ... ... ... 0 Irt 0 (2S.I 

Act XVII cl 1870 (FerrlCi), m mndiOM itp to lat Jun9, 

1002 ... ... ... ... ... ... 0 e 0 

Act XVII cl 1879 (Dekkhan Atricullarlitt* Rellel), m modi- 

fiod up to lat March, 1895... ... ... ... 0 10 0 {2a.) 

Act XVIII ol 1879 {Lesal PraellUonen), m roodifiMl up to Ift ifay, 

1800 ... ... ... ... ... ... 0 7 0 (la.) 

Act VH ol 1860 (Merchant Shtpptnt), m modi(ied up to ISth 

October, 1801 ... .. ... ... 0 10 0 {2a.3 

Act V of 1881 (Probate and Admlnlstratlen,) m fnodj8<<d up to 

July, 1800 ... ... ... ... ... 0 17 0 fSa.) 

Act XV ol 1881 (Factories)# tts modiiird up (o 1st Veeota~ 

ber 1004 ... ... ... ... ... 0 5 6 (la Bp.) 

Act XXVI of 1881 (NejoUable Initruments), aa modifiMl up to 

lee August, 1807 ... ... * ... ... ... 0 10 0 fla.) 

Act XVHl ol 1881 (Centra Provinces Land-revenue), m modiSed 

up to lat March, 1005 ... ... ... ... I 2 0 [5a.J 

Afit M of 1882 (Trusts), as modtOM up to Ist Jono 1003 ... 0 10 0 (la.) 

Act IV Ol 1882 (Transfer of Property), aa modified up to 

Ut December, 1805 ... ... ... ... 0 16 0 [7a.J 

Act V Of 1882 (Indian Casemenb), on amended by the Repeallns 

and Amending Act, 1891 (7^ of 1891) .... ... 0 8 0 (la.) 

Act VI el 1862 (Companies), aa modified up to I>t August 

IflOO ... ... ... ... ... I JO 0 

Aet XII ol 1882 (Sail), aa modUled up to Ist Decoteber 

1890 ... ... ... ... ... ... 0 6 0 {la.J 

Act XiV Ol 1882 (Code Ol Civil Procedure), an modiSed up to let 

December, 1809 ... ... ... ... ... 3 0 0 [6a,J 

Act XV 01 1882 (Presideney Small Cause Court), ae modified up 

to 1st June, lOOfl ... ... ... 0 10 0 [2s,J 

Act V ol 1883 (Indian Merchant Shipping), ae modified up to let 

Deiember, 1904 ... ... ... ... ... 0 6 0 (IitJ 

Act VIII ol 1863 (Utile Cocos and Preparis Island) as modified up 

to 1st October, 1002 ... ... ... ... 0 I 3 (IM 

Act XIX ef 1893 (Land Improvemenl Loans), as modified up to 

Ist September, 1906 ... ... ... ... 0 2 6 ^Ia.j 

Act XXI ol 1883 (Emigration), as modified up to 1st De- 

oember. 1902 ... ... ... ... ... 0 11 '0 (2a.) 

Act VI Ol 1884 (Inland Steam.vessels), as modified up to let 

July. 1891 . ... ... ... ... ... 0 9 0 (2M 

Act VII el 1884 (SlMm.sftlps), as modified up to lat July, „ , 

1890 ... ... ... ... ... ... 0 0 0 (la.) 

Act XII ©I 1884 (Agriculturists’ Loans , as modified up to , 

Ist February, 1903 ... ... ... ... 0 2 0 (la.) 

Act XVIU of 1884 (Punjab Courts), as modified up to 1st ,, . 

December, 1809 ... ... ... ... ... 0 7 0 (Ia.J 

Act XIII of 1885 (Indian Telegraph), aa modified up to 1st ' ' ^ , 

March, 1905 ... ... ... ... ...'0 6 0 {I»-l 

Aeill ol 188S {lncome*tax), aa modified up to Jst April i 

_ 1903 ... ' ... ... ... ... 0 8 9 (la,6^J 
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Ks. A. P. 

Act VI Of 1886 (Births, Marriages and Death Registration), 

aa modified up to let June, 1^91 ... • ... ... 0 6 0 [la] 

Act XI Of 1886 (Tramways) ns modi6ed op to lat December, 

1903 ... ... ... ... ... ... 0 »9 0 [5a.) 

Act XIM of 1886 (Securities), as amended by Act XII of 1891 0 2 9 [la.] 

Act Vll of 1887 (Suits Valuation), as modified up to 1st October, < 

1904 ... ... ... ... ... ... 0 1 9 [la.] 

Act IX Of 1887 (Provincial Small Cause Courts), as modified 

up to let December, 1900 ... ... ... ... 0 6 0 [la.] 

Act XIV Of 1687 (Indian Marine), as modified up to 15th Febru- 
ary, 1899 ... t». ... « ... ... 0 8 0 [la.] 

Act V Of 1888 (Inventions and Designs), as modified up to 1st 

July, 1903 ... ... ... ... ... 0 9 0 [2a.] ^ 

Act I Of 1889 (Metal Tokens), as modified up to 1st Apnl, 

1904 ... ... ... •- — ... 0 1 9 [la.]( 

Act Vll of 1889 (Succession Certificates), as modified up to 

IstDeccml^, 1903 ... ... ... ... 0 6 6 [la.] 

Act X Of 1889 (Ports), as modified up to tst April, 1901 ... 0 II 0 [2a.] 

Act XMI ot 1889 (Cantonments), as modified up to Ist Ma.’ch, 

1859 ... ... ... ... ... 0 7 0 [la.] 

Act XV of 1889 (Official Secrets), as modified up to Ist April, 

1904 ... ... ... ... ... ... 0. 3 0 [la.] 

Act IX 0l 1890 (Railways), aa modified up to Ist June 1905 

with an Index ... ... ... ... ... I 2 0 [2a.J 

Act X of 1890 (Press and Registration of Books), aa modified 

up to 1st December, 1003 ... ... ... ... 0 2 3 [la,] 

Act XII of 1891 (Repealing and Amending Act), eheAtos 

the Schedules as modified up to 3lstMay 1902 ... ... 0 12 0 [la. Op,] 

Act XIV Ot 1891 (Oudh Courts), as amended by the Oudh 

Courts Act (1891) Amendment Act, 1897 ••• ... 0 1 3 [la.J 

Act I ol 1894 (Land Acquisition), with footnote* ... « ... 0 7 o [la.] 

Act VIII ol 1894 (Tariff), aa modified up to let February, 

I8WJ ... ... ... ... ... • ... 0 0 0 [ra.J 

Act IX ol 1894 (Prisons), as amended by the Durma Laws Act, 

IB98 ... ... ... ... ... ... 0 7 6 (la. 6p.] 

Act IX of 1897 (Provident Funds), as modified up to 1st April. 

IMS ... ... ... ... ... ... 0 I 6 [la.] 

'Act V Of 1898 (Code of Criminal Procedure), h modified up 

to lit April, 1003 ... ... ... 3 10 0 [Ra.] 

Act VMI ol 1899 (Petroleum), as modified up to let December 

1»04 ... ... ... ... ... ... 0 7 0 (la.) 

Act XIX Ol 1899 [Currency Conversion (Army)], m amended 

byAet\aiof 1900 ... ... ... ... 0 I 0 (la.) 

Act III of 1600 (Prtsonen), as modified op to 1st Uareh 1905 ... 0 6 6 [I*.] 

Act XV of 1903 (EztradlUen)i asmodifed op to 1st Decem- 
ber. 1904 ... ... ... ... ... 0 5 6 [la.] ' 

Regulation 111 of 1872 (Senthal Parganas Settlement), as 

modified op to Ist October, 1899 ... ... ... 0 6 € (ta.) ' 

RigoIaUen V of 1873 (Bengal (Eastern) mnUer], aa modified 

up to 1st July 190) ... ... ... ... 0 1 9 (la,] 

RtnlaUoa 111 of 1878 (Andaman and Kleokir lUaadsI, as 

modified ap t« 1ft February. 1197 ... ... 0 5 6 [la.] 
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Rb. a. r. 

Regutafton 1 of 1886 (Assam Land and Reyenue),Bs modified up to - 

let Juno, 1894 ... ... ... ... ,,, 0 13 0 [2a J 

Regulation VI of 1886 Ajmer Rural Boards), oa modiCed up to let 

F©bruar 7 , 1895 ... ... ... ... ... 0 6 C [Ia.J 

Regulation XtV of 1887 (Upper Burma Villages), m modified up to 

let April, 1891 ... ... ... ... 0 ‘6 0 [Ia.1 

* Regulation IV of 1893 (Sonthal Parganas Justice), aa modified up 

to let October, 189Q ... ... ... ... 0 4 0 [la.f 

Regulation 1 of 1895 (Kachin Hill Tribes), oa modified up to lat 

April, 1902 ... ... ... o G 0 [KJ 

III.~ACTS AND REGULATIONS OF THE GOVERNOR-GENERAL OF INDIA IN 
COUNCIL AS ORIGINALLY PASSED. 

Acts (unrepealed) of the Governor-General of India In Council from 1854 to 1908. 

Regulations made under the Statute, 33 VIcL, Cap. 3 from No. II of 1875 to 1908. Svo. 
Stitched. 

[The above may be obtained separately. The price is noted on each.] 

IV.— TRANSLATION OF ACTS AND REGULATIONS OF THE GOVERNOR-GENERAL 
OF INDIA IN COUNCIL 

AcU X Of 1841 and XI of 18S0 (Registration ol 
Ships), as modified up to let December, 1893, 
with foot.ootM brought down tolstlieMm. 
bor, tool ... ... ... ... lo Urdu 

Act XX Ol 1847 (Copyright), aa modified up to /In Urdu 
IstMay, 1800 ... ... ... [InNsgri 

Act XVIII of 1850 (Judicial Officers' Protection) fin Urdu 

with foot-notes ...' ... ... \JnNagri 

Act XXXIV of 1850 (State Prisoners), aa modified /In Urdu 
up to 30th April, 1903 ... ... [InNagri 

Act XXX of 1852 (Naturalirallon), as modified up rinUrdn 
to 1st December, 1902 ... ... IlnNagri 

Act XII Of 1855 (Legal Representatives’ suits /In Urdu 
as modified up to let November, 1004 — . I InNagri 

Act Xlll ol 1855 (Fatal Accident), os modified /InUrdu^ 
up to Ist December, 1903 ... ... IlnNagri 

Act XX Ol 1856, as modified up to let November, /In Urdu 
1903 ... ... — \ln Nagrl 

ActXXXlVot 1858 [Lunacy (Supreme Courtt)] /In Urdu 
as modified up to 30tb April, 1003 ... \In Nagn 

' Act XXXV of 1858 [Lunacy (District Courts)}, m /in Urdu 
modified up to 30th April, 1903 ... \lu Nagri 

Act XXXVI Of 1858 (Lunatic Asylums), Bsmo- 

diced up to 31ft 31ay, 1902 ... InUrdo 

Act XIII Of 1859 (Workman's Breach of Contract) rlnUrdu 
as sfTeeted by AcfeXVI of 1874 ... ••• \In Nagn 

Art IXjI 1880 Employers and Workmen and Dli-jInUrdu 
M modihed up to lit December, 1004 \ln Nagn 
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Act XLV ot 1860 (Penul Code), as modified up to /In Urdu 
IsC April, 1903 ... ... ... \InNagTi 

Act V ot 1861 (PoIIce)f as modified up to 7th /In Urdu 
Mamb, 1903 ... ... ... \InNagri 

Act XVI of 1861 (St3ge<Carrtages), aa modified up /In Urdu 
to Ut Febm^, 1893 ... ... ... tin Nagri 

Act III Ot 1864 (Foreigners'.) es modified up to /In Urdu 
1st SeptemW, 1906 ... ... ... tin Negri 

Act VI ot 1864 (Whipping), as modified up to /In Urdu 
1st April, 1900 ... ... ... tlnNagri 

Act III Otises (Carriers) as modified op to 3 Ut /In Urdu 
May, 1903 ... ... ...\TnNagri 

Act IN ot 1867 (Gambling), as modified up to 

1st December, 1896 ... ... InNagri 

Act V ot 1869 (Indian ArOcles ot War) as mo- . 

difiedupto let January, 1895 \ TJobound 

Urdu and Nagri ... ... ... ^ 

Act VII ot 1870 (Court-tees), at modified up to 
• Ist December, 1896 ... ... ... In Urdu 

Ditto ditto as modified op to 

Ist October, 1899 ... ... ... InNagri 

Act I Of 1871 (Cattle-trespass), as modified up /In Urdu 
to 1st December ... ... ...(InNagri 

Act xxin 0I187I (PMSIoni), ... -(iSffiSdi 

Act t Ot 1872 (Evidence), at modified up to let fin Urdu 
May, 1908 ... ... ... ... 1 In Nagri 

Act IV of 1872 (Pun)ab Laws), osmodifiedup to 

let NoTomber, 1004 .... ... ... In Urdu 

Act tX ot 1872 (Contract), as modified up to /In Urdu 

let September, 1899 ... ... ...1 In Nagri 

Act XV Ot 1872 (Christian Marriage), as modi- /In Urdu 
fied up to Ist April, 1891 ... ... (InNagri 

Act V of 1873 (Government Savings Bank), ... /In Urdu 
aa modified up to let April, 1903 ... (In Nagri 

Act VIII Ot 1873 and (Northern India Canal /In Urdu 
Drainage), aa modified up to 16th July. 1699iInNagTi 
Act X ot 1873 (Oaths), as modified up to let Feb-* /In Urdu 
ruaiy, 1903 ... ... ... (In Nagri 

Act IX ot 1875 (Ma]orIty), as modified up to 1st /In Urdu 
May, 1006 ... ... ... ...(InNagri 

Act ot 1877 (Specific Relief), as modified up to /In Urdu 
Ist February, 1904 ... ... ... \ln Nagri 

Act III ot 1877 (Registration), as modified up /In Urdu 
to lit December, 1896 ... ... ... (In Nagri 

Act I ot 1878 (Opium), as modified up to let De- 
cember, 1896 ... ... ... InNagri 

Act Vli ot 1678 (Forests), as modified op to Ist /In Urdu 
December, 1903 ... ... ...(InNagri 

Act XI et 1878 (Arms), as modified up to Ist May, /In Urdu 
1904 ... ... ... ...(InNagri 

Act XVI ot 1878 (Nerthim India Ferries), ai/In Urdu ' 
modified up to let'Jnne. 1902 ... ... (laN^ri 


Ra. X. p. 

...16 0 [ Sa .] 
...160 [6a] 

... 0 2 9 ria-1 
...0 2 9 [la.] 
... 0 1 3 [la.] 
...0 13 [la.] 

... 0 1 0 [la.] 
...0 10 [la.] 
... 0 1 6 [la.] 
...0 16 [la]. 
... 0 0 9 [la.] 
... 0 0 9. [la.] 

...0 2 0 [la.] 

... 3 0 0 [5a.] 
... 2 8 0 [6a.] 


...0 8 3 [2a. 6p.] 
... 0 8 9 [la.] 



... 0 0 9 [la.] 

... 0 0 9 [la.] 

' 0 8 0 [Ca.] 

.. 0 8 0 12a.] 


... 0 2 
... 0 9 
... 0 9 
... 0 4 
... 0 4 
... 0 0 
... 0 0 
... 0 3 
... <0 3 
... 0 0 
... 0 1 
... 0 0 
... 0 0 
... 0 4 
... 0 4 
... 0 4 
... 0 4 


6 


0 

0 

9 

9 

3 

3 

9 

0 

3 

3 

6 

3 

3 

6 


[la. 8p.] 
t3a.l 
tS».3 
r2«-i 

t2a.3 

[la-] 

[la-l 

[la.) 

[la.] 

PM 

[la.] 

[iB.] 
[la.]- 
[la 6p.] 
[laCp.] . 
[20.] 
[2a.] 


...0 16 [la.] 


...0 4 0 
...0 3 9 
...0 2 0 
...0 2 0 
...0 2 0 
..020 


[la. 6p.1 
[lB.6p.l 
[la.] 

[‘•-I 

ria-1 

[la-l 



16 


THE INDIAN LAW REPOR’ES ADVERTISER. 


Act XVI» of 1879 (Ugaf PmtIUenw), •tfluDfdu 
tnodified up to i«t U&y , 1690 ... \ln Nagrj 

Act XV of t88t (factoiltt), m modiSod up to flo Urdu 
I«t April, 181)1 ... ... \InNBgri 

Act XVIM of 1S81 (Central ProfMcM Land 
Revenue), MmodiSedupto l»t Nov«mber,4 , 

1898 ... ... ... ^ 'i^InNagn 

Act IV of 1882 (Tranifer of Property), oA modi‘/ln Urdu 
fied up to lot March, 1000 ... ... \lnNagri 

Act VI Of 18B2 (Companici) ae modified up toflcUrdu 
let August, 1906 ... ... ... |io Nsgri 

Act XIV of''1882 (Cods of Civil Proeedtfre), at 

modified up to let December, 1899 ... In Urdu 

Act XtX of 1883 (Land Improvement Loans), flu Urdu 
aa modified up to let September, 1906 ... \2n Nagri 

Act XXl of 1883 (Emigration)) aa modified up /In Urdu 
to lat December, 1902 ... \InNagri 

Act IV of 1884 (Explosives) aa rnodified op to /In Urdu 
1st May, 1806 ... ... ... \Id Nagri 

Ati Vt of 1884 (Inland Steam^vessels), as /In Urdu 
modified up to lei July, 1891 ... ... iL) Nagri 

Act X(l of 1884 (Agrleutturlits, Loans), oa/InUrdu 
modified up to let September, 1906 ... iln Nagri 

Act xvai ot 1884 (Punjab Courts), a* modi- 

fied up to let December 1899 ... ... In Urdu 

Act il of 1885 (Negotiable tnsfrumenti Amend' 
ment) 

Act 1)1 of 1885 (Transfer of Property Amend* 
ment) 

Act X of 1885 (Oudh EtUries Amendment) «*. 

Act Xill of 1885 (Telegraphs), a« modified up 
to JetMsrob, 190S... 

Act XX) Of 188S (Madras Civil Couria 

s Amendment) ... ... 

Act ii of 1886 (Income-tax), aajmodified up to /la Urdu 
let April, 1903 ... ... ... \InN«ign 

Act IV Of 1886 (Amending Section 285 of Con- 
tract Act) ... -*• ^ 

Act VI of 1888 (Births, Deaths and Marriage 

Registration) - - •" ^vrda 

Act VII of 1888 (Registration Amendments) In Urdu 
Act X of 1886 (Criminal Law Amendment) InJUnJu 
Act XI of 1886 ITrarawayS). »» modified up to f fa Urdu 
31tt Deoember, 1909 ... I fa Nagri 

Act XIII ol 1686 (Sjciirltlci), j. .mmOKl kj-lIoUr^ 

Repealing and Amending Act, 1891 ...\Ib Nagri 

Act VI of 1887 (Companies Amendment) .. la Urdu 
Ac! Vll of 1887 (Suits* Vtduatlon) la Urdu 

Act IX of 1887 (Provincial SmaU Cause Coocto), ffatj^du 
es modified up let Deoember, •( y- >j- -,4 

l-jisas ... ... ... 

A:) X of t887.(MaU»« PasHncer’Shlps)!). • *« In Urdu 
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Act XM ol 1887 (Denial, Nor1h<Wett Provtflcc) 
and Atsam Ciflt Courts) 

Act XIV ol 1897 (Indian Marine), ae rood>&«I 
up to ICth Febru&iy, 1890 

Act XV e! 1887 (Burma Military Police) 

Act XVIII ot 1887 (Allahabad University) 

Act III ot 1888 (Police), as modified unto lat 
March, 1893 
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\In Naffri 
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\In Nagri 
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Ditto (as passed) 

Act IV ot 1888 (Indian Reserve P'orces), aa modi- 
fied up to let blarch, 1893 
Ditto (as passed) 

Act V ot 1888 (Invention and Desltns) 

Act VI Ot 1888 (Debtors) 

Act VII Ot 1888 (Civil Procedure Amendment) ... 


In Nagri 
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Act I ot 1889 (Metal Tokens], aa modifiod up to ) In Urdu 
let April, 1004 ... ... ... \ln Nagri 

Act II ot 1889 (Measures of Length), ... 

Act VI ot 1889 (Marchandlse Marks), ae modified iln Urdu 
up to lit February, 1004 ... \InNagn 

Act VI Ot 1889 (Probate and Administration) ... 

'‘Act X ot 1889 (Ports), as modified up to lat /In Urdu 
^ June, 1894 ... ... ... \ln Nagri 

Act Xlil of 1889 (Cantonments), &■ modified up 

to let 8larch, 1895 ... .. ... In Nagn 

Act XV ot 1889 (Official Secrets), aa modified jin Urdu 
up to lat April, 1904 ... ... ... \In Nagn 

Act XVI of 1889 (Central Provinces Land iloUrdu 

Revenue) ' ... . . \In Nagn 

Act XX ol 1889 (Lunatic Asylums Amend- 
ment) • •• ... In Urdu 

Act I Of 1890 (Revenue Recovery) ... ... jn Urdu 

Act Mot 1890 (Amending Acts XVIII ol 1884, 

X ot 1865, II Of 1874 and V ot 1881) ... In Urdu 

Act V ot 1890 (Indian Forest and Burma Forest 

Amendment) .. In Urdu 

Act VI of 1890 (Charitable Endowments) ... In Urdu 

Act VIII ot 1890 (Guardians and Wards) .... (n Urdu 

Act IX of 1890 (Railways), ae modified up to 

let June, 1903 ... ... .. In Uiriu 

Act IX ot 1890 (Railways), as modified up to 

lit May. 1896 ... ... ... In Nagn 

Act X Ot 1890 (Press and RegIstraUon ot Books 

Amendment) ... ... In Urdu 


Act XI ot 1890 (Prevention or Cruelly to 

Animals) ... .. ... la Urdu 
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Act XVill Of 1890 (Emtgraffon Amend* 

went) ... ... ... ... In "Urdu 

Act X!X of 1890 (Salt Amendment) ... In Urdu 

Act XX of 1690 (North-Western Provinces 

and Qudh) ... ... ... In Urdu 

Act V of 1891 (Ports Act Amendment) ... In Urdu 
Act X of 1891 (Indian Criminal Law Amend- 
ment) ... ... ... ... In Urdu 

Act XIV Of 1891 (Oudli Courts) ... ... In Urdu 

Act XVlll of 1891 (Bankers’ Books Evidence), fin Urdu 

as tnodided by Acta Z of 1893 and ■( 

XII of 1900 4 ... ... ... Un Nagti 

Act U of 1892 (Christian fdarrtaga Valid- 
ation) ... ... ... ... In Urdu 

Act IV of 1892 (Bengal Court of Wards Amend- 
ment) ... ... ... In Urdu 

Act VI of 1892 (Limitation Act and Civil Procedure 

Code Amendment) .., ... In Urdu 

Act IV of 1893 (ParUtlon) ... ... In Urdu 

Act I ol 1894 (Und Acquisition) ... 

Act tfl of 1894 (Criminal Procedure and Penal ^ 
Code Amendment) ... ... In Urdu 

Act V of 1894 (Civil Procedure Code Amend- fin Urdu 
ment) ... ... ... ...\InNogri 

Act VIII of 1894 (Tariff), sfl modified up to Ut/In Urdu 
October, 1003 ... ... ...\In Nagti 

Act IX of 1894 (Prisons) ... •••(iSNstri 

Act VU Of 1895 (Civil Procedure Code and Laws (In Urdu 
Act Amendment) ... ••• ...\lnNsgr)’ 

Act Xtt of 1895 (Companles—Memorandaiti of 

Association) ... — InJUtdu 

Act XIV of 1895 (Pilgrim Ships) ... ’ In Urdu 

Act U of 189C (Cotton-duUes) ... — 

Act VI of 1896 (Indian Penal Code Amend- 
ment) ... ^ ... ... ... 

Act Vin of 1898 (Inland Bonded Ware-houses) 

Act XII of 1896 (Exelsa), M modified u;> to 111 

August, 1905 ... ... ... In Napri| 

Actl of 1697 (Act XXXVll Of 1850 Amend- fin Urdu 

ment) ... ... .... ... \In Nagri ' 

Act )1 of 1897 (Criminal Tribes Act Amend- 
ment) ... ... ... ... In Urdu 

Act III ol 1897 (EpMemIc DIsmsm) 

Act IV oJ 1897 (FIsacriMI ™ 

Act ly ol 1891 (Negotleble Instruments.pn Urdu 
Ae! Awendmen!) Un Nsyri 
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Act Vil of 1897 (Indian Emigration Act (In Urdu 
Amendment) ... ... ..VIoKa^i 

) In Urdu 
**■ \Iii NAgrj 

Act IX of 1897 (Provident Fund), Asmodifiodlln Urdu 
up to 1st April, 1903 ... ...\InNagri 

( In Urdu 
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Act VII of 1897 (Reformatory Schoete) 


Act X of 1897 (General Clauses) 


seney Loans) 

Act XV of 1897 (Cantonments) 


ler- III 

... \Io Nagri 

... Jo Urdu 


Rs. A. 
0 0 


3 [lal 
9 IU,J 
0 3 [la.] 
0 9 (IM 
0 9 [la.] 

0 9 [la.J 

1 0 [la.] 
1 0 [la.j 
0 3 [la.’ 
0 3 [la.] 

0 3 [la.] 




A 


Act I of 1898 (Stage Carriages Act (I861]ila Urdu 
Amendment) ... ...\lnNasn 

Act III 0ll89a(Lcpm) ... — llnSa'^ 

Act IV Of 1898 (Indian Penal Code Amend* 

menl) ... ... ... ... in Urdu 


Act V of 1838 (Code of Criminal 
as modiCod up to 1st April, 1900 

Act VI of 1898 (Post Office) 
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Act IX el 1899 (LlYe*Stock Importation) 

Act X of 1893 (Indian (nsotvency Rutes) 
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Amendfflsnt) 
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Act XVIII cf 1899 (Und Imprcteminl tesnSlInUrdu 
Amendment) ... ... ...\ln N«n 
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property governed by tho ordinary Hindu law of the J^Iitakshara 
School, tho defenco was that a custom of lineal primogenituro 
prevailed in the family by which from a period pnor to British rule 
the estate had elwaj-s descended to tne eldest son, the junior 
members of the family being entitled only to maintenance, and not 
to any share of tho land. ']^e only rehablo evidence of the status 


proved, but the High Court reversed that decision being of opinion 
that tho evidence was suiTicieht to establish the custom : — Htld by 
the Judicial Committee reversing tho derision of the High Court, 
that tho eridence fell far short of eetabhehlng tho custom during the 
period of nati\ e rule. From the documents produced, it appeared that 
the grant of the office of Chowdhuri was one of on office only ; that tho 
office was revocable at the pleasure of the sovereign, and though 
generally heritable it might be conferred by him not merely on tho 


evidenco showed that whenever the holder of the estate died leaving 
more than one eon, tho right of the eldest sore was challenged m tho 
Courts and the litigation invariably ended in acompromiso under which 
^ the yotuigor sons obtained a share of tho estate very much in excess 
' of the maintenance to which, had tho custom oxistod, they would 
have been entitled. The evidence, therefore, entirely faded to give 
to the alleged custom (he character of certainty which was essential 
to its validity. 

BauASArcra. Das MonarATRA r. Srahakanu Da'^ Mos.vnAinA 
(1900) I. t. R. 30 Calc 590 

^ iKDnPEKDEJJT Aovice ; ATrOR.VBV ANP CUEXt .... 403 
Iniaud Xavioatiok : fee Uabc^e iNscmAKCE . > . . .616 

Insolveitoy — Indvan Insolvent Act{ll and 12 Vtct., c. 21), g T3— Prac- 
tice — Appeal by peittion — Petition by creditor not included »n Schedule— 
JuritdKMn of High Court *n tu Appellate Jurudietion — Distribution 
of Dividends. On an application for rebef under section 73 of the 
InBo’lven^i Act, tottie^^n Court in tie appeYiain junsdiclion "by a 
creditor, whose claim at the time of the final discharge waa by some 
inadvertence not entered in the schedule, the insohent, however, 
having notice of and seknowledingtheclaim and knowing of theomis* 
sioni—HeW, that the High Court, in its appellate jurisdiction, had 
, jurisdiction to mtervene, and to order that the creditor be entered 
in the insolvent’s echedido, and that he do rank as creditor, os well 
in respect of past as of future dividends 
• /n re H. R. COBBOLD, AW iNSOEVEirr (1909) I B. R 36 Calc. . 512 


Iksobvewt Act (11 and 12 Vicr. c 21), s 73 ■ See Insolvewoy . . 512 

JumsDicnow or the Hion Court iw its Ateellatc Jueisoioiiok : See 

IWSOLVEWCV 612 

Leoisiatobe, roWERS or . See LiarraTiow Act, Sea. II. Art. 180 . 643 
LuiTTATiow Act (XV or 1877). s. 25 : See 3Iabewe Iksurawce . , 616 

LiuxtatiOW Act (XV or 1877), Sch II, Art. 180— “ Ben'ror of judg^ 
merit,*’ meaning and effect of— Scire facias, analysis of— Legislature, 
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PAOtf. 

* * ' ^ ‘ o/ tis 

application lof t. • *. * ^ 

n««B8ory— Tii>o OofJea, not to uauw . ■ . •* ' . • /yt? 

ProcediireCode(V0fl9O8),a,48. \Vhontbologw/u<.u..*‘ ■ • ■ • irm 
“ rovivor of judgment ” in tho limitation Acts of 1871 and 1877, they 
had in view the procedure emborlied in s. 216 of tho Code of Civil 
Proceduroof 1859 and a. 2JS of j.he Cod© of 1877 and also the proceed- 
ings to revive then cuirent in the Supreme Court, which ivere closely 
analogous to the (EngHsh) Cenwnon Law Protjeduro Act of 
Setre jaciaa annlyz^ and its history traced. There is the aame pro- 
vision for revivor of judgments under the present law as thero was 
imdor tho old Sfcatut<a of Limitation. Tincourfe Da\m v. Dtbtndro 
Nath J/oofcer;ee. XL. K. 17 Calc. 491, dissented from. AciuKitash Ihitt 
V, Doarga Churn CAafier/i. I. L. B. fi Calc. 504, followed. Monohar 
Da9 V PuUth Chand, I. L. R. 30 Calc. 070, explained and distinguished. 

The balance of authority preponderates largely in favour of the view 
that the Statute of Ijoutation to which a judgment is subject ceases 
to run upon a revtvor of the judgment, wiiero the matter is not gov- 
erned by Statute. The English case-law on the point dealt with. It 
18 a weIl-8ottled pnnciple of construction that the Legislature is pre- 
sumed to know not only the genornl principles of law but the construc- 
tion U’hicli tho Courts have pot upon particular Statute®. English 
and Amencan. leading coses cited, principle of construotion awve 

enunciated Is bused on the ground that, as Lo^Jature knows what 
the law 16 and has the power to alter it, any mistake on tho part of 
tho Judges may at once bo corrected, and the absence of any such cor- 
rection, specially during a long period of time, indicates that the 
Courts have nghtly ascertained the intonlioo of the Legislature. 

Phelan v. JoArwtwi, 7Ir. L B. 635, followed. Section 230 of the Code 
of Civil Procedure, 1882, ought not to be so construed as to make it 
condiot with the proneions of Art. 180 of the Limitation Act of 1877. 
Mayabhat Prembhii v. Trtbhuvandeu Jagjivandas, I. L. R. 6 Bom. 

258, OaiKipatAi v. Palaeundara, L L» B. 7 Slad. 640, and futteh 
Naram Ckoicdhry v. Ohundrabali Choitdhraln, I. L. R. 20^ Calc, 551, 

followed. Code of Cfivil Proceduro of 1908, 8. 48, noticed in this con- 
nection. It is not necessary for tho remaining decree-holders to 
make a formal application for substitution of a deceased decree- 
holder, Section 254 of the Code merely requires that the leged repro- 
sentotivo should apply for execution of the decree and that hia natno 
ehould be brought on the record. Syed Nadir Hoanin v. Sahoo 
Pearoo Thovildarinee, 19 W. B, 265, and BolkUhoon v. Mahommtd 
Tamaz Alice, 4 All. H. C. 00, referred to 

Joataroiu. Cbanpra Roy v. Sscvasi Das (1909) L L. R. 36 Calc. 643 

Lunas Month : ilaiiirrE IxstnuKC* 61 ® 

^Iabiki: Insubance — Inland Novigation^^onatrwiion of Policy— If w- 
rtirtty— <7(mditib» precedenC^Impoat^tUty of Performanci^Exttption 
from Onus wuftundi— IFoircr— “ Monih^' meantiyf of, in a eon- 

tract—" litmar Monlfi " — (7eneraf Clcnaee Act {X of 1897), e 3, (JJ)— 
TAmitaion Act (Xf of 1877), •. 25. A jwlicy of ineuraace TOVering 
a cargo of jute on the royago from Ghiur to Calcutta against the 
^ventures and perils of rivera and inlaad navigation iacrodi^ fire 
risk, centred, inter alta, tho following conditions and warranties j— 

“ it is farther warranted 2, That tho risk of loes or damage by 
fire is not insured hereby unlcBiiexppesely so stated in writing hereon, 

’ in wliich ewesueh fire nskshall bosubjoct to tho following additional ^ 

conditions t~(o) Any loss owasiormd by smoking or cooking ha^g 
been carried on in the said boat shall not be recoverable hereunaw. 

$. That no smoking nor cooldng'ahaM be carried on in thes^ 
boat, but in a dioeny pruvidnl for the purpose, 9. That m the 
eveat of loss: — 1<*) The Sfaojt cr Charandar mwl report to 
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tho nearest Police Station within 24 honra and tnueo state that the 
cargo is insured. (/^ It is furthermore hereby expressly provided, 
that no suit or action of any kind against the said Company for tho 
recovery of any claim upon, under or by virtue of this pohcy, phall 
be sustainable m any Court of law or cqmty tinleso such suit or action 
shall be commenced within the term of ux months next after any losi 


" warranty " os used in a policy of Marino Insurance is used to denote 
two different kinds of conditions: (t) a condition to be performed 
by the assured, and (<i) on exception from or limitation on the 
general words of the policy. In the firstcaso tho warranty is a eondi> 
tion preeodent to the pohey, whether it be precedent to the effectual 
making of the policy, or precedent to the accrual of the right to 
sue thereon, or whether it declares tho events In which forfeiture 
ensues, or deals with the mode of settling disputes, or limits the 
period for bringing a claim i in all such coses, whether tho conditions 
M material to the risk or not, they must unless wai\*ed bo fultUlod 
with the most scrupulous exoctnees ; and if not so fulffUod, there is 
a breach of on express stipulation which is ono of tho essential terms 
of the contract and the insurer is discharged from liability os from 
the dato of tho breach of warranty . tbo assured must provo tliat 
he has complied with all such warranties os being conditions preco* 
dentto the policy attoclung.orthat tho performancothcreof has been 
effoetually waived. Pavim v. iTaJton, C Cowp 785, Thornton v. 
Wttfnt.h. R. 0 App. Cos 071, Barnard v. Fabtr, (1893] I. Q. D. 310. 
refer r e d to, The warranty in cUuso 2 (o) was on exception from the 
risk which tho insurers were willing to undertake, and under it the 
onus of prodng that the cargo was deetroj'cd by fire, mused by rook* 
Ing or smolarur, would lio on them. Royd v. Buhott, 3 Camp 133, 
referred to. Claiiso 8 was a condition prwodent to the liability of tho 
Insurers under the policy, and the onus of proving compliance was 
on the oMured Clause 0 (a) was similarly a comiitjon precedent t 
the fact that the condition migtit be irnpossible of fulfJment could not 
affect the Lability, irorrfry v irood, OT K 710, and v. Croryc 
A’ftmrs, 31 6c. L. R. 888. referred to Kotwitiistonding the pren* 

fvnng af ^,i.1 ll,,* f 4 


Clause P (/) WM a condiUon precedent and had not teen mmpLed 
with. SmU* : evm if tlte term ** month ** in tlie pohry cacwnl “ cal> 
lender month.*' the plaintiff was out of time JiadoU'^i r. VarihoLt- 
rnrv, [ISP'J] 1 Q 2). ICI, referred to. 

Sorrn llamss F»xr awn Maiuwz Iwsvaawcx Co. r Pxojo 


yaTaenaiu (IW 9 ) I. L JU 3 « CaJr , , eie 

Oxr* or r»oor: 5fs Mawerz Iwsraajrrx tit 

Omwa Lax® Ttxrrr : Iliypr law t'A 

rourr or lK»r*ajfCT; Ma*m Iwsrxaxr*. .... tit 

riaCTtc* 1 Set COMOSSJO* lit 

rHaCTJC* t 5«* iKSOiTtWCT ei; 
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i’nAcncc ; See .... 

PRiMOQEKrrunc, rui.e or See lltHDU Law 
Princitle AKD StntnTY, Liabiuty or: ^<c SuacTV uoND . 
Promissory Notfs, Assiohmrst of : See Attorney and Client 

Proof of Ccstom : See Hindu l^w 

Rcoulatio.v 2703— XZ: Jfce Hindu Law . .... 

REour.ATioN 1800 — X; Hindu Law . . r- . 


Rfoulation 1805— XII, s. 30: Hindu Law 

Revivor or JuDoiiENT! See LtittTxrtos Act (XV or 
Art. 180 


18771, Sen. ir. 


Risk, exceition from : Set Marine iNaunANcn . . . 

SoiRE Facias s See Limitation Act, Sen. II, Art. 180 
Speciai, Dury, Cory op Statements recorded in ; See Witness 
Statements recorded by Pouce in Special Dluiy : See Witness . 
Surety, Liability of : See Surety bonu 


Surety Bond — LiahiUly of Surettf on forjeiture of bond by Principal— 
Pecovery of amounts of bonds from both Principal and Surety — 
Criminal Procedure Code {Act V of J90S), s. 514 and Seh, V, Form XJ. 
Upon • ‘ ♦L- ---fQ for a 

term • . • . • • , • ’ bond in 

' odditi . ’V. Xga 

Xaun^i U. D. R. 31 : 2 Cr. L. J. lnd.’403, dUscotod from. Tbo 
ro<]iurinj; a surety to euch o bond U not to onsuro tho recovery of tlio 
object n? nmount of the bond from tho principal, but to servo as an 
ndditionul security for his keeping the peace. Quten-E/npress v. 
Pohirn Bakksh, I. L. R. 20 All. 208. roferrei to. 

Salioram SiNOii V. Dmferob (fOOOj 1. L. R. 35 Calc. 

Waiver s iSec Marine Insurance • . . . * • 

Warranty j See JIarine Insurance 

Witness — Statement of witness faLen by the police duriiiy tnvesliyalion 
end recorded in the Special Diary — Copies of such akilcmenlJ uhen to be 
given to the accused — Criminal Procedure Code {Act V of 1S9S), es. 
161 and 162 — Practiee. Wliore tho trying Magiatrato, at the in- 
, . j r... *>.„ efoiA^mantn nirprtain nroBecution 


ments recorded by the police ona, ii no louau uu^ niuib a.. ...u.*. v.. 
advantage to tho accused, thot he ehould also summon the mtnesses 
who raoao them and allow crws-examinotion after supplying the 
oceuBod with a copy of tJieir etateraonts. 

Salt v. Eju’EROr <11)09) I. L. R. 30 Culc. . . • • 


Words s — 

“ Chowdiiuri ” : iSee Hindu Law 

“ Final Decree ” : See Attoiiney'and Client .... 
‘‘JIoNTii”: <Sc« JIarine Insurance ...... 

“ I’AiiARAJ ” : See Hlvdd Law 

" Revtvor or Judgment ” i See Liuitation Act, Sr«. II, Art. 180 
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Act which enable the Court sitting in Insolvency on a summary 
proceeding like the present to make virtually an ejectment 
decree, at the instance of a landlord, against his tenant. The 
appeal therefore succeeds and must be allowed with costs both 
here and in the CJourt of first instance. The order for com- 
mittal must also be discharged. I regret the result, because 
I think the appellant has been too smart for the otlier side. 

Brett J. I agree. 

Appeal allowed. 

Attorney for the appellant : N. B. Sarkar 
Attorney for the respondent ; P. L. De. 
j. c. 


APPELLATE CIVIL. 


Btlort Mr, Jtutkt Cose and Mr. Juttioe Doss. 

SHAHIALDHONE DUTT 

V. 

LAKSHI&tANI DEBT.* 

Attorney and Client — Settled Account, re-opening of — Accounts settledon basis 
of Untaxed Bills — Fiduciary Relationship — Onus of Proof in Transactions 
between Attorney and Client — Independent Admce — Assignment of Promise 
sory Notes, validity ol — “ Final decree," meaning of — Contract Act {IX 
of 1872), s. 16 — Evidence Act (/ of 1872), s. Ill, 

Where the plaintiff, a sohcitar, had acted for the predecessor m titlo of 
defendants in various matters and had also from time to time advanced money 
to him and also received various sums on behalf of the plaintiff, and subse- 
quently an account was settled on untamed bills between the plaintiff and the 
said predecessor of the defendants, m which an independent solicitor acted 
for thesarae, and, os a result, at first a mortgage and then three further charges 
wore executed fli favour of tUo plaintiff, in a suit to recover the money due 
on these securities: — 

Held, first, that the mere existence of fiduciary relationship between attorney 
and client will not entitle the client to have a settled account, concluded by 

•Appeal from Original Decree, Ifo. 229 of 1907, against the decree of 
Aisbikacharan Itfukerjeo, Oifg. .Additional Sahordinate Judge of Hooghly, 
dated March 29. 1907. 


1009 

JIaxid 
AKOERSOir, 
In re. 

Maousan 

O.J. 


1008 
Aug. 7. 
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mortgage, re-opened unices eu^cient eamt be shown, t.e., a primd facie case 
is made out that tlie bills are extortionate, or at any rate incorrect. 

Iaxu'Uss V. MansHeH (1) expIame<L l/imhert v. Still (2), jl/or<7an v. 
Bisf^ina (3) and diagram v. Rouih (4) followed. 

Sccartdly, that if an attorney advises his client to toko independent ailvice 
and the client does so, »t is not tlie business of the attorney to seo that the 
now attorney is doing Ins duty diligently. 

TAinffy, that section 16 of tlie Contract Act taken with section 11 of the 
Evidence Act does not make it incumbent upon the attorney that, in order 
to prove his good faith, he must prove that all the accounts on which the settled 
account IS based are correct. 

FottrMy, that according to the practice prevailing in the Original Side of 
the High Court, taxation of bills of solicitors ia optional, and bills are often 
adjusted without '>uch taxation. 

Monohir Doan v. RothanatUh Lav (5) dwtinguished. 

Fifthly, if parties to a promissory note agree that, on tho debtor execut- 
ing a bond m favour of a third person, the creditor would cimc*! the pro- 
missory note, tho acraugement would bo a jicrfcetly valid contract aUhough 
a promissory uolo la a nepotiablo instrument. 

L(»{ly, that where on order in precis© terms orilers accounts to bo taken, 
it is a " decree.” 

Cowr/i Cvdiha v. hf»rarj{ Pnnta (C)not followed. ilal/ibbhoy 

V. iTwrner (7) followed. 


Appeal by the plaintiff, Shamaldhone Dutt. 

This tvas a suit to recover money due on an indenture 
oi mortgage, dated the Cth October 1898, and on three mdcti- 
tiires of further charge on tho same properties, dated respective- 
ly the 4th April 1900, 1 ith Hlay 1901 and tlie 3rd August 1903. 

The plaintiff was the attorney, for a long series of years, 
of one Radhanath Slukhcrjco, deceased, whoso -vvidoTVS are tho 
defendants Nos. 1 and 2 in this suit and whoso mother was tho 
defendant No. 3. Tho mother died after nritten statement on 
her behalf was filed in the present suit. 

In pursuance of an ortlcr of the High Court, ^Ir*- 
chambers, who had been previously appointetl Receiver of 
the immoveable prnpertie.a allotted by a partHiomdccrce of the 
High Court ro the said Radhanath .ifnhhtTjee, together with 


(1) (IS»> I t5r, & Wjw. 557. 

R. R. 305. 
j2lIlB0tJlOu73, 
t3i (183!)) I Gif. -70. 


/4> f 1.S56) 9 IVCr. M* & C*- ‘'7'^- 
»3) (1879)1. L.n. 3 CaK 473. 

(6) (1585) I, L. R. 9 fJofn- 

(7) (ISOO) I.L.R. 15 fk'U’- 

I.. R. 18 I A. 3. 
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Undlmttath nnd hU \Nifo, rxmitcd iiifftvoiirof the plnintifT tlie 
Jiiortpngc dowl for Rs. on the fith Octoher 1008 to meet 

debts nnd n deenn' in suit No. 227 of 1877 ngnin'st the estate. 
Under another ortler of the High Court, passed in the same suit 
X'o. 227, tlie Receiver, with the other two, executed the inden- 
ture of tlie first further charge for Rs. 5,000 in favour of the 
plaintifT on tlio 4th April 1000 Under a suhsequent order of 
the High Court, they executwl on the 1 Uh May 1001 the 
indenture of the second further charge for U.s. 7,500 in favour 
of the plaintiff. Later on, utuler an order of the High Court 
passed in the same suit No 227, tlie'Receiver when discharged 
placed Radhanath and his attorne}’, the plaintifi, in joint pos- 
session of some of the imniovoable jiropcrtics belonging to 
Radhanath and made over to Radhanath alone all the papers 
of the main estate nnd placed him in po^sess^on of all other 
moveables and immoveable-' More than a year after this, 
Radhanath alone executed m favour of tlie ])IaintilT the inden- 
ture of the third further charge for Rs. 21,000 on the 3rd August 
1903. Tlie consideration for the last indenture was ^tatcd to 
bo made up of interest on tbomortgage and the following tw'o 
charges, promissory notes executed from time to time by 
Radhanath in favour of the plaintifT and in favour of another, 
with interest and costa due to the plaintifT. 

Defendant No. 2 really contested the suit, puttmg the 
plaintifT to the proof of all the material allegations of fact 
in the plaint and contending, inUr alia, that inasmuch os tlie 
plaintifl’s bills of costs were not taxetl, as they ought to have 
been, under an order of the Higli Court, the plaintifT should 
not bo allowed to recover the sum before taxation. 

The Subordinate Judge uphold the contention of the defend- 
ants holding that the bill of costs should have been taxed, 
and that as it was not done, accounts of the third further charge 
should bo re opened, the bills taxed and then a commissioner 
appointed to take accounts and a decree drawn up thereafter. 
The plaintifi thereupon applied for taxation, but the Taxing 
Officer declined to tax the bills after this long lapse of time 
The plaintiff, therefore, preferred this appeal. 
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Bnhu llarcndra Nantin Mitra {Bahi TarltH 3fohan Das 
with him), for tho respondentfl, raised a preliminaiy objec- 
tion that no appeal lay as tho decision of tho Subordinate 
Judge was not a final adjudication, and it did not direct 
“ accounts to be taken ” in tho technical sense of tho words. 
The order was only interlocutory : Cover ji LuddJiav. Morarp 
Punja (1). 

Balu Pravash Chamlra Mitra (Bahu Hira Lai Sanyal with 
him), for the appellant. Tho order is a final adjudication. It 
finally decided tho dispute between tho parties and set aside 
the third further charge and declared that it was not binding 
on tho defendants. If a dccrco bo passed on the basis 
of the taxed bills such a decree would not be a decree on 
the further charge in the suit, and so far as the validity of the 
final charge is concerned, the Court below has finally deter- 
rained the same. I rely on Bahimbhoy Hdbihbhoy v. Turner (2), 
Dalhin Galah Koer y.Radha Dulari Ko&r (3) and Joyodisbury 
D^ea V. Kailash Ckundra Lahiry (4). Eurfher, the order of 
the Subordinate Judge was an order “ directing accounts to 
be taken ” and is a “ decree ** witliin the meaning of section 2 
of the Civil Procedure Code. 

Tho accounts of a solicitor cannot bo re-opened unless some 
error or overcharge be proved. Mere general charges of un- 
due influence will not justify a Court to re-open settled accounts, 
specially when such accounts are settled under independent 
advice. I rely on Lamberiy. Still (6), Leives v. Morgan (C), 
Hichson v. Ayaluy 2 rd{l) &TidMoh&sh Chandra Bosu v. Badha 
Kiskorc Bhaitacherjee (8). Tho circumstances of the case 
ZlonoliMT Doss y. Bomanmiih Law (9) were quite difTerenf. 
In the present case there was independent legal advice, large 
remissions were allowed, evidence of settlement of accounts 

(1) (1886) I. L. R. 9 Bom, 183. (4) (1897) I. L. B. 24 Calc. 72S. 

(2) (1800) I, h. B. 14 Bom. 428 ; (5) f JSOIJ 1 Ch. 73. 

(1890) I, I.. R, 16 Bom. 165; (fi) (1829) 2 Y. & J. 230. . 

L. R. 18 I, A. 6. (7) 3 Mol. (Ir.) 15. 

(3) (1892) T. L. R. 19 Calc. 463. (8) (1907) 12 C. W, N. 28 

(9) (1878) I. h. R. 3 Cole. 473. 
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has been clearly established, and there is positive evidence that 
there was no undue influence. 

Bahti Harendra Narain Mitra, for the respondent. As an 
attorney stands in a fiduciary relation to his clients, settled 
accounts between them can bo re-opened without specific errors 
being alleged : Laivless v. Mansfield (1), Lewes v. Morgan (2) 
and Hickson v. Ayalward (3) are distinguishable. 

A solicitor must always bo ready with his accounts. 
Assuming that the accounts are all fair and proper, still they 
should bo gone into to disarm suspicion. As regards n soli- 
citor’s duty to his client about accounting, see Brojendra 
NalhMiillick v. Luckhimoni Dassee{4), Usmut Koouxir v. Tayler 
(6) and In the Matter ofThakur Dassee Dassee (6). Monohur 
Boss V, Bomanauth Law (7) is practically on all fours with 
the present case. 

The promissory notes in favour of Prakash not being assigned 
by him cannot confer any title to the plaintiff : Muham- 
mad Khumar AU v. Jianga Bao (8), Muthar Sahib Maraikar 
V. Kadir Sahib Maraikar (9) and Arunachala Beddi v. Subha 
Beddi (10). 

Babu Pravas Chandra Milra, in reply, referred to Morgan v. 
Higgins (11) and Blagravc v. Bouth (12). 


1908 

Sbamai.- 

DHOHE 

DtJTT 

V. 

Laesbxuabi 

pEBt. 


Cur. adv. vult. 


j 


CoxE AND Doss JJ. This was originally a case of con- 
siderable complexity, but for the purposes of this appeal the 
matters essentially in dispute may bo stated at no great 
length. 

The plaintiff, Babu Sbamaldlionc Dutt, was the attorney 
of one Radhanath Mukherjee, a gentleman, who apparently 
devoted much of his life to litigation. Tho indulgence of this 


(1) (1841) 1 Dr. & Wat. 557 x 

68 B. R. 303. 

(2) (1829) 3 Y. & J, 230. 

(3) 3 MoL (tr.) 15. 

(4) (1002) 1. L. R. 29 Calc. 595. 
(6) (1865) 2 W. R. 307. 

(12) (185C) S DcC. 


(6) (1906) I. L. R. 33 Cole. 827. 

(7) (1878) 1. K. 3 Calc. 473. 
(SJ (1901) I. L.R. 21 Mad, 654. 
(9) (1905) I. L. R. 28 3Iad. 544. 

(lOJ (1907) 17 3L L. J. 39X 
(11) (1859) I Gif. 270. 

AC. €20; 261- J. Ch. 66. 
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Bahu Harendra Natain Mitra (Bahu Tarhil MoTian Das 
'i™)t for tho respondents, raised a preliminary objeo- 
Dott tion that no appeal lay as the decision of the Subordinate 
l^snmAm Judge was not a 6nal adjudication, and it did not direct' 
De3i, » accounts to be taken ** in tho technical sense of the words. 

The order was only interlocutory ; Coverji Luddhav, Morarji 

Punja (1), 

jSa6u Pravash CAa)idra Mitra {Bobu Hira Lai Sanyal with 
him), for tho appellant. The order is a final adjudication. It 
finally decided the dispute between the parties and set aside 
the third further charge and declared that it was not binding 
on tho defendants. If a decree ho passed on tho basis 
of the taxed bills such a decree would not be a decree on 
the further charge in the suit, and so far as the validity of the 
final charge is concerned, the Court below has finally deter- 
mined the same. I rely on Rahimhlmj //a6t667{oy v. r«mcr (2), 
Dalkin Qolab Koer v.Badha Duhri Koer (3) and Jogodtshury 
Bebsa v, Kailash Ckundra Lahiry (4), Further, tho order of 
the Subordinate Judge was an order “ directing accounts to 
be taken ” and is a “ decree within the meaning of section 2 
of the Civil Procedure Code. 

The accounts of a solicitor cannot be re-opened unless some 
error or overcharge be proved. ^lere general charges of un- 
due influence will notjustify aCourt to re-open settled accounts, 
specially when such accounts are settled under independent 
advice. I rely on Xawibcr^v. Still (6), Lewes v. Morgan (6), 
Hickson v. Ayalvxtrd (7) and Mohesk Gkandra Bosu v. Badka 
Kishore Bhattacherjec (8). Tho circumstances of the case 
MonoJmr Doss v. /?oniaHtt«rt Law (D) were qin'to different. 

In the present case there was independent legal advice, largo 
remissions were allowed, evidence of settlement of accounts 

(1) (1885) I. L. R. 0 Bom. 183. (4) (1807) I. L- R. 2t Calc. 725. 

(2) (1800) I. L. R. 14 Bom. 428 ; (5) [1894] 1 Cb. 73. 

(1800) I. L. R. 16 Bom. IBS; (6) (1829) 3 Y. & J. 230. 

L. R. 18 L A. C. (7) 5 Ifol. (Ir.) 16. 

(3) (1892) I. L. R. 19 Calc. 463. (8) (1007) 12 C. W. 2i 

(9) (1878) I. U R. 3 Cftlc. 473. 
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I>ccn clcnrly c';ta^)Vi«.bcd, ftnd there is positive evidence that 
there was no undue influence. 

BnVu 2/orendra A’flmfw ,l/i7ra, lor llie respondent. As nn 
attorney stands in a fiduciary relation to Ins clients, settled ^**p”*“*^* 
accounts betn een them can bo re-opene<l ^rjthout specific errors 
being alleged: Latrh^.t v. J/nns^rW (1), l^tcfs v. jlfor^on (2) 
and Iliclson v. AyoUcard (3) are distinguishable, 

A solicitor must nlw‘a3*a be ready witli his accounts. 

Assuming that the accounts arc all fair and proper, still they* 
should bo gone into to disarm suspicion. As regards a soli- 
citor’s duty to his client about accounting, see Brojendra 
J/uWicb V. jAicldiimQniD<isace{A), VeynutKooitary. TayUr 
(6) and In the ^fa^Ur olThaUur Daasec th$3ec(fi). Monokur 
Dosa V. Bomanauth Laic (7) is practically on all fours 
the pnsent case. 

Tho promissory notc.s in favour of Praknsh not being n.ssigned 
by him cannot confer any title to tlic plaintiff ; Muham^ 
mad Khumar Ali v, Ilauya Itao (8), ^^u(har Sahib Maraikar 
V. Kadir SaJdb Maraikar (9) and Aranachala Beddi v. Subha 
Beddi (10). 

Bobu Pravaa Chandra Milra, in reply', referrod to Morgan v. 

Higgins (11) and Blagravc v. Bouth (I2). 

Cur. adv. vuU. 



SniUAi.' 
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CoXE AND Doss JJ. This was originally a case of con- 
Biderablo complexity, but for the purposes of this appeal the 
matters essentially in dispute may bo stated at no great 
length. 

The plaintiff, Babu Shamaldhone Dutt, n*as tho attorney 
of one Radhanath Mukherjee, a gentleman, xvho apparently 
devoted much of his life to litigation. Tho indulgence of this 


(1) (1841) IDr. ^Wat. 557; 

68 U. B. 303. 

(2) (1829) 3 y. & J. 230. 

(3) 3 KtoL (tr.) 15. 

(4) (1002) L L. B. 20 Cole. C95. 

(6) (1865) 2 tv. B. 307. 

(12) (185{i) 8 DeG. 


(6) (1906) I. L. B. 33 Calc. 827. 

(7) (1878) I. L. B. 3 Calc. 473. 

(8) (1901) I. L. R. 2t Mad. 654. 

(9) (1905) I. L. R, 28 Mad, 544. 

(10) (1907) 17 iL L. J. 393. 

(11) (1859) 1 GK. 270. 

& G. 620 ; 26 L. J. Cb. 86. 
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taste involved him in great expendituTe, nnd the plaintiff ad- 
vanced him considerable .«uins towards meeting it For these 
advances, Badhanath j^Iiikherjec executed at first a mortgage 
and then three further charges in favour of the plaintiff, and 
the plaintiff brings this suit to recover the money duo on these 
securities. Wo aro not concerned in tins appeal vnth the ori« 
ginal mortgage and tlie first two further charges. 

The third charge was executed on the 3rd August 1903 for 
a consideration of Rs. 21,000 which, excluding fractions, was 


made up as follows : — 

Rs. 

Interest on mortgage and previous two charges C,46S 
Promissory notes executed by Radhanath for 
advances made by the plaintiff from time to 
time ... ... ... ... 1‘4, $70 

Interest on the same... ... ... 1,451 

Promissory notes executed by Radhanath in 
favour of Prakash Ghosh with interest 6,1C3 
Costa duo to plaintiff ... ... ... 13,503 

Total ... . 42,646 


Deduct sxim received by plaintiff from Rodha 
Nath’s estate ... 14,452 

Remitted by plaintiff out of the sum of Bs. 

13,693 above ‘w ... ... 7,093 

21;545 

Balance ... 21,000 


The Subordinate Judge with respect to tiie first item of 

Rs. 6,468 has left the calculation of the proper amount to bo 
settled when accounts ate taken. He is apparently satisfied 
of the liability of Radhanath on the hand notes, but "dth 
respect to the sum of Rs, 13,593 he has held on the authority of 
Mow/iitr Voss V. IiomanauthJ>tu;(l)that the plaintiff ought to 
have bad his bills taxed, and that as ho did not have them taxe 


(tSTSi I.L.R.S Calc. i73. 
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the nocount." of tlietlnnl further charge should be re-opened. ^£2^ 
Accordingly he directed th.nt thenccoiinf* renting to the third 
furllicr charge should be re-o|H»ne<l, tiint tlie plaintifT pljould Derr 
gel his bills taxe<l nnd then refile them in Court ; that tlicn n XjwKBnriuKi 
commissioner phould be nppointc<l to tahe nccount.s nnd there* 
after that a tlccrce phould be draum up Jinder pcction 8Dof the 
Transfer of Pro|>crty Act. 

Tlio plaintiff then npplic<! for the taxation of hi.s bills. But 
wo arc told that after this lapse of time, the Taxing O/Iiccr 
declined to tax his bills uithont the orticrs of the Court. As 
the bills were old bills nnd rclate<l to pevcral ca.«ca, tlio orders 
of the Court couhl not have been obtainwl without pcvrrnl 
applications, nn<l as this woidtl have cost money, nnd the result 
was douhtful, the plniutiff dwdcti to pr<*senl this appeal. The 
appellant takes objoctioti to the flnditig of the Suhordinate 
Judge on various questions of fact, but the main ground of 
the appeal is that the Court should not have ordered the 
accounts relating to the third charge to be re*opcncd. 

A preliminary objection is taken that no appeal lies as the 
order of the Subordinate Judge doe.s not amount to a decree 
ns defuied in the Civil Procedure Code. It is urged that all that 
the Subordinate Judge lias done is to order the plaintiff to have 
his bills taxed and that the stage of directing accounts to bo 
taken has not yet been readied, nor has any right claimed been 
as yet adjudicated upon , so far ns the third charge is concerned. 

Reliance is placed on the decision in Coverji haddha v. J/omr^V 
Pttnja (1). But if that case can Rtill bo regarded as a correct 
statement of the law after the decision in Rahirribhoy Ilahibbftoy v 
Turner (2), it does not really help the respondent much. In 
that case the defendants were held liable to pay Imlf of W’hat- 
ever sum the Government Surveyor might certify to be due for 
certain work. Further enquiries were made and a final decree 
was made later. The defendants appealed, and it was argued 
that the first order was a decree and tliat an appeal against 
it was barred by limitation. The Court held that it was not 

(1) {1SS5) I L. R. 9 Bom. JS3. (2) (1890) I. L. R. 15 Bom. 155 ; 

L R. 18 I. A. 6. 
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im an adjudication that decided the suit, and on the point whether 
accounts to be taken they obseired :— 
Ddtt Th® words * directing accounts to bo taken ’ arc precise and 
Laks^ahi and as the order does not faU within that descrip- 

Dsht. tion we must hold that it is not a decree.” The natural in- 
fereneeisthatif thoordwhad, in precise terms, ozdeTcd accounts 
to bo taken, as is the case here, the Court would have regarded 
it as a decree. And clearly a Court would be disposed to 
construe the definition of a decree witb extreme strictness far 
more in such a case, where if the order complained of was re- 
garded as a decree, the appeal was barred by limitation, than 
in a case like the present, where the sole question is whether 
the appeal should bo made now or a little later when some 
further orders, more or less of a formal character, hare been 
made. It must bo romombered that the plaintiff has endea- 
voured to carry out the orders of the Court, and that It 
is only when ho has found that they cannot be carried 
out without expense and risk that ho has preferred this appeal. 

The matter, howorer, may ho put on a wider ground. Tho 
point on which this appeal almost exclusively turns Is tho 
question whether the accounts relating to the third charge 
should bo re-opcned. The ihinl charge contains a formal cove- 
nant to pay Its. 21 ,000, and theeffect of the learned Subordinate 
Judge’s decision Is that tho defendants arc hold not liable to 
perform this contract, as it stands, because the plaintiff being 
in a position of active confidence towards Radhanath Jhikher/eo 
has failed to prove that he exercised no undue influence. Tliis 
eeeros to us a clear adjudieatton, deciding the suit bo {fit as the 
third cliarge is concemesl. The fact that the leametl Subor- 
dinate .fudge intends hereafter to adjust the equities aridng 
out of the cfmtraet does not in any way do away with his ad- 
judication that the contract, m it stands, is not binding on 
defendants. We think therefore that the gnbonlinate Judge’# 
order Is & d'^r?^, and that the objection, that no ajtfteal 
inu«t fail. 

We turn now to the main point in di^spute, narr-rly/ 
whethrfthe d'drn^Iin*'*, who ar*- th»* #T}rfC"‘-ors in irEter*~*t f‘f 
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RadbanathMukhDrjoe, are entitled to have the accounts relat- 
ing to the further charge lo-opened, on the grounds that the 
plaintiff ought to have had his bills of costs taxed, and that, 
as he did not have them taxed, they must be further examined 
before they can be accepted as sufficient consideration for 
the mortgage.' 

Several English and Irish cases have been laid before us 
on this point. But in our opinion the authorities cited do not 
bear out the defendants* case. The contention of the defend- 
ants is that an attorney, being bound to have his bills faxed, 
is liable to have his bills re-examined, if he sues on a bond to 
pay a sum found on a settlement of untaxed bills to be due to 
him. Now, the decision in In re. Wehh. Lambertv. Siill{l) is 
wholly against the contention, but the learned pleader for the 
respondent relies on Lawless v. Mansfield (2). That case cer- 
tainly goes a great way in his favour, but it is not of so high an 
authority as the decision in Lambert v. Siill (1), and oven in 
Lawlessv.Mansfield{2) all that was decided was that “where the 
relation of attorney and client subsists, in questions of occounts 
between the parties the common rule (that accounts will be 
re-opened only on errors being proved) docs not prevail. 
Though the party only alleges generally that the accounts are 
erroneous, the Court will make a decree opening the accounts, 
if sufficient cause be shown.** It is not laid down that the 
mere existence of the relation of attorney and client is sufficient, 
in the absence of all reasons for suspicion, to justify disre- 
gard of a formal contract and the re-examination of the accounts 
on which it is based. That the words “ if sufficient cause be 
shown *’ are not mere surplusage was pointed out in Morgan 
V. Higgins (3) and in Blagrave v. Jlouth (4) it was held that what 
was said in Lawless v. Mansfield (2) was not meant to apply 
and conld not apply to a mortgage for bills of costs only. 

In our opinion, therefore, these cases do not justify us in 
holding, in the absence of evidence that there is anything open 
to suspicion in the third further diaigo that the plaintiff is 

(I) [183*1 1 Ch. 7X (3) (1859) 1 Gif. 570 

(S)(lS41)tDr Jt; War. 557 : 58 R. R. SOS. (4) (1850) 6 De.O. M. & O. MO. 
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bound to fibow that tho bills, for tho payment of which the 
bond in suit ms in part given, were just and reasonable. 

Passing from the eonsidomtion of these coses, which after 
all aro a safe guide in this country only in bo far as they are in 
accordance with the provisions of the Contract Act, wo may 
add that nothing in the Contract Act requires the re-opening 
of the accounts. Section 10 only presumes undue influence 
by a person in a position to dominato the will of another, when 
the contract appears on tJio face of it to bo unconscionable. 
Section 111 of the Evidence Act throws upon a person stand- 
ing in a fiduciary relation to another the burden of proving 
that ho acted in good faith. The expression " good faith ” 
is not defined in the Evidence Act, but to prove the good faith 
of a contract it certainly is not necessary to prove that all the 
accounts on which the contract is based are correct. 

The main-stay of the respondent's case on this point is the 
decision in Monofiur J)as8 v. jRomanauth ZaK>(l)already cited. 
Under the rules of this Court on the Original Side (Belohombers 
328) attorneys have to Lav© their bills taxed every year, and if 
an, attorney receives pa3nnont for untaxed costs he is liable to 
bo struck off the rolls. To this rule, however, there is a note 
affixed that the rule has not.becn observed since 1862, that in 
ail cases taxation is deemed to be optional, and bills of costs 


arc not infrequently adjusted without taxation. In the case 
cited the attom^ offered to have th^e bills taxed, but his 
client refused. His client had no independent legal advice and 
was the cUent of the attorney till the latter sued on the mort- 
gage which the former had given him for the amount due on 
his bills of costs, and he had a case before the attorney as ^hi- 
trator. It was held that the client was entitled to have the 


bills re-opened and taxed. In the present case, however, the 
attorney had done a good deal more than offer to have his bil^ 
taxed. He had filed the bulk of them in the taxing office, an 
he swears that he pressed his client during the considcrab o 
period that they lay in that office to have them examined, 
he had paid the tax himself in advance, it is natural to suppose 


I. L. R- SlCiJe. *73. 
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that tho delay in the examination of tho bills ^nis not duo to 
him. Another point of difforcnco between this case and that S«A»ut/* 
cited is that tho client had independent I<^al advice, or at any pijrr 
rate tho opportunity of getting it. L*«mKANi 

It appears to us that tho defendants aro bound to make vrjiu 


out a primd facie caso that tho bills were extortionate, or at 
any rate incorrect, before they can ask tho Court to ro-examino 
them in a suit on a mortgage bond given for thoir discharge. 
We may say at tho outset that they have failed in our opinion 
to make out any such caso. Tho bills have been produced, 
but though tho plaintiff has been subjected to a long and harass- 
ing cross-examination, not a question has been put to impugn 
the accuracy of tho items in tho bills. Wo might perhaps leave 
the matter there, hut as it has been discussed at length wo think 
that wo should, in justice to tho plaintiff, deal with the evidence 
on the other side, which in our opinion shows conclusively that 
the plaintiff took no advantage of Radhanatli, but in fact 
treated him with liberality. i 

The negotiations which terminated in tho third further charge 
began in April 1902, At that time Eadhanath’s property was 
in the hands of Mr. Belchambers, who had been appointed 
Beoelver, as far back as 1893, in asuitbrougbtby KajaSrinath 
Boy. The pbintiff swears that Badhanatb at that time ex- 
amined the accounts and the draft bills, the bulk of the original 
bills being in the taxing office, and agreed to pay Rs. 6,500 in 
full discharge of them, the sum of Bs. 7,093 being remitted 
by tho plaintiff at the entreaty of Radbanath. This story is 
corroborated by tho plaintiff’s partner and by Satya C3jaran, 
Badhanath’s mother’s ffrst cousin. This gentleman lives 
in a house of the plaintiff, and his independence is attacked. 
There is also a slight discrepancy as to whether the transaction 
was effected in the house or the office, but we attach no impor- 
tance to it. It is probable that the business was not finished 
in a day and was discussed both at homo and at office. If this 
evidence stood by itself wo should consider it entitled to res- 
pect, even if it were not regarded as conclusive. Tho witnesses 
aro respectable people, and their evidence stands wholly 
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'S tmcontriKliotoa. But it docs not stand by itsoU, bat is, on the 
“ntrary, strongly corroborated by all tlio circumstances ot 
Diw tho CsTie. ill tho firifc place JRadhanath Wvas not the man 
/.rtK'j'iiJt.iN-i to pay Xls, G,GOO wHliout good reason. An attempt 

.Dent. lias been made to represent him us incapablo of busmess. 
Biifc tbo cvMonco of Air. Bolchambers shows that ho was 
a man of ordinary intolligenco. Ho sooms to have been 
olw.ays engaged in litigation. Priyanath, tho principal wiinesa 
for tho defendants, sa^^sthat housed not to listen to anyone, 
and that though ho took advico ho did not act upon it. The 
description given of Itndhanath by this witness suggests rather 
an obstinate, headstrong man, not prone to take advice and 
not lUccIy to enter into agreomente to pay largo sums of money 
for tho asking. Vet not only did ho agree to tho payment of 
Ks. G, 500 on accountof these biUs, butho repeated that agree- 
* ment a year later, and during bis life never showed any signs of 

desiring to resUo from it. The further charge \vas recognised 
in a written statement filed by him a year later, in June 1004, 
and interest was paid on it op to July 2004, a few months be* 
fore his death. It is not improbable that if he had lived, this / 
defence would never have been set up. The bulk of the bills, 
as we have said, had long been deposited in the taidiig ofBce, 
and the tax had been paid in advance. No reason for deposit- 
ing them there can be assigned except that the plaintiS desired 
to have them taxed. This fact itself suggests that tho bills 
were not extortionate, for if the total of a bill is reduced by a 
sixth by tho Taxing Officer, the attorney has to pay the whole 
tax. Included in the accounts of the third charge are some 
taxed bills, and the largest of them w'os reduced by 10 per cent, 
only. This is an indication, so far as it goes, that the plaintiSh 
bills, at any rate those sent in to the Taxing Officer, were not 
extortionate, 

' There is also another circumstance in the plaintiff's favour. 

Tho settlement of accounts was in April 1902- In the fcHow- 
ing month tho estate of Badhanath was released from the 
charge of the Beeeiver, mid handed overto the joint manag^ 
ment ot Badhanath and the plaintiff. Thu plaintiff waa m 
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folo chnrge of Ibe rocoipts and cxpmditurr, paying Kndha- 
nath ft fix«I nionlhly ftllovrancc. Thw nrrangcmcnt vrn% of 
course farourablc to the plaintiff, and It may rc-vonabl}* !>c Dxm 
inferred that he ond Radhanalh had arranged together for LiKjmVjcist 
the payment of Raja Srinath Roy, and the tmnpfer of the 
estate from the Receiver to their hands. AH this must have 
taken r-orae time. It peoma veiy nntikely that the plaintiff 
trould have pelected this occasion of all others to try to oh« 
tain Radhanath*8 assent to pay off Ins dues, if those dues srero 
really extortionate. Radlianath might easily have discovered 
the fact, if really he s\as being chc,atod, and in llml case the . 
plaintiff*8 chances of obtaining tritb liLs aid joint possession 
of the property os pccurily for liLs advances would have been 
Bcriousl}’ jeopardised. Ho had every reason at that time to 
keep Radhanalh in good humour, an object which an un- 
timely insistence or an extortionate bill would probably have 
frustrated. All thoso circumstances indicato that tho bills 
were roaAonablo. Xo doubt if they had been taxed tho sum 
of Rs. 13,503 would have been reduced probably by a sum 
between ono ond two thou«an(ls. But wo have no doubt that 
Rodhanath was greatly benefited by this agreement to pay 
only Rs. 6,500. 

This suit, however, is not based on tho promi.ssory note for 
Rs. C.500 which Radlianath executed in April 1002, but on tho 
further charge which was executed I J years later. If really 
tho promissoo’ note was extortionato, it is difficult to believe 
that Radhanath W’ould not have discovered tho fact by July 
1003. Tho conduct of tho plaintiff at tho time that tho further 
charge was excouted completely oxonoratoe him in .our opinion 
from any 'suspicion of bad faith. Ho advised Radhanath to 
consult another attorney and accordingly Kadbanalh went to 
Mr. J. C. Hutt. Mr. Dutt examinud tho draft, suggested altera- 
tions and oxamined the zemindari accounts. As to whether 
he examined tho plaintiffs bills of costs, there is some conflict 
of evidence. 3Ir. Dutt says that he did so, while the plaintiff 
and his partner say distinctly that Mr. Dutt did not examine 
the bill. But it is possible that they may not have known the 
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facia. Tho bilJs, If tboy were examined at all by Str. Dutt, 
SftAUAt. were examined by him at bis own office and were bron^ht to 
Iiim by Radbanatli. Radbanatb may ■well have had some 


»noxs 

Dorr 


LA^SIIIUjIUI diffidence in ro-oxatmiung bUIs which ho had agreed to pay a 
Dedi. year before and may have obtained them surreptitiously 


from the plaintiff’s office. This is of course a mete conjecture, 
but some such conjecture is necessary to explain the facts. 
Not only does Sir. Dutt awcar that ho examined the bills, but it 
appears that this matter of Jtadhanath’s liability forKa. G,600 
on account of these bills was entered in the draft by Mr. 
Dutt himself, and it is difficult to see wherehe obtained this 
information if he was not consulted on tKia very point by Radha- 
nath. The plaintiff evidently did not suggest the inclusion 
of this liability in the further charge. 

Finally, it is not suggested that Mr. Dutt is in collusion with 
the plaintiff. There is nothing to rebut the plaintiff’s state* 
xnent that he did not advise Badhauath to consult any parti- 
cular attorney. Kadhanath apparently went to Mr. Dutt of 
his accord and consulted him. Even assuming that Mr. Dutt 
did not examine the bills there is nothing to show that the bills 
were withheld from him, or that he would not have been given 
full opportunities for oxomining them if he or Radhanath had 
asked to see them. In these circumstances, even if Mr. Dutt 
did not examine the bills, the fact is of no importance. 
An attorney may be bound in certain circumstances to advise 
his client to take independent advice. But when he has done 
60 more cannot be required of him. It is not his business to 
see that the attorney selected by his client fulfils his duties to 
his ohent and is guilty of no remissness or negligence. If he 
eenda his client to another attorney and is ready to comply 
with all reasonable demands for information, be cannot bo 
expected to do more or to bo responsible for another’s omis- 


With regard to this question of the costs due to the plaintiff, 
it is urged that, thou;^ho received Ra. 7,100 from the Manager 
of the Jimsi Estate as costs, he credited Radhanath with only 
Rs. 4,860. To this it is replied that the sum of Rs. 4,860 was 
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paid by tho Receiver in advance, and when it was recovered 
from tho Junsi Estate tho sum was credited to Radhanath. 
The rest was duo to tho plaintiff as costs between party and 
party incurred after December 1001, and therefore had nothing 
to do with the account of tho sum of Rs. 6,600 which related 
to costs between attomoy and client incurred up to December 
1901. Tho materials on tho record do not justify any clear 
findin g on this point, and therefore do not justify the re-opon- 
ing of the account of the plaintiff's bills of costs. 

We have no doubt that Radhanath was greatly benefited 
by the plaintiff’s acceptance of Rs. 0,600 in full discharge of 
his bills of costs. We think that before tho further charge, on 
which this siut was based, Radhanath had a full opportunity 
of taking legal advice on his liabUities, of which he availed 
himself as far as he and his adviser thought necessary. Tho 
case is therefore quite distinguishable from Monohur Doss v. 
Romanauth Law (1) which decision indeed proceeded on the 
special circumstances of the case rather than laid down any 
general principle of law. Taking this view, we find that the 
defendants are not entitled to have the accounts relating to the 
third further charge re-opened on the ground that the plaintiff's 
bills of costs were not taxed. 

This is by far the most important point in the case and it is 
not necessary to discuss the other points at much length. The 
other items of the accounts are attacked in cross-appeal. With 
respect to the sum of Rs. 6,465 on account of interest on tho 
former charges, it is said that if the payments of interest 
made by the Receiver had been credited on the days of pay- 
ment, the sum due on this account would have been much less. 
On the other hand it is said that, as the mortgage and charges 
provided for the payment at certain rests, it was right to credit 
the money on tho date of tho rests and not on the days of pay- 
ment. Tho matter has not been ^cussed by the Subordinate 
Judge. No account showing how interest has been over- 
charged, has been laid before us by the learned pleader for 
tho respondents, and all that we need say on the matter is 
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that wo havobecn ^trcn no satisfactory reason for re-opening 
tho account of interest given in the further charge. 

As regards tho sum of Ifs. 14,870, it is urged that there is’ 
no jiroof of tho appropriation of tho raonpy advanced on tho 
hand-notes to tho repairs of tho embankment or to the payment 
of the rent. But most of these notes were c.xccuted before tho 
estate was released from tlio control of tlic Bccciver. Tho 
largest sum, namely, Rs. 0,100 was advanced in January 1003, 
after tho estate had boon released, but this was paid to satisfy 
tho decree of Harcndra Lai Roy, under which tho property of 
Radhanath had been attached. Wo nro infoVmed that this' 
was tho property in suit, but tho fact that this point has not 
been fought out in tho trial of tho case indicates that the 
opposition to these liand-notcs is hopeless. Tho next largest 
sum, viz., Rs. 4,100 was advanced while the estate was still in 
tho Receiver’s hands and is credited in tho Receiver’s book. 

With respect to tho payment of Rs. 6,103 on account of 
hand* notes executed by Radhanath in favour of Prakash Ghose, 
the plaintiff’s grandson, it is urged that tho hand-notes 
were not really paid off, and that as they were not endorsed by 
Prakash Ghose in favour of tho plaintiff, thopayment is not a 
valid consideration for tho mortgage. Tho first point seems 
to us of no importance, even if wo saw any reason for doubting 
the uniebutted evidence of the plaintiff and his grandson that 
the notes wore paid off. It is perfectly clear that the money ' 
was due and that the parties met to arrange about its payment. 

If Prakash Ghoso told Radhanath that on his executing the 
mortgage in favour of the plaintiff he (Prakash Ghose) would 
cancel the hand-notes and Radhanath agreed to this orrango- 
ment that would be a perfectly valid contract whether any 
money changed hands or not. As to the second point, it does 
not arise at all. It has been pointed out that an assign- 
ment of a negotiable instrument can only be effected by endorse- . 
ment. But here notwithstanding an inaccurate remark in 
the further charge, there was never any question of an assign- 
ment at all. ffhe parties did not wish to negotiate the note, 
bnt to put an end to H ; and to i^y that a n^otiable instroment 
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wn only bo pnt At And to by cndorpomont, is obviously in- 
corroct. * 

Another objection rAiood is tbAl the plAintifT hnd no right Dctt 
tinder tho order of this Court of the 22nd ^Tny 1002, to dcvoto^LimiiHiia 
nportlon of tho sum of Rs. 14,452 in his hands totho payment! Dsm. 
of his bills for Rb.‘ C, BOO, ns that order authorised thoplnintifl 
to manago tho property with RadlinnAth nnd to Apply tho 
balance of tho income after tho charges had been paid to tho 
payment of his incumbrances. But, in tho first place, tho 
order was an enabling order. It authorizes tho plaintiff to 
apply tho balance 10 his incumbrances, but it did not 
render it obligatory on him to do so. Secondly, it is clear 
that there was no real balance at all, and consequently 
no portion of tho balance was applied to tho payment of tho 
"plaintiff’s bills. Tlio plaintiff had advanced at least Rs. 14,870, 
a sum in c.xccss of tho amount of Bs. 14,452 in his hands, to- 
wards tho expenses of tho estate, and hnd no balance over to 
apply to his mortgage. 

We think, therefore, that all the grounds put forward for 
re-opening tho accounts relating to tho further cliargo fail. Tlie 
result is that an account will bo taken of what will bo duo 
to tho plaintiff or account of tho mortgago nnd tlireo further 
charges with interest and costs of both Courts on tho 7th Feb- 
ruary 1909. If tho defendants fail to pay this sum on or bo- 
foro that date, tho plaintiff will bo entitled to sell tho property 
hypothecated to him in tho usual way. 

Tho decretal amount will bear interest at tho rate of 
6 per cent, after tho said date. 

The cross-appeal will be dismissed with costs. 


s. u. 


Appeal allowea. 
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• Btfort Mr. Juttie€ Mitra and Mr. Jwtxct Chiti^. 

190S IVIATHURA NATH BOY CHAHDHUBI 

13. 

BASANTA KXBIAR CHAKEAYAETI * 

Appeal— Stngal Tenancy Act {VIJJ of 1885), et. 108, 109A — Civil Froctivre 

Code (Act XIV of 1882), ts. SS8, SCO — Appeal from Order under ». 106 of 

the Bengal Tenancy Act, if ties to fl'tjjft Cotir^. 

Section C8fl of the Code of Civil Procedure does not apply to orders undet 
a. 106 of the Bengal Tenancy Act- 

Held, further, that a. lOQA, aub-aection (3) of the Bengal Tenancy Act 
Umite the power of the High Court to the hearing of second appeda and not 
appeals from orders either under a. 5S8 or a. SCO of the Code of Civil Froceduxe. 

A/oiAuf CAondro Moitmdar v. Toro 5unlor Ohote ()) relied on. 

Appeal by the petitioners, Rrathuranath Roy Chaudhuri 
and others, for revival of appeal in the lower Court. 

An appeal under section 109A of the Bengal Tenancy 
Act was filed in the Court of the District Judge of Backerganj 
on the 3lBt January 1907. The hearing of the appeal was fixed 
for tho 18th April. On that date the appeal was not beard for 
want of time and the Court fixed the 3rd May for hearing of tlio 
appeal. Tho appeal was dismissed on the latter date in 
default of the appellants. A petition for revival of tho appeal 
was filed on the 9th May and was rejected on tho following 
day. The appellants, thereupon, filed this appeal against the 
order dismissing the application. 

Babu Gvnada Charan Sen, for tho respondents, took a pre- 
liminary objection to tho bearing of tho appeal contending 
that eectinn B88, C. P. C., did not contemplate appeals in such 
cases. 

• Appe«l from Order, No. 325 of 1007, agiinst the order of J. P- 
Judge of BaekergeoJ, d*ted M»y 10, 1007. ' 

{») (K03) 7 C. >V. N. 
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Bobu Jaiiald Nath Pal, for the appellants. The recent case 
of Hare Krishna Mahanti v. Bhusan Chandra Mahanti (1) is in 
my favour. 

[AIitra J. The case you cite is inapplicable. It was a 
case under the old Act.] * 

jMitra and CniTTY JJ. A preliminary objection has been 
taken to the hearing of this appeal on the ground that section 
688, Code of Civil Procedure, does not apply to proceedings 
under section 106 of the Bengal Tenancy Act. Section 109(A), 
sub-section 3, confines the power of the High Court to the 
hearing of second appeals and not appeals from orders, cither 
under section 658 or section 5G0. In Mothur Chandra Majum- 
dar V. Tara Sunlcar Ghose (2) this Court declined to allow an 
appeal from an order under section 662, Code of Civil Procedure, 
made by a special Judge exercising the powers given to 
him by section 109 (A). The same principle also applies to this 
case. Wo accordingly dismiss this appeal with costs. 

Appeal dismisted, 

e M. 
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APPEAL. FROM ORIGINAL CIVIL. 

Si/ort Sir Franei* IF. Maetean, K.C.LE., Chitf Juttxtt, Mr. JuttUt 
Uarin^ton anti Mr. Jxutiu JSrtU. 

In Tc H. R. COBBOLD, an Insolvent.* 

Jntolvenci/ — Indian ln»ottent Act {11 and 72 Viet., e. 21), $. IZ—Vtactiu-- 
.dj>7>€a7 Pi/iVibn hy creditor fio< tneJuded in JcRedtdf — i7unV 

dictian ^vai Court m itt Avpe^<itt Jurisdiction — Distnt>uiU>r\^-oj 

Dividends. 

On an application for relief under aeetJon 73 of the Insolvent Act, to the' 
High Court in its oppellato jurisdiction by n creditor, whose claim at the time 
of tho finftl diachnrgo was .by some inftdi'crtcnco not entered in ,the 
schedalo, the insolvent, however, having notice of and acknowledging the 
claim and knowing of the omission : — 

Held, that the High Court, in its Appellate jurisdiction, had jurisdiction 
to intervene, and to order that tho creditor be entered in the insolvent's 
schedule, and that he do rank as creditor, as well in respect of past as of future 
dividends. 

Insolvbncv. 

Tms was an application to tho Appeal Court, under section 
73 of the Insolvent Act, made by tho Milwaukee Bag Company 
whose name was not included in tho insolvent’s schedule 
of creditors, as a party ” aggrieved " by the order of final 
discharge of the insolvent. 

The Milwaukee Bag Company was an American Company 
carrying on business at Milwaukee in the United States of 
America. 

On the 2nd April 1906, Henry Ralph Cobhold filed hia 
petition in Insolvency, and thereupon a vesting order was 
made, directing that tho estate and effects of the insolvent 
bo vested in the OiEBcial Assignee. On the 4th September 
190G, tho insolvent filed hia schedule of creditors ornitting» 
however, the name of the Milwaukee Bag Company whose 
claim against the insolvent amounted to 39,292 dollars, 4h® 
equivalent of over Its. 1,22,000. Onthe SrdFebniaiy 
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tho insolvent ^ras granted Lia personal. discharge, and on the 
7tb February 1907,’ an order nwi. was, made for his final dis- 
charge. 

In May -1907, tho American Comi)any instructed a firm 
of solicitors in Calcutta, in connection with their claim, and 
subsequently-forwarded to them an affidavit in proof of their 
claim. On tho 3rd September 1007, tho affidavit of claim 
was submitted to tho Ofiicial Assignee who, however, replied 
that as the claim had not been entered in tho insolvent’s 
schedule an order of Court -would bo necessary to entitle the 
Company to rank os creditors. On tho 6th September 1907, the 
affidavit of claim- was forwarded by the solicitors of the cre- 
ditor Company to tlio insolvent’s solicitors. On the 9th Jan- 
uary 1908, tho latter replied that the insolvent had considered 
the claim and would admit it subject to the creditor Company 
undertaking to assent to his final discharge when the proper 
time came, and on the 23rd January 190S, they returned the 
affidavit of claim to the solicitors of the creditor Company. On 
the 28th February 1908, the .Company’s solicitors forwarded 
to the insolvent’s solicitors for approval an engrossed form of 
petition for the amendment of the schedule of the insolvent 
by the inclusion of the Company’s claim, so as to enable the 
Company to obtain the benefit of any dividend declared or to 
be declared by the Ofiicial Assignee out of tho insolvent’s 
estate. 

On the 3rd March 1908, the insolvent through his solicitors 
applied for his final. discharge and thereupon an order was 
passed by Fletcher J. making tho order nisi absolute. 

On tho 11th March 1908, the insolvent’s solicitors returned 
the petition of amendment of the creditor Company to the 
latter’s solicitors with a letter in tho following terms : “ We 
find ourselves in a very awkward position, as before signing your 
petition wo thought it necessary to send same to the Official 
Assignee for inspection and ho did not return same until after 
final discharge had been applied for and granted, and ho now 
says that it is too late to amend the schedule. Wo now return 
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tho petition signed and shnli bo glad to assist you in any way 
wo can in getting tUo ochedulo amended.” 

Tlicreupon, tho Slilwaukeo Bag Company mado tho present 
application, praying infer ah'a, (i) that tho order of final dis- 
charge, dated tho 3rd March IDOS, maybe cancelled and that 
tho petit ion of tho insolrcnt for final discharge may bo returned 
to tho Insolvent Court for ro-henring, (ii) that tho Company 
may bo entered in tho insolvent's schedule as creditors to the 
amount of 39,292 dollars and rank as creditors for tho purpose 
of receiving future dividends, (iii) that tho Official Assigneo may 
bo directed out of moneys in his hands belonging to the insol- 
vent’s estate to pay to tho Company past dividends upon their 
debt at tho same rate as tho dividends paid upon debts already 
proved before any further dividend is declared or paid. 

Jlfr. Gregory (A/r. CameUxriih him), for tho creditor Company. 
At tho time of applying for and obtaining his final discharge, 
tho insolvent had full notice of tho Company’s claim, and full 
knowledge that tho Company bad not been included in tho 
schedule of creditors Tho Company took all tho stops 
necessary to havo thoir claim included, and through some 
inadvcrtenco this was not done. One of two courses was open 
to tho creditor Company : to como in and prove their claim 
under section 41 of the Insolvent Act, or to appeal by petition 
under section 73, from tho order of final discharge as 
“ persons aggrioved.” It is not desired to open up the 
insolvency proceedings by pressing for tho cancellation of the 
order of final discharge, unless it be necessary. Tho creditor 
Company would bo satisfied with an order in terms of 
prayers 2 and 3 of their petition. 

Mr. Siohta, for the insolvent, consented to an order being 
made in terms of prayers 2 and 3 of tho potition. 


Maclean C.J. This really is not an appeal from a decision 
of Mr Justice Fletcher, for ho passed no order in the matter. 
It is an application under section 73 of the Insolvent Act and 
wo havo ample jurisdiction to make tho order which we propose 
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to do. The Official Assignee has not appeared before us but 
the insolvent has and he does not object to the order. 

It is quite clear from the correspondence and the evidence 
in the case that the present appellants considered that they 
ought to have been entered in the schedule of the creditors in 
respect of the amount they claimed and those who represented 
the Official Assignee took the same view, and in fact a petition 
was presented for amending the schedule in that respect. It 
appears, however, that the application for the final discharge 
of the insolvent came on, on the 3rd of March in this year and 
apparently the matter escaped the attention of the parties 
and of the Court and nothing was done in the matter. The 
creditors, the present appellants, now come and ask us to inter- 
vene under section 73 of the Insolvent Act. We think justice 
demands that that should be done, and, the appellants not 
desiring to cancel the order of discharge, and wo think properly, 
an order should bo made in terms of prayers 2 and 3 of their 
petition. 

The costs of both parties may be paid out of the estate in 
the hands of the Official Assignee. 
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Harinotok akd Brett JJ. concurred. 

Application alhiccd. 

Attorney for the appellant : S, S. Uodton. 

Attorneys for the respondent : Orr, Dignam tt Co 
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Tills WTis ftn ncOon for tho rrcovcry of flic stim of J?<f, 1 1 ,630, 
the vnhio of n cnrgo of jiito rr>vi>mJ by ft policy of insurance 
issuwl b 3 ' tlio nppcUftiit Company, and ftllc^'cd to have been 
lost by firo. 

Tlio plaintilT lirojo Kntb Slmlm ntlcgcd tlmt on the Hth 
September lOOC, ho loaded 077 drums of jute, valued at 
Us, n,620*H'9, in ft boat nt Ghiiir in tho District of Dacca 
and on tho loWowing day <!cspatchcd the same to Caicutfa in 
charge of inanjeo, Clmndrn Das. 

On tho Uth October lOOG, tho plaintiff Brojo Nath Shaha 
oftocted ft policy of insurance with tho South British Hre and 
Marino Insuranco Company in the sum of Rs. 11,630 ** being 
tho value of 977 droms of juto including fire risk in tho Good 

CoKTiby Car 0 o Boat No. whereof Jfoliim Chandra is 

manjeo and , tho ftssured’s chnrnndar, beginning the 

adventure upon tho aforesaid interest from tho loading there- 
of on board tiio said boat at ns nforosaid, nnd continuing dur- 
ing tho time of voyage as aforesaid until landed or if not 
landed, until 3 clear working days after tho arrival of tlie said 
boat at destination (if Calcutta within tho limits of tho Port) 
whichover may first occur.** Tlic adventures and perils 
which the Company agreed to bear and take upon itself in that 
voyage wero ” of tho Rivers, Firo and of all other Perils, 
Losses and Slisfortuncs that have or shall como to tho Hurt, 
Detriment or Damage of the said subject-matter of this Insur- 
ance or any part thereof arising from tlie Perils of the Rivers 
and Inland Navigation. 

The policy Tvas mode expressly subject, infer aUa, to the 
following conditions and warranties, endorsed on the face 
of the policy : — 

“ Warranted free from average, unless caused by the boat 
being stranded, sunk or in collision with another boot or vessel 

“ It is further warranted : — 


2. “ That tho risk of ItKS or damage by fire is not insured 
hereby unless expressly bo stated in -WTiting hereon, in 'shich 
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iaso such fire risk shall ho subject to tho following additional 
conditions : — 

“(a) Any loss occasioned by smoking or cooking having 
been carried on in tho said boat shall not bo 
rccovcrablo hereunder. 

5. “ That tho assured slialt provide a charandar on tho 
said boat, and that tho interest hereby insured shall bo in his 
charge. 

0. " That tho assured shall provide tho mnnjoo or charandar 
of tho said boat, before commencemont of tho voyago, with a 
sufficient sum of money to enable them to obtain labour and 
assistance in tho event of accident during tho voyago. 

8. “ That no smoking nor cooking shall be carried on in 
the said boat, but in a dinghy provided for the purpose. 

9. “ That in tho event of loss : — 

“(o) Tho maiijeo or charandar report to tho nearest 
Police Station within 24 hours and must state that 
tho cargo is insured. 

“(6) After report has been made to the Police, the manjee, 
charandar and two of tho crew of tho said boat 
shall proceed at once to Calcutta and report them- 
selves to tho Company, and shall thereupon make 
a declaration or statement regarding tho said loss. 
**(c) Tho assxired shall within seven days of the happen- 
ing of such loss furnish to the Company a true 
and faithful statement and detailed account of 
such loss (on form obtainable from the Company) 
shewing where and how such loss occurred. 

"(d) Tho assured shall furnish and produce to tho Com- 
pany such further evidence, books of account or 
documents as they may reasonably require, 
and should such evidence, books of account or 
documents not be produced, the assured, shall 
forfeit his rights of recovery under this policy. 

"(e) Should any false statement, overcharge, imposition, 
or misrepresentation be made by tho assured, ho 
shall forfeit all rights of recovery under this policy. 
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** (^) It 151 furilicrmorc llcr^l>y rxjircFsly provided, that 
no unit or nction of nn^* kitwl ngninst tho paid Com* 
pariy for tlie recovery of any claim upon, under, 
Of by virtue of tbiijwlicy, plmll bo sustninablo in 
any Court of law or equity unlepp such suit or 
action shall ho commenced within tho term of six 
mouths next after any loss or damage shall occ jr ; 
and in case any sucli suit or action shall ho com- 
menced against tho said Company after tho ex- 
piration of six mouths next after such loss or 
damage shall have occurred, the lapse of time 
shall bo taken and deemed as conclusive evidence 
against tho validity of tho claim thereby bo 
attempted to bo enforced.” 

Premium at the rate of 3i per cent., as stipulated in 
tho policy, was duly paid by tho plaintiff to tho Insurance 
Company. 

On tho evening of tho 14th October 1000, tho boat arrived 
at ICbnger Chur, neat Budartuni Tliannah in the District of 
Barisal. It was alleged in tho plaint, that nhile at Khager 
Chur, on tho I4th October, tho boat and tho cargo of juto were 
totally destroyed by Gro, and that tho plaintiS’s cause of action 
arose on tho 14th October. Tho ovidcuco given on behalf 
of the plaintiS, however, fixed tho time of occurrenco of the 
fire between the late hours of tho night of the Hth October 
and 2 A.M. of the 15th October. It appears that Slohim 
Iilanji was tho first to discover tho fire ; ho aroused the rest 
of the crow, but in spite of their efforts to extinguish tho fire, 
it took hold of the juto and tho crew were forced to escape 
to the shore in a dinghy. Tho boat mth tho cargo of 
jute eventually sank. That night the crew temamed on shore. 

On the morning of the ISth October, the manji and two or 
three of his men proceeded to look for the sunken vessel : but 
they could discover only tho blade of the rudder. The manji 
and crew spent the night of tho 15th October at the houso of 
a chowkidar, and on tho morning of the IGth October at 8 A.M. 
they made a report at tho Thannah at Budartuni. The fob 
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lowing p.i^^ngo occinrwl in tho report: ** On Iho night of tho 
Hill October they were ncAr Khager Chur in the river MegUnn ; 
at nbont midnight, pomehow or other Iho firo of tho c.'irthcn 
pot having caught tho jnto in tho ho.il burnt nil tho juto in tho 
bo.it together with tho boat itself, tho remaining portion of 
the boat being sunk in tho Raid river. Tlio wholo of tho juto 
is burnt, all of them reached tho bank in tho dinghy which was 
ivith tho boat and fiaved their lives. Tlioy do not know ex- 
actly how much worth of juto was in tho boat.” 

On thosamoday, tho plaintiff received a telegram from tho 
manji Mohim Cliandra in tho folloiving terms : — ” Juto boat 
fixed Sunday last Badar Cliur, Tliana Budartnni.” On tho 
17th October tho plaintiff gave information of tho loss to tho 
defendant Company, who understood from tho terms of tho 
telegram that tho boat had got aground. On tho 2CHh October, 
however, tho plaintiff heard by letter from Moliim that tho 
boat had been burnt and tliis bo communicated to tho Insur- 
ance Company. On tho 22nd October, tho latter wTOto to 
tho plaintiff to send tho manji to Messrs. Landalo and Clarkes 
ofilco at Chandpur, so that full particulars of tho accident may 
bo furntshod to them, and to arrange to bring down tho crow 
and tho books of account in connection ivith tho purchase of 
tho juto at Ghiur. It appears that on tho 3rd November 1906, 
tho manji, Mohim Chandra, presented himself before tho 
Manager of Messrs. Landalo and Clark at Chandpur, who after 
enquiring into tho matter reported that from what ho could 
gather, theio appeared to have been no foul play. 

The suit was instituted on tho 16th April 1907. The In- 
surance Company in thoir dcfenco raised a substantive case 
of an attempt by tho plaintiff to deh-aud them. They denied 
that tho plaintiff shipped tho juto in question or that the boat 
referred to in tho policy was destroyed by firo, and charged 
that tho plaintiff with intent to defraud the Company, pur- 
chased an old and rotten cargo boat for Bs. 60 near Goalundo 
and loaded the same with earth andasmall quantity of damaged 
juto, which had been salved from a countiy boat which hadsunk 
near Faridpur, and a small quantity of other jute, and caused 
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tho boat and Ua cargo to be eot on firo and sunk at Khnger 
Cimr. The Iimirnnco Company took the further defence that 
tho comliliona of the policy and in particular conditions 5, 
9(a), 9(6), 9(c) were not complied with, 

Chitty J., boHovIng tho evidence adduced on behalf of the 
plaintifT, gave a decree for tbo sum of Its. 11,030 on tbo 26th 
of August 1907. After discussing tho facts and cvldenco in 
tho ease, his Lordship concluded as follows 

*• J occcfil Ulcn UtoAtoryot thttplainUfl iwi to theehipmpnt and theloM, ond 
Iho only quwtjon Urntremafn*!* whether ho /mm rwoteringtho 
Amount duo on tho poUej* by mwon d{ it« conchtlona. Kow the conditiona 
relied upon an those contwned in tho mnrgin of the pohey and numbered 
0 (a} (6) (c). 

iNo. 0 hoe aix Aub^divisions and tiio la»t three (d) (e) (/) (bslinetly provide 
that by n breach of tho condition tho nAsurttlehtdl forfeit liJs rights of recovery 
under tho policy. 'i1>o firet tlirco clniism do not contain ^any such proineioa 
and it ie obvious why they eliould not. llie Orst is that tbo Monjl or Cbarnn* 
dor must rq>ort to the noareot Tolico etatton witlun SI hours and etato that 
tho cargo is insured. 

WoU hero there might bo no I’obce station within tvrenty four hours’ dts. 
lonco or tho Manji or Cliorandar or both might bo drowned. Jt might bo a 
condition tmpossiWo of /idfilment. Tho next is 09 to tho Manji ond crow 
proceeding to Calcutta. In this caso that condition was clearly wtu^'od be- 
cause tho enquiry was to bo held in tho /but instonco at Chondpore. Tho re* 
port was mode In Calcutta by tho plnintiQ liimsclf, ami tho Company certain* 

Jy did in their first letter Bay that tho crew should bo required to attend but 
afterwards apporontly they nuBod tho charge of fraud and tbo crow wore cot 
asbod to come down here. 

So also with regard to provision (6) an offer of tho books wag made to tho 
defendant Company but Hari Babu tlie clerk who mterviowed tho pfaintiil 
and his egont aaid it was of no uso producing them then. 

It oppears to me, liowovor, that Uie abeence from these three proi-iBicms 
of tho clause os to forfrituro clearly ebows that they were not to be regarded 
B« Conditions procodent. After Counsel for the plointifl had replied, some cases 
were quoted by Counsel for tiio defendant Company with regard to Marine 
IcButancea and warreintiee in such polidee, but it appears to mo that they 
have no application to the present case. There must therefore be a decree 
for tho plaintiff for Bs. 11,030 oud coete on Scale JJo. 2. Interest on jud^ent 
at dx per cent.” 

ITrom this judgment the defendant Comjiany appealed. 

Mr. Dunne (TAe Adwcate-General, Mr. Garih and Mr 
with him), for tho appellant (Company. Tho plaintifi’s claim 
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caniiot bo supported on two grounds : first, on tho ovidonco it 
is clear tho claim was entirely fraudulent ; secondly, tho assured 
did not fulfil tho conditions and warranties appearing on tho 
face of tho policy, especially those contained in clauses 2, 5, 8 
and 9. A condition whether material to tho risk or not must, 
unless waived, be strictly fulfilled as a condition precedent 
to tho right of the assured to recover, and if not so fulfilled the 
insurer is discharged from liability as from tho date of broach. 
Where performance of a condition is traversed by tho defend- 
ant, tho onus lies on the plaintiff to prove such performance, 
unless ho can prove waiver. Condition 5 was not performed 
by the assured. As regards condition 8, it was proved there was 
an earthen pot containing fire on board, which could bo used 
only for cooking or smoking purposes : the onus was thrown 
on tho plaintiff to shew that tho loss was not due to firo caused 
by cooking or smoking. Conditions (a), (6), (c), (d) contained 
in clause 9 were not performed. (Flotcher J. By clause 0 (/) it 
is provided that no suit against tho Company shall bo sustain- 
able upon tho policy, unless commenced within six months 
\ next after any loss shall occur ; if tho word “ month ** bo taken 
to mean a “ lunar month, tho suit is clearly out of time.] 
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It is a recognised rule of construction in England, except 
in cases of mercantile contracts wtliin tho city of London, 
that “ month ^ means “ lunar month.” Tho onus does not 
lie on mo to prove that in India, we como within tho rulo and 
not within the exception. Tlie ordmary meaning of " month ” 
in English is ” lunar month ” and not tho artificial month in 
tho Gregorian Calendar. Section 25 of tho Limitation Act 
can have no application as was pointed out by Ameer Ali J. in 
Latijunessa V. Dhan /lunutir (1) in considering Eungo Bujaji 
V. Bdbaji (2). There was no question hero of limitation by 
statute, but tho time within wiiich an action could be brought 
was limited bj’ contract bet'ween tho parties. Even if month” 
bo construed to mean ” calendar month ’* tho plaintiff was 
out of time. Tlio cause of action was c.xpressly stated in the 


(1) (1897) 1. 1.. R. Zi Ctie. 382, 3S5. (2j (1831) 1. 1^ R, 6 Bom. 83. 
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plaint OB having atison on tho 14th October 190C, and 
plaint -was datod the 15tli April 1907. 

Mr. Hill (iJfr. B. G. Mitter ivith him), for tho responde 
Assuming that “month” means “calendar month,” it 
submitted tho plaintiff was within tirao. Tho day on whi 
Bbojo Nath ^he causo of action arose must bo excluded in the computati 
SnAHA, months : Goldsmiths, Comj)any v. West Met 

politan Railivaij (1), also section 12 of tho Limitation A 
[Elotcher J. referred to South Staffordshire Tramways Co 
pany v. Sickness and Accident Assurance Association (2).] 
Moreover, inasmuch as tho 13th and 14th April 1907 wf 
Court holidays, and the plaint was filed on tho 16th April, 
is submitted the plaintiff was in time : Shooshee Bhusi 
Rtidro V. Gobind Chunder Boy (3) and jS^rendm H^arayc 
Mitslafi V. Souravini J)asi (4). Tho question of constructic 
as to whether “ month ” means a “ lunar montli** or a “ cale 
dar month ” is one of evidence and dependent on the intoj 
tion of the parties. It has always been the practice, and 
is submitted tho intention of tho parties to tho preser 
policy must have been, to regard “ month ” as “ calendfi 
month.” In England tho term “ month ” has been construe 
to mean “ calendar month ” in policies of Fire Insiurance an 
Mercantile Documents in general : see Porter on Fire Insut 
anco, 3rd edition, page 200, and Norton on Deeds, page 158 
see Craies on Statute Law, 4th edition, page 150: “ Unless i 
• contrary intention appears, * month’ means ‘calendar month 
in every Act passed after 1B50, and in contracts for the eah 
of goods it is presumed to have the same meaning.” 

[Fletcher J. In England, tho general rule of constructioi 
is that “ month ” means “ lunar month ” the only excep- 
tion judicially recognised is with reference to mercantile trans- 
actions in the city of I^ndon : Norton on Deeds, page 159 
and Bruner v. Moore (6), Also it follows from tho passage 
quoted from Craies, that before the rule was amended by tlie 
statute of 1850, “month ” meant “ lunar month.”] 

(1)11004) 1 Ji.B. 1,4. (3) (1800) I. L. R. IS Calc. £31. 

{2)ri80ni Q. B. 402. (4) (1000) 3. C. J. 339. 

• ‘ (B) 11904) I Cb. 305. 
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The rule of construction in Knglniul docs not necessarily 
apply here. Section 25 of the Indian Limitation Act provides 
that reference shall be made to the Gregorian Calendar. 

It would appear that the warranties appearing on tlie face 
of the policy were conditions : liarnardx. Faber (1). But the 
question is whether they were conditions prcccrlent 1 It is 
submitted they were not, onthoauthority of Stonchat7t v. Ocean 
Faiheay and General Accident Insurance Company (2). 

[Fletcher J. Rules of construcliongovcming a policy of 
Life Insurance, can have no applic.ation to a policy of Jfarino 
Insurance.] 

Tlicrc is internal evidence in (ho policy as to which condi- 
tions were intended by the parties to be conditions precedent, 
viz., the conditions with clau-^cs providing forfeiture attachcrl 
—condition 0, clauses (d), (c), (/). It is submitted the other 
conditions in the policy were not conditions precedent. Where 
it was intended to contest the pcrfomionco of a condition pre- 
cedent, tho duty layon the defendant Company to specifically 
plead it: see Judicaturo Act, Order 19, niles 14, 16, Civil 
Procedure Code, section 114, A general traverso in tho wTitten 
statement that tho conditions precedent hod not been performed 
by tho plaintiff, would not avail tho defendant. 

Tlie defence under condition 9 (/) was not pleaded m tho 
written statement, nor raised in argument in tho CJourt of first 
• instance, nor in tho memorandum of appeal. A condition pre- 
cedent can bo waived and it is submitted that by pleading over, 
tho defendant Ccompany has waived tho condition. It is 
submitted there has been waiver of condition 9 (6), (c) and 
(d). [Fletcher J. If a condition precedent has not been pre- 
formed, it lies on the plaintiff to specifically plead waiver.] 
The general rule is that the onus of proof lies on him who asserts 
a fact, and not on him who denies it. Tho onus of proof here 
lay on the insurers : Aga Syud Saduch v. Hajee Jaehariah 
Mahomed (3) and Rucker v. Green (4). 

(!) [1893J 1 Q. B. 340, 342. (3) (1869) 2 Ind. .Tur. 30S 

(2) (1887) L. P.. 19 Q. B. D. 237. (4) (1812) 15 East. 238. 
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On the question of onus, there ia good reason ■why there 
should bo a dificrcnco botvrcou marine policies and others— 
as tho undoruTitcTS jnny bo ignorant of tho circumstances 
provailing at a foreign port, where loss may occur. It ia sub* 
mitted that tho present policy was not a marine but an accident 
policy, as tho advonlurcs and perils insurod against were those 
arising from the perils of tho rivers and inland navigation. 
Under general principles of insurance la-w, tho onus lay on the 
insurers to prove their exemption from liability ; Thomson 
V. IFecm.9 (1), Lcc/c v. The GTtsl\ar^ lAft Insurance Sockly (2), 
Bunyon'a Law of Life Assurance, 4th edition, page 126, and 
Bunyon’s Law of Fire Insurance, 6th edition, page 96. The 
onus lay on tho defendant Company to prove the substantive 
case of fraud they made t Thwiell v. Beaumont (3) and 
Sooriah Boio v. Cotagkery Boochiah (4). 

[Fletcher J. referred to Muirhead v. Forth and North Sea 
Steam Boat Mutual Insurance Association (5).] 

Mr. Oarlh, in reply. Tho present policy is clearly one of 
marine insurance. Authorities on other hinds of insurance 
have no application to a policy of marine insurance. 

Cur. ado. vull. 

Maclean C.J. This is an appeal by the defendants from 
a judgment of Chitty J. 

The suit was brought by the plaintiff against tho defendants 
to recover the sum of Rs. 11,630 under a policy of assurance 
issued by the defendants in favour of the plaintiff, on a cargo 
of jute said by tho plaintiff to have been shipped at Ghiur on 
the 14th September 1906, and ■which the plaintiff alleges by his 
plaint was subsequently destroyed by fire on the night of 14th 
October 1906, 

The policy in question which is dated the llfh October 
1906 provides that, subject to the conditions and warranttes 

(1V(1884>1U B. e A- a Ml. {5) {1823 ) J Smg. 339. 

(5) (1851) 16 Jer. m-. (4)(1838)2Moo.I, A,n3,I?<* J 

(6) (ISM) 10 T. L. B- S2. 
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herein spocified, the defendants assured the cargo consisting of 1^00 
077 drums of jute of the value of Ra. 11,030 on a voyage from Sonin 

Ghiur to Calcutta against the risks and the perils of the voyage Fits akd 
including Arc risk. iBiOTlm, 

The Tvarranties endorsed on the face of the policy so far as 
material ate as follows : — ** It is further warranted (2) that the Brojo JJaih 

risk of loss or damage by fire is not insured hereby unless ex- 

pressly so stated in writing hereon in which case such fire risk 
shall be subject to the following additional conditions : — (a) 

Any loss occasioned by smoking or cooking having been carried 
on in the said boat shall not bo recoverable hereunder. 

8, That no smoking nor cooking shall bo carried on in the 
said boat but in a dinghy provided for the purpose. 

9. That in the event of loss — 

(а) thoManjoe or Charandar must report to thenearest police 
station within 24 hoursandmuststate that the cargo is insured. 

(б) After report has been made to the police the Manji, 

Charandar and two of the crew of the said boat shall proceed 
at once to Calcutta and report themselves to the Company 
and shall thereupon make a declaration or statement regard- 
ing the said loss. 

(c) The assured shall within 7 days of the happening of 
such loss furnish to the Company a true and faithful state- 
ment and detailed account of such loss (on form obtainable 
from the Company) showing where and bow such loss 
occurred. 

(/) It is furthermore hereby expressly provided that no 
suit or action of any kind against the said Company for iho 
recovery of any claim upon, under or by virtue of this policy 
shall bo sustainable in any Courtof Lawor Equity unless such 
suit or action shall be commenced within the term of six 
months next after any loss or damage shall occur and in case 
any such suit or action shall be commtaiced against the said 
Company after the expiration of six months next after such 
loss or damage shall have occurred the lapse of time shall be 
taken and deemed as conclusive evidence against the validity 
of the claim thereby so attempted to be enforced.” 
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Tlio dofondants by their 'ivritten Btatoment first deny that 
the plaintiil shippwi the juto in question ; secondly, that the 
boat roforrod to in tho policy was destroyed by fire ; thirdly, 
they charge that tho piaintiil with intent to defraud the 
defendants purchased an old and rotten cargo boat for Es. CO 
Bbojo Nate near Goalundo, and thereafter placed tho same in tho charge 
‘ of hlanji Mohim Chandra Bass and loaded tho same with earth 
and a small quantity of damaged jute that had been salved 
from a country boat which sank near Earidpore and a small 
quantity of other juto and caused the said boat and its cargo 
• to be set on fire and sank at ICfaagor Chur on or about I4tii 
October 1906 j fourthly, the defendants did not admit that the 
conditions of tho policy were complied with and in particular 
they do not admit — (a) that there was a Cfixarandar on board 
and in charge ; (6) that a report was made to the nearest 
police station within twenty-four hours stating that the cargo 
was insured, (c) that the Manji, Charandar or any of the crew 
proceeded to Calcutta, {d) that no detailed account was 
furnished within seven days, (cjthat the boat was a good cargo 
boat. 

This suit, which was instituted by the plaintiff on the 16th 
April 1907, came on for hearing before Chitty J., and on the 
26th August 1907, the learned Judge gave judgment for the 
plaintiff for the amount claimed. Against this decision, the 
defendants have appealed. 

Now, the story as told by fhoplaintiff andhis witnesses is 
as follows : — ^The plaintiff is a trader in jute and other com- 
modities at a place called Ghiur. 

The plaintiff alleges that the cargo of juto covered by the- 
policy was placed on board the boat of one Mohun Chandra 
Bass between the Slsfc August and 14th September 1906, a 
portion of the juto being placed on board in the canal at Glnur 
on which tho plaintiff^s premises abut, tho boat there owing 
to tho shallowness of tho water in tho canal being then 
out into tho river where tho remainder of tho juto was plac‘d 
on board. This boat according to tho evidence on behalf of 
tho plaintiff had been purchMcd by Mohim from one Gopeewar 
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a few days prior to tho date on which tho juttj was begun to bo 
loaded. 

On tho 16th September tho challan having been given to 
tho Manji tho boat started andonsamo day reached Raipore, 
where for a period of seven or eight days tho boat was held up 
by stress of weather. Tho crow on board consisted of tho 
SlanjiMohini and four others and there was also a Charondar 
Ilazari BuCfadar. 

Tho plaintiff also saj^s that ono Rameswar Chowdhrj* and 
his man accomparued tho boat in their own dinghy for tho pur- 
poses of making tho soundings necessary for tho safe naviga- 
tion of tho boat, and further that a dinghy was also attached to 
tho boat for tho purpose of cooking as required by tho terms 
of tho policy. 

On tho evening of tho 14th October tho boat arrived at 
Khager Chur. 

At somo time between tho lato hours of tho night of tho 14th 
October and two o’clock in tho morning of tho 15th October 
Mohim, tho Slanji, awoko and found tho boat on Cro. Ho im- 
mediately aroused tho rest of tho crow, but despite all their 
efforts tho fire took hold of tho juto, and they were forced to 
abandon their efforts and escape to tho shore in tho dinghy. Tho 
firo on the boat continued and eventually tho boat sank. The 
Manji and crew spent tho rest of tho night or rather the early 
morning on tho banks of tho river bemoaning their fate. 

On tho morning of tho 16th October the Manji and two or 
three of his men proceeded to look for the sunken vessel, the 
only trace, however, that they could find of it was a blade of 
tho rudder. 

Tho Manji and crow spent the nightof tho 16th at the house 
of one Ishan Ali, a Chowkidar, and on tho morning of the 16th 
at 8 A.M. they made a report at the tbanah at Badartuni. This 
report and the time of making it ore of some importance, and 
we shall refer to this report more in detail at a later stage of 
our judgment. 

On the same morning tho Manji telegraphed to the plaintiff 
at Calcutta, informing him that the boat had been “ fixed,”- 
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tlio ^ord “ fixed ” na eont in the telegraphic despatch is an 
ohviowa error for ** fired.” 

Tho plainlifi informed tho defendants of the loss on the 
17th. At first tho defendants thought that having regard to 
tho terms of tho telegram that tho boat hod got aground. On 
tho 20th October, however, tho plaintiff received a Ictter.froxn 
Mohim informing him that tho boat had been burnt, and tliis he 
commurucated to tho defendants who on 22nd October wrote 
to tho plaintiff asking him to send tho Manji to Messrs. Landale 
and Clark at Chandpur and tho crow to Calcutta. This is a 
brief outline of tho case mado, or attempted to bo mndo, by 
tho plaintiff and his witnesses. 

Turning then to tho caso sot up by tho dofondants. hi 
tho first placo it is to bo noticed that tho dofondants in this 
caso havo raisod a sobstantivo caao of an attempt by the 
plaintiff to dofraud them. 

Their case is that tho plaintiff had on tho 25th August 
shipped 426 drums of jute on board belonging to oao Sbarabut 
Ali, and that this boat on tho 2&th August sank near Faridpore. 
Tho juto of the plaintiff on board Sharabut’s boat was uninsured. 
Tho defendants allege that tho plaintiff owing to this loss was 
notin a good financial condition, and with a view to repair his 
losses he purchased for Bs. 60 an old and rotten boat. Then 
hoving effected tho policy and having loaded this boat with somo 
of the jute that was salved from Sharabut's boat and earth, 
together with a small quantity of juto in good condition, this 
old and rotten boat, with its composite cargo along with two 
tins of kerosino oil which had been placed on board was set 
firo to with intent to dofraud tho defendants by pretending 
that this old loaded boat as alleged was the boat and cargo 
mentioned in the policy. 

Having gone through tho whole of tho evidence wo thmk 
that there are dements of considerable suspicion connected 
with the plaintiff’s case. The learned Judge, however, vbo 
tried the case and had the advantage of seeing and hearing the 
witnesses, has accepted the evidence of the plaintiff and his 
witnesses and has disbelieved the defendants* witneesee. 
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In thcao circumstancw ■wo do not think there is Bufficient to 
justify iiB in diflcring from tho findings of fact of tho learned 
Judge as to tho sailing of tho boat with tho jute on board and 
its Bubficquent destruction by firo. 

Tho case does not end there, however, as wo have to con- 
sider whether there have been any breaches of tho warranties 
appearing on tho face of tho policy. With regard to these 
points wo cannot think that these malters were dealt with in a 
wholly satisfactory manner at tho trial. Tho points appear to 
have been dealt with only incidentally during tho course of tho 
trial and do not appear to have been very directly argued. 
Consequently most of tho points arising on tho warranties have 
not been dealt with by tho learned Judge in tho course of hia 
judgment. 

Now, tho term “warranty** as used in Policies of Marino 
Insurance is used to denote two different kinds of conditions 
— first, it is used to denote a condition to bo performed by tho 
assured, and secondly, it is used to denote an exception from 
or limitation on the general words of tho policy. 

. In tho first case tlio warranties are conditions precedent to 
the policy— some of such conditions being precedent to the 
effectual making of the policy, others presuppose the contract 
made but are precedent to tho accrual of iv right to sue there- 
on, others declare the events in which all rights under tho con- 
tract are forfeited, others deal with thomodeof settling dispute, 
and others limit the period for bringing a claim. But in all 
cases whether the conditions be materia] to the risk or not, they 
must, unless waived, be fulfilled with the most scrupulous 
exactness, and if they bo not bo fulfilled there is a breach of an 
express stipulation which is ono of the essential terms of the 
contract and tho insurer is discharged from liability as from 
the date of tho breach of warranty : see Pawson t. Watson (1) 
and Amould on Alarine Insurance, 7th edition, page 617. 

Performance of a warranty in a Marine Policy is not a sti- 
pulation for the breach of which an action lies, but a condition 
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pr cedent to the Kabffity at the nndcr™ter. {Arnould pa.o 
in iit t “ ™ f“c of the poHcy 

^ cooking or smoking la excepted from the risk covered bv the 
pohoy It is impossible, however, to deal with this clause of 

nrsmoSlro^^^t t *=“ 

"• Z 1 , ‘ ‘’® ““ “ *bo said boat. 

Now. the learned Judge has not bj his judgment found 
what was the cause of the fire.that destroyed the boat or whether 
or not smoking or cooking took place on board. 

It has been urged before us on behalf of tho plaintiff that 
the onus of provmg that the cargo was destroyed by a fire 
caused by oootang or smoking lies on the insurers. This would 
appear to bo so : Boyd v. J)uMs ( 1 ) ; but this does not dispose 
of conditmn 8 winch provides that no smoking or cooking shaU 
bo earned on in the said boat. Condition 8 is a condition 
precedent to tho liability of tho insurers under f lie policy • and 
if smoking or cooking was carried on in tliosaidboatit matters 
not whether tho smoking or cooking caused tho fire or not. 

It would appear that tho pfaintiff must prove that ho has com- 

pUed with all warranties as being conditions precedent to tho 
poUey attaching (Arnould, pagol«2)or that tho performance 
thereof has beon efTcctually waived. 

As wo have already said tho learned Judge has made no 
findings at all with regard to tho causo of tho firo or whether 
or not smoking or cooking took place on hoard, men wo 
como to oxamino tho oral ovidcnco given at the trial, wo find 

theroisaconllictoftcstimonyonthispomt. There is, however, 

an important piece of documentary evidence on this point 
winch we must consider. In tho report made by HWiim, 
tho Manji, and the crew at tho thanah on tho ICth October, 
and when the facts most have been fresh in their memory 
within two days of tho loss wo find that they stated that “at 
about midmght (i.e., on tho 14th October) somehow or other 

(iKisiijsra.wp in. 
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the fire of the earthen pot haring caught the jute in the boat . IQOO 
burnt all the jute in the boat.** Sotne 

Now it seems to us from the wording of this report that 
there was fire in an earthen pot on board which set fire to the 

* iNSO&ANCi: 

jute. This fire would be presumably used for the purpose Co. 

of smoking or cooking. It is said, however, on behalf of the Bbojo^Natb 

plaintiff that as the onus of proving a loss occasioned by cook- 
ing or smoking under condition 2 (a) of the policy is on the MActEAM 

defendants this statement falls short of proving that the fire “ * ' 

was occasioned by cooking or smoking. Even if that be so, 
the onus of proving compliance with condition 8 is on the 
plaintiff, and it matters not for the purpose of condition 8 
•whether or not the smoking or cooking caused the fire. In 
our opinion, having regard to the evidence adduced on behalf 
of the plaintiff that the loss was caused by the fire in an earthen 
pot on board which could bo presiunably only used for the 
purpose of cooking or smoking, we hold that the plaintiff has 
not shown that the provisions of condition 8 have been com- 
plied with. 

We next come to condition 9 (a) which provides that in the 
event of loss the Manj 1 or Charandar must report to the nearest 
police station within 24 hours and must state that the cargo 
is insured. Now it is not suggested on behalf of the plaintiff 
that this condition was complied with. The evidence on be- 
half of the plaintiff is that the fire occurred either in the late 
hours of the mght of October 14th or before two o’clock in the 
monung of October 16th. Some witnesses say the former, some 
the latter, and that the report was not made to the police station 
until 8 A.M. on October IGth, and such report did not state 
that the cargo was insured. It is said on behalf of the plaintiff, 
and thiH view was accepted by the learned Judge, that as 
there might bo no police station within 24 hours distance, or 
the Mon ji or Charandar or both of them might bo drowned, 
the condition is one which might bo impossible of fulfilment 
and therefore may be neglected. With the greatest respect 
to the ioamed Judge wo are unable to agree in this view. The 
oondition is one of the essential conditions on the footing of 
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wLicli tho defcndanta contracted with tho plaintiff; by insert- 
ing it tho parties must bo taken to have considered it of im- 
portance, and it is only on the fulfilment of this and other con- 
ditions that tho liability of tho defendants attaches. Tho fact 
that tho condition may bo impossible of fulfilment cannot 
affect this liability ; if it were intended to do so qualifying words 
should have been introduced into tho contract. On this point 
we may refer to the case of Worshy r. Wood (1), in which case 
it was stipulated that the person assured should procure a 
certificate from tho minister, churchTrardensandsomerespect- 
ablo house-holders of the parish not concerned in the loss 
importing that they were acquainted with tho character and 
circumstances of tho pereon insured, and knew or believed that* 
ho by misfortune and without any kind of fraud or evil practice 
had sustained by such fire the loss and damage therein men- 
tioned.** It was hold that the procuring of such certificate 
was a condition precedent to the right of the assured to 
recover, and that it was immaterial thatthe minister, church- 
wardens, etc., wrongfully refused to sign the certificate. 
We may also refer to the case of Lato v. George Neumes (2). 

The nest conditions wo come to are conditions 9 {b) and (c). 
It is not suggested that these two conditions were performed. 
The plaintiff, however, says the performance of these two con- 
ditions was waived by tbe defendants. 

On the 22nd October 1906, Messrs. Finlay, Muir and Com- 
pany, the agents for the defendants, wrote to the plaintiff : 

“ Please send the Manji to Messrs. Landalo and Clark*a Office 
at Chandpur, so that the fall paTticuIara of the accident may he 
furnished to them; please also arrangeto bring down tho crew. 
The hfanji <bd proceed to Chandpur to Messrs. Landale and 
CJlark and was examined by them ; the crew, however, did not 
come to Calcutta. The learned Judge on these facts has found 
that tho defendants waived the performance of conditions 9 
and (d). So far as there was any waiver it seems to us that 
there was only a waiver as to the Manji . coming down to 

( I) (1786) 6 T. R, 710!. ' (2) 31 S«. I- R. BSB. 
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Cftlcutt/i — the letter distinctly nsks that tho crew be brought 
down. In the view that wo take on other points in the case, it 
becomes unncccssarj' for ns to enter further into tJiis point. 

Tlie last condition that we need refer to is condition 9 (/) 
which limits the right of suit on the policy to a term of six 
months next after the loss. This condition is of the utmost 
importance for if the argument on behalf of the defendants is 
well founded this suit was instituted after the period within 
which the parties expressly contracted that a suit must bo 
brought. Xow tho fire on tlio boat occurred late on the night 
of tho 14th October or tho earlj’ morning of October I5tb, lOOC. 
This suit was not instituted until tho 16th April 1907. It is 
therefore a matter of all importance to determine whether or 
not tho word “ month " as used in the condition means limar 
month or calendar month. Kow it is abundantly clear on the 
authorities in England that the word “ month in all contracts, 
except there is some evidence to show that “calendar month ” 
is meant, means lunar month except in mercantile transactions 
in tho City of London where ** month *’ means “ calendar 
^ month.” In support of this wo need not do more than refer 
to the decision in iSimpJon v. Marg^oni}), Turner v. Barlow (2) 
and Bruner v. Moore (3). The ordinarj' meaning of the word 
month in the English language is a lunar month and not the 
artificial month in tho Gregorian calendar. This is sufBciently 
shown by tho fact that until the year 1850 the word “ month ** 
in an Act of Parliament meant “ lunar month,” since which 
date, however, by virtue of a statutory enactment the word 
“ month ” is used in Acts of Parliament to mean a calendar 
month. But the rule as to “ month ” meaning a “ lunar 
month ” in contracts still remains the law in England. 

The learned counsel, howevCT, for tho plaintiff has argued 
before us that the rule is different in India having regard to 
certain Statutory Enactments of the Indian Legislature. The 
Statutory Enactments relied on are the General Clauses Act 
and section 25 of the Indian limitation Act. 

(l) (1847) 17 L. J. Q. B. 81. (2) (1863) 3 F. & F. 946. 

(3) [lOM] I Cb. 30CL 


555 


1009 

SotTin 
Britisu 
Fire aw 
BUrtke 
IsSCRiRCE 
Co. 

V. 

Br 070 tiATD 
SnitiA. 

Uacxxak 

C.J. 



6^0 


3BOD 

Pormr 

nnmsn 

FmB AK0 
3^Unijfr 
Iksubance 
Co. ' 

V, 

Bbojo Nato 
Snjoix. 

MACtEAK 

C.J. 


CAtCTJTTA SERIES. [VOL. XXXVI. 

Tlio dcfinit ion of tJio -nrord " month however, in the General 
Glances Aef w only fort ho purpose of Aefspassed bytholndian 
Legislature. Then coming to section 25 of the Limitation Act, 
oil (hat section provides is that for the purpose of that Act time 
shall be computed according to tho Gregorian calendar, 
llio object of tho section is obvious ; hero in India there are 
in use several calendars, the Gregorian and tho Bengali, Sambat, 
80 forth — each of which divides the year artificially in a different 
manner, and for tho purpose of tho Limitation Act section 25 
provides that tho Gregorian calendar is to ho used. This 
section therefore appears to us to have no bearing on the ques- 
tion what is tho meaning of the word “ month ** in a contract 
drawn in the English language. In various statutes in India 
a month is defined as a calendar month ; this would have 
been unnecessary if that were its ordinary meaning. As w© 
have pointed out above it is clear in England that tho word 
“ month ” in a contract means “ lunar month,” and we see 
no reason why the interpretation of an ordinary word in a 
contract in EngUsh should bear a different signification in India 
to that in England. But even if month in the policy mean 
calendar month, tho plaintiff is apparently out of time. Ac- 
cording to some of his witnesses tho fire occurred before mid- 
night of tho 14th October. In his plaint he says the fire 
occurred on the 14th, the suit was not instituted until the ISth 
April, one day after tho expiration of the six months. 

We think, tbereforo, that for the reasons given above this 
suit is not maintainable by the plaintiff and that the jud^ent 
of the learned Judge was wTong and ought to be reversed. This 
appeal must therefore be allowed with costs both here and in 
the Comrt below. 

HAnrscTOi? J. This is an appeal by the defendants 

a judgment of this Court in its original jurisdiction in favour 
of the plaintiff in an action on a policy of insurance on a cargo 
of jute. 

The plaintiff alleges that the jute in question was le© 
in a country boat bound from Ghiur to Calcutta ; when near 
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Khogcr Chur the j«te CAUghl fire nnd th** l>oal nnd Mrgo l>c- 
came ft lolftl lo^'. 

When rued on the policy th»‘ defendant.* dcnicel that the 
carpo WTi* fhipprd, or that the J>oat tra« dcspalchrcl from 
Ghiur. They denied that the I'oat refcTTwl In in the policy 
tra* de*troyc<l hy fire and ftllrptd that the plaintilT had pnr- 
chared an old l)oat of f mall value ;loadf<l it «ilh romc damaged 
jute ; and maliciou.*ly relit on fire ro aa lodcfraudlhc defend* 
ftnt Company. Tiiey further did not admit that the condi- 
tion.a of the policy had hc*'n comp1ie<l with, and in p-articuLar 
charged certam rpecific lireachea of rpceific condition*. 

The leameel Judge who hcanl the r-a«e c.ame to the conclu* 
rion that the rtor^* told hy the plaintifT wn* ml*«tnntiftlly 
correct, and that thertor^'of thedefendanta a.* to tlie purchase 
of Iho old boat and m to the fraud pcrpctratwl wna entirely 
unworthy of belief. 

Wo hare heard the evidence dealt with, And 1 mu*t confeea 
that the plaintiiTa case rcemr to me to be open to very grave 
Buspicion. It la, however, needlera to deal with the evidence, 
becauee though on paper there arc many ground.* for doubt- 
ing its reliability, I do not feel sufficiently convinced of its 
falsity to justify mo in differing on tlio facts from tho learned 
Judge who both saw and heard the witneswes. 

But the substantial grounds of appeal which tho appellant 
has pressed arise on tlio non-compliance by tho plaintiff with 
the conditions to bo found on Iho face of tho polity. Tho 
learned Judge in construing these conditions has held that a 
distinction must bo drawn between tho clauses which provide 
that on a breach of tho condition tho assured shall forfeit his 
rights under the policy, and tho clauses which contain no 
such condition, and, that os some of tho latter might become 
impossible of fulfilment, a compliance with them must not bo 
taken as a, condition precedent to tho assured’s right to recover. 
Purther as to clause 0(&) ho has held that there has been a 
waiver by tho defendants. 

The appellant argues that the plaintiff was boimd to prove 
that he had complied with the warranties appearing on the 
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fnco of tho policy, irnd that not having dono so Uh claim most 
fail. Further, that on tho ovidenco adduced it has been proved 
that lio did not comply \vith certain of these ^varrantioa, and 
in particiilnr that on tho fnco of tho plaint it was shown that 
tho action was brought too late. 

Ho also contcnd.s l!mt it lay on tho plaintii! to prove that 
tho loss was not duo to a firo caused by cooking or smoking 
from which risk tho policy W'as warrante<l free. 

I do nob ngreo with tho last argument. Tlio policy of in- 
suranco is a contract to indemnify tho plaintiff against loss— * 
infer alia against loss hy firo-— tho plaintiff having proved the 
policy, his interest, and tho loss is entitled to bo indemnified 
if tho defendant while admitting tho loss desires to show 
that tho firo which caused tho loss was duo to a particular risk 
which had been excepted from tho risks ho iiad undertaken to 
bear — then I think ho wos bound to avor that in his pleadings, 
and to prove it at tho hearing. But this ho has not dono; 
thoro is no plea that tho loss was duo to cooking or smoking 
having been carried on in tho boat, and therefore was not ro- 
coverable under clause 2 (a) of tho warranties appearing on 
the policy. There has been a suggestion in the course of tho 
argument that tho Manji’s report to tho police, in which he 
states that tho firo in an earthen pot communicated with the 
jute, establishes tho fact that tho firo was caused by smoking 
or cooking ; but in my opinion the evidence does not go to that 
length. The witness should have been cross-examined 
on this point. The apellant^B contention therefore that he is 
relieved from liabfiity hy clause 2 (a) must fail. 

Next with regard to the warranties appearing on the face 
of the contract, those in clause 2 are exceptions from the rfek 
which the defendants were willing to undertake — the others 
are conditions and in my opinion are conditions precedent to 
tho assured’s right to recover under the policy. 

First, as a general rule conditions appearing on the face 
of the policy are conditions precedent, and secondly some of 
the conditions at any rate directly affect the risk to b’e under- 
taken by the insurers. For instance, clause 5 provides for the 
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nppoinlmcnl of ft Chnrjindftr to toko Cftro of tho cargo. IPOO 
Clau'O C Iho prori«jon of moncj to rnftblo ftwi^Anco to Bourn 
be got in ca*o of nccident. Clause 8 provider (hat no Jln^^ 
smoking or cooking pliall !>o carriwl on in tho boat. If 
thc^o condition*! arc not complied with the ri^k of low ii sub- Co. 
Ftnntiallr increased. It wn^ nrgutd th.at clause 8 was iinneccs- Bnojo KATn 
sary fts long a^thc policy cont.ainwl the exception in clau'io S tiAm . 

2 (o), but I do not ngrcc with the contention. Tlio prcscnco of tt*wsoTo» 
fire for cookiftg nr smoking would materially incrcaao tho nsk 
of low by fire; if the defendant could prove that the fire was 
caused by smoking or cooking, he would of course be ftbsolvcd 
fromli-ibility under clause 2 (<i), but it would remain that the 
fire ri'»k was incre-a<cd while the defendants could not escape 
liabilitj’ without proving that the fire wiw caused by smoking 
or cooking, nnd that might be erf remely difHcult for them to do. 

There is authority for tho proposition that any statement 
of fact or ftny promi«o material to the risk undertaken by tho 
iasurefs is a condition prccc<lent which mu.st bo strictly com- 
plied with ; ftnd where tho performance of tlio conditions is 
traversed by tho defendant, such performance must bo proved 
by tho plaintiff unless ho relics on ft waiver by tho insurers of 
their right to insist on tho fulfilment of tho conditions : Thom- 
son T. Weems (1), Barmrd v. Fahcr (2). 

I think therefore that tho plaintifl was bound to provo o 
compliance with tho warranties appearing on tho faco of tho 
contract as a condition precedent to Ws right to recovor. 

Ho has not proved that ho did comply with tho condi- 
tions. On tho contrary it has been proved that no report was 
mado at tho nearest police station within 24 hours as pro- 
vided by clause 9 (o) of tho conditions nor when tho report 
was mado, was there any statement that the cargo was 
insured. Lastly tho appellant contends that tho action was 
not brought within six months after tho loss — tho plaintiff 
thoreforo is debarred from recovering under clause 9 (/) of 
tho policy. 

(1) (1834) L. R. 9 App. Gaa. 071, 034. (2) [1893] 1 Q. B. 340, 344. 
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IIiB faoo of th© plsadiaga the phiUitiS is clearlj^ ban^ 
Be°S ^ “ ** alleges the loss 

'*^Pnisx-4»i> oocurred on October I4th and that his cause of action accrued 

If that statement bo true then his time for bringing the 
B BOjom Ta action must expire on April 14th, and indeed the plaintiff onlj 
becomes entitled to that delay if month be construed as 
HAnwoToy « calendar month/* and if notwithstanding the very express 
words of the policy “that the action shall be commenced within 
the term of six months next after any loss or damage shall 
occur, and if any such suit or aotion shall be commenced after 
the e32>iration of six months next after such loss or damage 
shall have occurred, the lapse of time shall be taken os con* 
elusive evidence against the validity of the claim/* the English 
rule of construction be adopted, and thedayof the occurrence 
excluded from the period ; Sadcliffe v. Barthohmeto {!), 

But the appellant contends that even adopting the English 
rule of construction and excluding the day of the occurrence 
the plaintiff is out of time, because ” month ** means “ lunar ** 
and not an English calendar month* 

In England there is a <hotum at Nisi Prius in the case of 
Hart V. Middleton (2) to the effect that in mercantile trans* 
actions “ month ** means calendar, and not lunar month, but 
that dictum is directly at variance with the case of jBrwncr v, 
Moore (3), which lays down that month memis lunar month, 
though the presumption that month means lunar month can 
bo displaced by evidence to show that in any particular in- 
stance it was intended by tbeparties to mean calendar month 
or that there was a custom or a statute under which month 
meant in the particular case calendar month. That tiie latter 
case, which is a carefoUy condsidered judgment and not the 
dictum ialfari v.ATtd^eton (2), expresses what is really the law 
is shown by legislation for in the Sale of goods Act GO and G1 
Viet. c. 71, section 10 (2), it is enacted that in a contract of 
sale “ month *' means primd facie “ calendar month.” Th" 


(J) 11892] I Q. B. lOL (2) (1813) 2 a A S: *. 

(S) fieOt].! Ch. 306. 
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provi«inn would Imvo l)r*on qtiitf' iinn»T<*»ctry lind tlic dictum 
in //firl V. (I) licon n rom^l ptntrnicnt of the Iaw. 

th»' hw n« hid down in //rMn<T r. .Viv>rc (C) applicnhlo 
hm* ! To hepn uilli n ron*on rxi«t^ for int^rprctine “ month” 
in lhl< ronntrj* to mean lunar month trhich doe^ not oTi«l 
in Tnpland. Here n month if ft lunar month would rxprej»a 
the Mmo periofl of timo to nil the peoplrauho dwell in India, 
while if conctnifxl na a calendar month it would not, hut would 
vATj* with the diflercnl ealendara M«e<!, t.e., wliether Knglioli, 
IJengali, Sambal, etc. If therefore ** month ”,|wcre construed 
calendar month, tlion nnolher question would have to ho 
' dctcrmine<l, nnd llial would he hy what calendar the montli 
was to ho mea5ure<l, and in nil cA«e^ where tlie contract- 
ing parties were nccustomc<l to ti«e difTerent calendars, ns for 
example in a contract helueen an Kngli-'hman and ft nengali, 
it would he necessary to prove liy evidence whicli calendar 
tlio parties intended their mouth to he mcasurwl by. 

Ihit I think the course of legislntion shows that the word 
” month *’ in fmh'a ns in Kngland menns pn'nid fncit lunar 
t montli. In the Penal Code it is enneted that whore the word 
month is us(*d, it is to ho understood tlmt the month is to ho 
reckoned according to the IlritWi cnlcndnr, nnd n similar 
provision is to he found in the Succession Act nnd General 
Clauses Act. I can find notliing in tho Contract Act defining 
the meaning of “ month” m a contract. Inasmuch ns in tho 
Acts to which I have referred month ” has n statutory 
meaning, I infer that it would not liavo Imd tlmt meaning 
but for tho statutes. 

As there is no Act giving thi.s statutory moaningto tho word 
month in a contract to indemnify, I take it tlmt in such a con- 
tract month bears the same meaning that it ivould priwd /acie 
bear under English Law nnd would mean a lunar month. 

For this reason, whether the loss occurred on tho 14th 
October as alleged in tho pleadings nnd in the report made 
to tho police or at 2 a.si. on tho ICtli as stated by some of tho 
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(S) [1904] 1 Cb. 300. 
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witnesses, I think tlint the plftintifTs suit is barred by clause 9 
{/) of the conditions nppearing on 'the face of the policy. It 
has been argued that tlio defendant a wero bound to have averred 
tlio breach of this condition in tiicir •written statement, I do 
not think eo because it was apparent on the face of the plaint 
for the plaintiff embodied in his plaint the policy and dated 
his plaint so as to abow that it was filed more than six months 
after tho date of the loss. 

In my opinion, therefore, tho plaintiff’s suit must fail because 
it has hconshowm that h© did not comply with clause 9 (a) and 
it has not been sbowTi that be did comply with clauses C and S 
of tbo conditioru? on which tho defendants were "willing to in- 
demnify him against loss, and secondly on the ground that his 
action is not brought within the time limited by clause 9 (/) 
of tho conditions on tho policy. I agree, therefore; that the 
appeal must bo allow'ed. 


FnETCHKR J. Tho judgment delivered by the leame 
Chief Justice represents my judgment in the matter, and 
therefor© agree. 

Ajyp&xl allowed 

Attorneys for the appellant Company : il/oj'pnn <fc Co, 
Attorneys for the respondent : B. N. Sasu d: Co. 
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Btjore Hr. Juihet Afooltrj^c an*! Air. Jutttet Cartidiiff. 

JOGENJORA CfLlXDKA i^OY Isc 

P. Jan 

SHVAJl DAS.* 

Zimiloiion Aet (XV 0 / 1S7T). Scft. II. Art 160~^ Uevivar 0 } jud^mtni." 

meaning and effect c/— syctM {aciat, analyst* o/—^Legttlalure, tU pov^cr ta 

alur /qif* ani correct atore of Court* and stgntffennu of Us siUnet-^ 

Civil Proeedart Code (XIV of ts, 230, 234-^Pormat application 

. for of deceased dtcrecholdtr, noc cJnoJuf«Zy necessary -^Two 

Codes, not to be so construed as to be tonfitcitnj — Protedure Code (V of 

ISOS), s. 4S. 

UTjea the legtslatuw u'wJ the totiu “tovivof ol judgment ” in the tirai- 
tatioQ AcUof It^Tl and I877i they hed m viost the procedure embodied in 
a. 216 o( the Code oi Civtl Procedure of 1859 and a. SIS o! tho Code 0 ! 1677 

ood ajeo theproceodingatorevjve then current io the Supreme Court, wluch 
wereclotely analogoua to the (English) Coiomon Lm Procedure Act ol 1652. 

Scire foetas enaj^-zed nnd its liisloty Irarod. 

Therein the same provision fo» revivor of Judgmonte under tfio present latr 
b 9 there woe under the old Ststutes of Liroitation. 

Tincavrie Daicn v. Debendro Nath Moolerteeit) dissented {rum. 

Arhootosh Dui{ v. Doorga Chum Chatietfee (2) followed. 

Honohar Doi v. PuUeh Chand (3) explained and distinguished. 

The balance of authorvty prepondorates largely m favour of the view that 
the Statute of Limitation to which a ^ndgiueut vs subject ceases tu run upon 
a rew'wir of the judgment, where the maUet is not governed by Statute. 

Thff English case-la^ on tbo point dealt with. 

It isa weU-settlod principle of construction that the Legislature la presumed 
to know not only the general principles of law but the construction which 
the CouH# have put upon particular Statutes. 

English and American laadmg cases cited. 

The principle 0 ! constructMjo above enunciated is based on the ground 
that, aa Legislature knows what the law U and has the power to alter it, any 
mistake on the part of the Judges may at onoo bo corrected, and the absence 

•Appesla from Original Orders, Noa. 447 and 4B0of 1907, against the orrler 
of Fareeh Nath Chatterjee, Subordinate Judge of Hooghly, dated July 1. 1907. 

(IJ (1890) L L. R. 17 Calc. 491. ( 2 J (1880) L L. R. 6 Calc. 504. 

(3) (1003) L L. B. 30 Calc. 979. 
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lOQO of «ny auch corrcctwt\,#pecUUy littting ^ bngjTOriod of timo, ind5CfttM thsi 

JooR^JHA Courts hftVfi rigiitly A*»crrtftw»tJ the intention of t1io Icgialature. 

CnAJfDRA Phtinn w Johnson (I) follotreti 

Soctlou 230 of tho Codo of Civil l’focc<luro» )$y2> ought not to ho lo con* 
?nTA»{ Dab ^ wnfiict with tho provisjona of Art. I SO of the LimUatioB 

* Act of 1877. 

Alayaihai /VfmiAot v. TriOAutrmJaji »fny/nYjnrf<'M (2), Oanapathi v. 
Palasundaro (3) mid Fuitch AVifOm Chovdhry v. Chundrahcii CAoirdArairt (4) 
foUoirtxl. 

Code of Civil Drocetluro of lOOS, s. 48, notiecd in this counectioo. 

It is not necessary for ilio remaining decrco'holdcra to malcoa iormal Bppli-' 
cation for eubstitutionof o tlcccAsed dcerco-iioldcr. Section 23-i of (he Code 
merejy requires that the fcgrtl rcpccscntativo sliould apply for execution of the 
decree nnd tliat his nsnio should Ims brought on tho recortU 

S)iuA Nadir Uotftin w Dohoo Pcorco TAot'iWartrtee (5) atxd B<tlkitho<in v. 
JlfaAommrd STotnas Afire (6) Wferred to. 

ArPEAL by Jogendra Chmidra Roy, tho judgment-debtor. 

Balkisscn Ras, SbyAui Das and Mathura Das obtained a 
decree against Jogendra Chandra Roy* in tho Calcutta High 
Court on tho 16th December 1691, and in execution realised 
only a email portion of the decretal amount. On the 30th 
January 1897, a second application for execution was madci 
praying for attachment of decree No. 642 of 1893 in favour of 
Jogendra Chandra Roy, tho judgment-debtor. The application 
proved useless owing to tho subsequent final discharge of 
Ramsadoy Barat, the judgment-debtor in suit No. 643 of 1893. 
There was a third application for execution on the 1st January' 
1903 by Shyam Das and Mathura Das, for themselves and as 
the heirs and legal xoprcaontativcs by survivoTship of the^ 
deceased Balkissen Das. The decree was then sent under 
ecotion 223, Civil Rroceduro Code, to the Court of tho Suborn 
dinato Judge of Hooghly for execution by that Court. On the 
17th August 1906, Shyam Das and Mathura Das applied for 
execution of the decree in tho second Court of the Subordi- 
nate Judge of Hooghly. judgment-debtor objected on 
tho grounds that tho substitution should liare been made jor- 
maUy and in the High Court, where the decree was passed, 

(1) (1844) 7 Jr. U II. 535. (4) (1892) I. L. H. 20 Calc. bbU 

(2) (IfiSJ) J. H. 6 Bom. 25fi. (6) (1R73) 19 W. B. 255. 

(3) (1884) 1. L. Jl. 7 aiad. e4a (6) (1872) 4 All. IT. C. 9^ 
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that execution was barred by limitation and that the present 
decree-holders, having previously attached a decree obtained 
by the judgment-debtor against one Ramsadoy Baratandthe 
said judgment-debtor thereby being prevented from realizing 
his dues under the attached decree and having suffered loss 
in consequence, the present decree for execution should be 
treated as satisfied. The Subordinate Judge disallowed 
the objections. The judgment-debtor thereupon appealed 
to the High Court. 

Bobu Jadunath Kanjilal, for the appellant. The applica- 
tion for execution is barred by limitation imder Article 180 
of the Limitation Act. Under the present law, there is abso- 
lutely no provision for revivor of judgment, decree or order. 

Even if there is, in this case, there has been no revivor. I 
rely on Tincourie Daim v. Debendro I^ath Moohrjtc (1). 

[Mookebjee J. Wliat do you say as to Ashvtosh Dull v. 

Doorga Churn ChatUrjee (2), FutUh 2Carain Choudhry v. 

Ckundrahaii Choudhrain (3), Suja Ilosscin v. Monohur Da8{i) 
and tho cases in tlio other High Courts : Ganapathi v. Bala- 
sundara (5), Umrao Singh v. Ixichmi A’aram (G) and Beni 
Jdadho V. Shxva Karain (7)t] 

After tho dccisionm TirjcouTtc Dawn v. Dclcndro Kath(l) 
v,o must regard tho earlier decisions erroneous. The still 
recent case of Monohar Das v. futtc/i t'hand (8) is iu niy 
favour: see al-o Suja llosscin v. J/o«o/<ur Das {0). There 
should bo a rcfcrenco to tho Full Bench if the cases I ha\ o cited 
aro not followed. 

I/istly, hubstitutiou on tho death of a judgnicnl-crcdjtor 
should have be<‘n opphctl for in tlio Original Side of the High 
Court. No other Court had tlie authority to jirocerd uith 
tho e-MH-uition at the instaneo of the remaining dt'crct*- 
lioldcrs. 

L.U.KC»t<- Oi. IW 

C) (1^“'') 1. 1.. U 0 C*i\r. f.01 (f) (ll-OI) L IL rr, AIL rM. 

(3) (If'*:) 1. 1- u :oca)<-. ;..m. iT) « .ull. j. 

(1) (if.'f.) 1. 1. !i. :i :u. i**) (it-'J) i.1- il vtj, 

(») (IfP.') 1. L.1LS2C**P. «:l 
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^ [Mookebjee J. I3 actual substitution of the name of the 

legal representativo, by formal application, absolutely ncces- 
Bot sary for tho validity of execution proceedings ?] 

SHYAsiDAf. Bahu Baidyanath Dutt (Bahu Tarinidas Banerjee with 
him), for the respondents, were not called upon. 

Cur. adv. vuU. 

Mookerjee and Carnddff JJ. This is an appeal on 
behalf of the judgment-debtor against an order for execution 
of a decree obtained by the respondents decree-holders against 
him on the i6th December 1891 on the Original Side of this 
Court. The decree was originally in favour of Balkissen Das, 
Shyam Das, and Mathura Das and was for a sum of Rs. 11,044 
with interest. On the 5hid January 1892. execution proceed- 
ings were instituted, in the course of which a sum of Rs. 824 
was realised. On the 30th January 1807, a second application 
for execution was made and the decree-holder applied for 
attachment of the interest of the judgment -debtor in a decree 
passed in another suit. Notice was served on the judgment- 
debtor and an order for attachment was made. The judg- 
ment-debtor under that decree, iiowover, was an insolvent 
and obtained his final discharge ; no further proccedingB were, 
therefore, taken by the respondents on thoir application for 
execution. Subsequently Balkissen Das, ono of tho dccrco- 
holdcrs, died, and on tho Ist January 1903, tho remaining 
decree-holders, ono of whom had by survivorship acquired 
the interest of tho deceased dccrco-holdcr applied to tho Ori- ' 
ginol Sido of this Court for transfer of tho dccreo to tho Court 
of tho District Judge of Hooghly, within tho jurisdiction 
of which Court, it was alleged, tho judgment-debtor resided 
* and possessed properties. Notice was h<sued under section 
248, Civil Procedure Code of 1882, upon tho judgment-debtor 
on the 31st January 1903 and as no cause was shown on his 
behalf, an order was made on the 10th August 1906 for the 
issue of tho necessary certificate. Tlio decree was then trans- 
mitted to the Court of tho Sabordinato Judge, and on the I7th 
August 1906 tho dccTCO-holders presented in hla Court the 
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usual application for c.xccution. Notice was issued upon the I909 
judgment-debtor who appeared on the 8th December 1906 Joqeotba 
and objected to the esccution substantially on the ground rot 
that the decree under execution was barred by limitation and 
also alleged that the property sought to bo attached belonged 
to a religious endowment and was not liable to bo sold in 
execution. The Subordinate Judge overruled these objections 
and ordered execution to proceed. The judgment-debtor has 
now appealed to this Court and on his behalf tho decision of 
the Subordinate Judge has been challenged on four groimds, 
namely, first, that as tho judgment-debtor has been declared 
an insolvent and all his properties have been vested in the 
Official Assignee, execution cannot proceed ; seeo7}dIi/,ih&t the 
application for execution is barred by limitation under Article 
180 of the second schedule of the Limitation Act of 1877 ; 
thirdly, that as one of the decree-holders had died, the other 
decree-holders could not proceed with execution till they had 
made an application for substitution, which if made could be 
entertained only by tho High Court, and fourthly, that as the 
decree-holders had in the second execution proceedings obtained 
an order for attachment of a decree in which tho judgment- 
debtor was tho decree-holder and as by reason of their default 
tho interest of the judgment-debtor in that decree had been 
extinguished, the decree-holders should not be allowed to 
proceed with tho present execution We shall consider these 
objections in the order in which we have stated them. 

In support of his first ground, tho learned valdl for tho 
appellant has invited our attention to an order made by this 
Court in its Insolvency jurisdiction on tho 9th April 1878 by 
wliich the appellant Jogendra Chandra Boy was declared an 
insolvent and his assets were vested in the Official Assignee. 

There are no materials , however, on tho record to show what has 
happened since 1878. Nor is there anything to show that the 
appellant has obtained his final discharge. This particular 
ground was not urged in the Court below, and all we need 
obser%’o, is that upon the materiab on the present record, the 
appellant has not satisfied us that he is entitled to protection 
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from execution under tho decree obtained by the respondents. 
Tlio first objection taken on bciinii ot the appellant must 
consequently bo oremilcd. 

The second ground urged on behalf of the appellant is that 
the application for execution is barred by limitation under 
Article 180 of the Limitation Act of 1877. That Article 
provides that an application to enforce a judgment, decree or 
order of any Court established by Royal Charter in the ex- 
ercise of its ordinary original civil jurisdiction must be made 
within 12 years from the date when a. present right to enforce 
the judgment, decree or order accrues to some person capable 
of releasing the right, provided that {we quote so much only 
of the section as has any application to the case before us) 
when the judgment, decree or order has been revived, the twelve 
years shall be computed from the date of sucli revivor. The 
learned vakil for the appellant argued that there is no provi- 
sion under the present law for the revivor of a judgment, decree 
or order, and that in any event, there has not been inthe present 
case such a revivor as is contemplated by the Limitation Act, 
He candidly conceded, however, that his contention was op- 
posed to a series of decisions of this Court, namely, tho eases 
of Ashnlosh Duit v.DoorgaCkvrn Chatter ju {\),FitUBh Hamm 
Chou^hrij V. Ckundrahati Chotvdhrain (2), Suja Hossdn v. 
Mondhur Das (3). It was also not disputed by him on behalf 
of the appellant that the rule laid dovm in these cases had been . 
accepted as good law by the Madras High Court in Ganapathi 
V. J5a7aa«ndam (4) and by the Allahabad High Court in 
Uinrao Singh v. Lachmi Harain (5) and in J5en* Madho v. 
Shiva Narain (6). Tito learned vakil for tho appellant, how- 
ever, strenuously contended upon the authority of the obser- 
vations of Mr. Justice Wilson in the case of Tincofi^is Datcn v. 
Dehemiro Haih Moolerjee (7) that those decisions were erro- 
neous ; and he also placed reliance, to 8ome extent, upon tho 


il) {iSSO) I. L. R. fl Calc- 504, (4) (1SS4) T. I*. R. 7 Statl. 540 

{2J (1802) 1. 1*. R. 20 Calc. SSI. (5) {1004) L L. R. 20 501 

(3) (IS06J I. L. R. 24 Calc. 244. (G) (1007) 4 All. L. J 40’. 

(7) «800) I. R. 17 Calc. 401. 
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cases of Monohar Das v. TutUh Ohand (1) and Suja Hossein 
V. Monohur Das (2) which latter, however, was subsequently set 
aside on review, the judgment on rehearing 5«;a v. JI/ono^«r(3) 
negativing the contention of the present appellant. In this 
state of the authorities, the learned vakil for the appellant 
invited us to consider the matter upon principle in view of a 
possible reference to a Full Bench. 

Article 180, to the terms of which we have alreaay referred, 
provides that the period of 12 years is to bo computed from 
the date of revivor of the judgment, decree or order sought to 
bo enforced. The term revivor is nowhere defined in the Limi- 
tation Act, nor is any doHnition of the term given either in the 
General Clauses Act or in the Code of Civil Procedure. As 
pointed out, however, by Mr. Justice White in Ashutosh Dutt 
V. Doorga Chum Chatlerjec (4) the provisions of Art. 180 are a 
reproduction of those of Art. 169 of the limitation Act of 1871, 
which again were based upon section 19 of the Limitation Act 
of 1869. At the time when the Limitation Act of 1859 was 
passed, there was a procedure for revivor of judgment on the 
Original Side of this Court. The 195th of the Rules of 1851 on 
the Plea Side of the Supreme Court recognized the principle that 
execution could not issue upon judgments more than a year old 
without issuing out a writ of scire facias against the defendant ; 
and a reference to the Plea Rules of 1837 (Rules and Orders of 


*1909 
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the Supreme Ck)urt by Smoultand Ryan, 1839, Vol. II, page 
93) shows that the rule in question had been in force for many 
years and had been introduced into the Chartered High Ckiurts 
from the English law which governed its operation and effects. 
There can be no question, therefore, that when the Limitation 
Act of 1859 was passed by the Legislature, proceedings for 
revivor of judgment were matters of common occurrence and 
the Legislature had undoubtedly this procedure in view when 
they laid down in section 19 of Act XIV of 1859 that the 
period of twelve years was to run from the date of revivor. 


(1) (1903) I. L. R. 30 Calc. 979. 
(3) (1895) I. L R. 22 Calc. 921. 


(3) (1896) I. L. R- 24 Calc. 244. 

(4) (18SO) T. L. B. 0 Calc. 501. 
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When, however, the Limitation Acts of 1871 and 1877 were 
JoorNi>ax'. passed, although the term "royivor” was reproduced, the 
Cn^^iu scire /actaa had become obsolete and its place had been 

Sittam^Bjis procedure contained in sections 216 and 216 of 

Act Vm of 1869 which were replaced by sections 246 and 248 
of the Codes of 1877 and 1882. The question therefore arises, 
what operation had the ILegislature in view in 1871 and 1877 
when they spoke of revivor of judgment in the Limitation Act. 
It would be unreasonable to assume that the Legislature con- 
templated a contingency which could no longer possibly arise. 
It is consequently necessary to examine for a moment the true 
nature of the process of revivor of judgment by the writ of 
scire facias and to determine whether there is anything in the 
present law which substantially corresponds to that process. 
Now, it is a matter of common learning that «cire/aciatf was a 
writ founded on some matter of record, as rccogniranco or 
judgment, on which it lies to obtain execution or for other 
purposes as to repeal Letters Patent, hear-errors, etc. In 
general, it was a jmhcial writ issuing out of a Ck)UTt where the 
record was, because the defendant might plead thereto ; it was 
considered in law an action ; therefore a release of all actions 
was a good bar to scire facias ** : Tidds' Practice, 1828, Gimp. 
43, page 1090. In other words, a scire facias was a judicial 
writ issued for tho purpose of substantiating and earrjdng into 
effect an antecedent judgment. As pointed out in Freeman 
on Judgments, Vol. 11, section 442, before a judgment wm 
either satisfied by payment or barred by lapse of time, it migld 
become temporarily inoperative so far as the right to issue 
execution was concerned, and so continuo* until something was 
done by which each right was revived ; in this condition it was 
usually called a dormant Judgment. This dormancy in Judg- 
ments yv&a at common law usually created either by a change 
in the parties, plaintiff or defendant, or by the lapse of time 
without the issuing of execution. There were also casfs la 
which execution was to be I'sued in certain contingencies only , 
and in which it became necessary to establish the existence of 
the contingency before the writ could f>e regularly i'^flcd out. 
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So llio judgment miglil Imve boon RitUficil tlirougli fraud 100» 
or mi-^tako or by execution upon propertj* not belonging to tlio Jookkor* 
defendant, and it miglit, tbereforo, he iieee«'»nrj* to Pet nsido 
the patisfaction and to obtain leave to i^ptie further execution. 

N^Hien from any cau'^o it became nece«pan' to apply to a Court 
for a revivor of the right to i'^pno execution, the remedy' of the 
plnintilT was by a «rirr facioA. As was vcr 3 ' clearly put in 
Brown v. JlarUy (1) “a <cjrc/aciVi«to revive a judgment is not 
an original l)Ut a judicial writ founded on pomo matter of 
rccoitl, to enforce execution of it , and properly speaking, jr 
onl^' the continuation of an action, a slop leading to the exe- 
cution of a judgment already obtained nn<l enforcing the ori- 
ginal demand for which the action wa.s brought. It createfl 
nothing ancu' hut may bo said to reanimate that which be- 
fore had existence hut wliosc vital powers and faculties aro, as 
it were, suspended and without its statutory influence, would 
bo lost." The objects of a scire facias therefore were : (i) to 
;roTivo an ordinary judgment between the parties thereto, (U) 
to obtain execution whore a now party is to bo charged or bene* 

^ fited, (iii) to obtain execution on a contingent judgment upon 
the happening of the contingency. As between the original 
parties, a scire facias became necessary, (i) where by the fault 
of the plaintiff no execution had issued out within a year and 
a day after the entry of the judgment, (ii) where at any 
time tho judgment seemed to bo satisfied when m fact it re- 
mained wholly or partly unpaid. The cases in which it be- 
, came necessary to prosecute a scire facias to obtain tho benefit 
of an execution for or against a now party, arose when a change 
of parties occurred through the death, marriage or bankruptcy 
of one of the parties: see Freeman onExecutions,Vol.I,Secs. 

27, 28, 53', 64, 83, 84 and 85. The writ was next served, and 
upon return made, if any one appeared in response to the writ, 
he would bo beard. It is unnecessary to consider what might 
be pleaded by the defendant either in bar or in abatement, 
but it may be generally stated that no ground of defence anterior 
to the old judgment sought to be enforced could be brought 


(1) (1848) 2 FU. 1C4. 
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forward, just as no cauao of action beyond tbo old judgment 
could bo asserted and no relief beyond what was embraced 
therein obtained, rinally, the judgment entered upon the 
ficfrc/flcios wciiid be simply tliat tbo j)iaintjff will have execu- 
tion for the judgment mentioned in iho said ffctre facias and 
costs : bVooman on Executions, Vol. I, section ®2 (a). The 
substance of tlio matter, so far as wo are concerned, may there- 
fore bo thus stated ; a scire facias is a judicial \vTit founded on 
some matter of record and havmg for its object the proron- 
tion of imduQ surprise by intorposuig itself as a warning be- 
tween judgment and execution wherever a now party is to be 
charged or UuucUtcd by such execution, whouover such execu- 
tion is contingent, after judgment, on the existence of certain 
circumstancca to bo first proved by tho party charging ; and 
lastly, whenever execution has been delayed beyond the ^e- 
cified period (a year and a day under tho common law) after 
the judgment was signed, that delay not arising from the party 
charged: Bingham on Judgments and Execution, page 122; 
Freeman on Execution, Vol. I, section 81. 

If now we bear in mind the essential features of a writ of 
scire facias and of the result to bo gained by a recourse to it, 
it is by no means difficult to identify it substantially with the 
procedure embodied in section 248 of tho Code of Civil Pro- 
cedure. The object of this procedure as also of tho procedure 
embodied in tho corresponding section 21b of the Code of 1869, 
was to give notice, so as to prevent undue surprise to a judg- 
ment-debtor when more than one year had elapsed between 
the date of the decree and the application for execution or 
when the decree was sought to bo enforced against tho legal 
representative of the party against whom the decree was ori- 
ginaliy made. It seems to us to be fairly obvious, tberefoxe, 
that when tho Legislature used the term “ revivor of judgment 
in the Limitation Acts of 1871 and 1877, they had in view fh® 
procedure embodied in sections 216 of the Code of 1869 and 248 
of tho Code of 1877. 

We are further fortified in this view by an examination of 
the provisions of tho Common Law Procedrure Act of 1862, 
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'1009 between the same parties and was only necessary because the 

A time for execution had elapsed* a new present right to receive was 
Roy given by the judgment in scire facias when that right was neces- 

SKT^’l>Aa ^ consequence of tlio death of the parties. This doctrine 
was approved by Lord Lyndhurst in Farrel v. Oktson (!) and 
may bo taken as settled as regards a revivor against the repre- 
sentatives of a deceased party to the existing judgment. This 
case before the House of Lords, however, left open the effect 
of a revivor as between the original parties. The question 
was directly raised in Qrijfin v. Blake (2) and it was held by 
Smith 51. R. that time should begin to run afresh from such 
revivor, as well as from a revivor where there was a change ol 
parties. This decision was approved by the Judicial Com- 
mittee of the Privy Council in In re Blake (3). This view is 
also supported by the Iiigh authority of Lord St. Leonards 
(Real Property Statutes, 123) and Mr. Prideaux (Judgments' 
67). We are not unmindful however that ovon in Ireland a 
question has been raised as to effect of the procedure substitut- 
ed for the writ of revivor by the Rules of the Supreme Court 
(Ir.) 1891 Ord. XLII, Rules 24-25, which correspond with the 
English Rules of the Supreme Court 1883, Ord. XLII, 
jRules 22 and 23. With reference to this procedure, which 
corresponds with what is laid down in section 248 of the Code 
of Civil Procedure of 1882, Mr. Justice 0*Brien raised the ques- 
tion in Evans v. C’i>ortn€l/ (4) whether an order for leave to 
issue execution under the Judicature Act would have the effect 
that was ascribed to a revivor by the House of I<ords in Farran 
V. Beresford (6). But no reasons were assigned by the learned 
Judge in support of his opinion that the force of the Judicature 
Act would bo held to deprive such an order of all efficacy as 
a means of making time run afresh. Wo are however hero free 
from any such possible difficulty. We are called upon to con- 
strue Art. ISy of the second schedule of the Limitation Act and 
to determine the meaning and scope of the term revivor of 

(1) tlSU) 11 ct and r. TM. (3) (1853) S Ir. Ch. Rep- «*• 

{i) 0m)2Ir.Ch.R«p.6t5. (i) (1885) IS L Jr. 4i5. 

(5) (1843) 10 a. A F. 31«. 
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judgment used tlieroin. ^Vhcn we look to the history of the 
legislation on the stihject, trc find it diflicult to resist tho con- 
clusion that tho Ix^idatUTO must have intcndwl by “ revivor 
of judgment ’* tho procedure prcserihetl in section 248 of tho 
Code of Civil Procedure of 1882. With nil deference to tho 
opinion of Mr. Justice Wilson in Tincoirne Datcn v. Dehendro 
.VfltA Moohcrjte (1), an opinion uhich H no doubt entitled to 
great weight, wo nro conse^iuontly not prepared to share the 
doubt cxprcsse<l by thntleamw! Judgo. We observe that no 
reasons arc stated in support of the doubt e.tpressc<l, and tho 
learned vakil for tho appellant has not been able to assign 
any substantial reason in support of that view. An analysis 
of tho nature of the writ of fctrt facias or of tho writ 
of revivor shows conclusivclj* that a proceeding under 
section 248 of tho Code of Civil Procedure of 1882 is in 
its cssenco and result identical for our present purposes with 
tho former. Wo must, therefore, uphold tho view taken in 
the case of Ashutosh Dull v. Doorga C7Ai/r« Chatterfet (2) as 
well founded, and wo aro not prepared to dissent from the 
series of decisions in which that view has been approved and 
followed. It may bo added that there aro other weighty reasons 
in support of the view taken by iis. Tho case of Ashutosh 
Dutt V. Doorga Charan Chalterjee (2) was decided so far back as 
1880, shortly- after tho Limitation Act of 1877 had come into 
operation. Since then, and inspite of the doubt expressed by 
Mr. Justice Wilson, tho Legislature has not intervened. On 
the other hand, we find from tho new Limitation Act (IX of 
1908) which consolidates and amends the law on the subject, 
that tho provisions of Article 180 are reproduced asArticlo 183 
without any alteration. The inference seems irresistible that 
the judicial interpretation of Article 180 to which wo have 
referred, correctly represented the intention of the liOgislature. 
It is a well settled principle of construction that the liOgisIature 
is presumed to know not only the general principles of law but 
the construction which tho Courts have put upon particular 
statutes. In the words of Lord Campbell 0. J. in Mansell v. 
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fact that an application has been made for execution of a decree 
and notices have been issued under sections 232 and 248 of the 
Code, does not operate as revivor within the meaning of Article Boy 
180. In the case before us, there was an order for execution, Shyam’da*. 
and the decision relied upon is on this ground obviously dis- 
tinguishable. 

It may be contended, however, that the application is 
barred under section 230, Code of Civil Procedure, which pro- 
vides that where an application to execute a decree for pajunent 
of money has been made under that section and granted, no 
subsequent application to execute the same decree shall bo 
granted after the expiration of 12 years from the date of the 
decree sought to be enforced. In the present case, as already 
stated, the decree was made on the 16th December 1891 and 
an order for execution imder section 230 was made in the first 
execution proceeding of 1892 as also in the second execution 
procee(Rng of 1897. It may therefore be argued with some 
plausibility that, if Article 180 saves the execution from Umi- 
tation, section 230 presents an effective bar. There is no sub- 
stance, however, in this objection, for as was pointed out in the 
cases of Mayahhai Prembhiiv. Trtbhuvandas Jagjttxindas (1) 

Oanapathi v. Salasundara (2) and Fatlek Narain Choudhry v. 

Chuvdrabati ChowdJirain (3), section 230 ought not to be so 
construed as to make it conflict with the provisions of Article 1 80 
of the Limitation Act. What was ruled in these cases was that 
the provisions of the two Acts ought not to be so interpreted 
as to contradict each other, and that, therefore, section 230 
cannot be taken to limit Article 180. It is worthy of notice that 
this interpretation has subsequently received the sanction of 
the Legislature, and in the Code of Civil Procedure of 1908, 
section 48, which replaces the 3rd and 4th paragraphs of section 
230 of the Code of 1882, expressly provides that nothing in'that 
section shall be deemed to limit or otherwise affect the opera- 
tion of Article 1 80 of the second schedule of the Indian Limitation 
Act. Statutory authority has, therefore, been given to the 

(1) (1681) I. L. R. 6 Bom. S£8. * (2) (1S84) 1. L. R. 7 Had. MO. 

(8) (1692) I, L. R. SOtWe. Wl. 
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rulings vffliicli tjf^lnrwl Article IPO of the LlmitAtioo Act to l>e 
CnrTDR* intlepentlcnt of section S30 of fiie Co^le of Citi'I Procctltiro of 
1882, nnd, tipon the principles of constmiilon ^rhich hate 
uTAV Da**- olrcady explotned, the* inffrenee is irrreiAlihle that thwe deci- 
sions nccufAtely intcrprctwl the intention of the Irgisktorc. 
It follows conscejnently that the second gronnd tohen on 
hehftU of the nppeHnnl mnst he ovemilcel from every possible 
point of view. 

Tlie third ground token on behalf of llie appellant Tai^es a 
purely technical objection of an entirely nnsnhstant ml character. 
It is argned that upon the de.ath of one of the jndgment- 
creditors Balkisaen, an application for snhstittition onght to 
have been made to tho Original Side of this Court which passed 
tho decree, and that, in thoahsence of an or<lcT from this Court, 
tho Distriot Court to which tho decree had been transferred 
for execution bad no authority to proceed with tho execution 
at the instance of tho other judgment-creditors, ono of whom 
had obtained by aurvirorship the interest of tho deceased 
creditor. An examination of tho prorision.s of the Code makes 
it obvious that there is no foundation for this contention. The 
Civil I*roceduro Code does not expressly provide for an appli- 
cation for substitution under circumstances like these. There 
is no provision which renders necessary tho actual eubstitn- 
tion of tho name of tho legal representative for tho vnb'dity of 
thoproceodings in execution. Section 232 merely requires that 
tho legal ropresontativo should apply for execution of tho decree, 
and that his name should bo brought on the record : St/tid lH'adir 
• Hossetn V. Baboo Pcaroo Thovildarince (1), Balkishoon v. Mahom- 
med Tamaz AlUe (2). This provision was Bubstantially complied 
with in tho case boforo us. Tho surviving decree-holders in their 
application to this Court for transfer of tho decree stated that 
tho creditor Babdsson Das was dead and that Sham Das, one of 
tho other oxeoution-oroditors, was his legal representative. The 
application further contained a prayer that Shyam Das and 
Mathura Das, tho two surviving execution-creditors, might 
bo allowed to obtain a transfer of the decree to the Court of the 
{2) (1872) 4 AH. H. c. W>. 


(J) (1875) ieW.R.tS5. 
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District Judge of Hooglily for execution. Upon notice to the 
judgment-debtor and \nthout any objection, the order for 
transfer ^%•as made. In our opinion it was not neccssarj' for 
the decree-holders to make a formal appUcation for substitu- 
tion in the Court of the District Judgo ns they did ; they were 
quite competent to carry on the execution without any such 
applic.ition. Tho third objection, therefore, cannot bo sup- 
ported and must bo overruled. 

Tho fourth ground taken on behalf of tho appoUant raises 
a question of estoppel. It is contended that by reason of tho 
negligence of tho present respondents, who had attached a 
decree in which tho judgment-debtor was the decree-holder, 
his rights under tho decree have been extinguished by limita- 
tion, and therefore tho respondents are not entitled to proceed 
with execution till at any rate they have indemnified the 
appellant for the damage which ho had sustained. No such 
objection, however, was taken in tho Court bolow and there 
are no materlab upon tho record upon which this question 
can bo determined. Apart, therefore, from the question, 
whether on objection of this character is maintainable in exe- 
cution proceedings, wo must decline to entertain it on the 
ground that it had not been taken at an earlier stage of the 
proceedings. Tho fourth ground of objection also must there- 
fore be overruled. 

The result is that none of the grounds upon which the deci- 
sion of tho Subordinate Judge is challenged con be maintained. 
Tho appeals, therefore, fail and must be dismissed with costs. 


1009 
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CRIMINAL REVISION. 

m. JxMxct ndtmxrrxHl and Mr. Justice Ityves. 

SALT 

V. 

EMPEROR.* 

TTfinM# — ^(cfeinent of uxtncM taken by the police duriny the xnxMtigation and 
recorded tn the Special Diary-Copies p< such etatements xthen to be ffitrn 
to the aeeused— Criminal Procedure Code {Act V of ISOS), $$. 161 and 162 
^Practice. 

^Vhero the trying Mftgistrale, at tl»® inatanco of tho occiwed, callM for the 
Btatementa of certain proaoeutton witnesses recorded by tho police during their 
investigation in tho special diary and then rctumod them to tho poHco 
without’ recording an order that ho did not tliink it expedient in the interests 
of justice to f umi'ih tho accused with a copy , and also di^Uowod an application 
to summon a defence witness r— 

Beld, that the Sessions Judge sliould re*hc&r the appeal ood examine this 
iritncea, and send for tho statements recorded by the police and, if he found 
anytliing in tliem of advantage to tho accused, that he should also summon 
the mtaessos tvho made them and allow cross-oxominatton after suppljdng 
the accusod witii a copy of their statements. 

The petitioner, who was a Claims Inspector on tho Eastern 
Bengal State Railway, was charged with criminal breath of 
trust as a servant under section 408 of the Indian Penal Code, 
and convicted by tho Joint Magistrate of AUpore, on the 14th 
September 1908, andsentonced to three months* rigorous im- 
prisonment and a fine of Rs. 500. In September 1907 the 
petitioner was deputed by the Railway Company to Goalundo 
where, it was alleged, ho sold 180 bags of damaged rice to 
one Buldeo Thakur and received a hundi for Rs. 1,320 which 
ho cashed in Calcutta, and of this sum ho credited Bs. 820 to 
tho Railway Company and misappropriated the balonco. 
The trial commenced on tho 3rd August 1908 upon further 
inquiry directed by the District hlagistrato of Alipore, and 
on that day six prosecution witnesses 'were examined. The 

• Crinunfkl Rorision No. 1378 of 1908, against the order of F. jB. Boo, 

Judge of the 24‘Pargaiias, dated Nov. 30, 1908. 


1909 
Jan. SI. 
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case wai next tal<cn up on tho 10th insUnt and four more looa 

pro'iecuUon witne^*^^ were examined nml four cro‘««?-cxQraine(l. salt 

On the 2lRt, the other pro«ecution witnesses were cross-oxn- Eurrnon. 

rained and a charge framed. Tlio investigating police oflicer 

was then cross-examined by tho defence, and admitted that 

Btatements of certain of tho prosecution witnesses had been 

taken down in UTiting and were entered in tho special diary. At 

tho close of his cross-examination tho counsel for tho accused 

made a verbal application to tho Magistrato for the production 

of these statement.s. Tho Magistrate, thereupon, ordered 

tho police to produce tho statements of theso witnesses 

on tho 1st September, on which date ho passed tho following 

order : “ Tho statements called for by tho defcnco from tho 

Scaldah Police have been produced before mo. They in no 

way contradict tbo evidence given, and I return them.” 

Tho accused had also applied to tho Magistrate to summon 
Mr. Hardlcss, tho Government hand-writing expert, to prove 
that tho 'signaturo of his name on tho hundi was not in his 
hand*writing, but tho Jfagistrato refused tho application. 

Tbo Court then proceeded with tbo case and tho dofonco 
witnesses were examined, and tho accused was ultimately con- 
victed and sentenced. On appeal, tho learned Sessions Judge 
’ of Aliporo upheld tho conviction but reduced tho sentence. 

Tho petitioner then moved tho High Court and obtained 
tho present Rule. 

Mr. Nortou, Mr. JfefUa and Bobit Matvmatlia Xalfc Mufeerji, 
for tho petitioner. 

The Deputy Legal Remembrancer {Mr. Orr), for tho Crown. 

Holmwood and Ryves JJ. Wo are of opinion that 
tho best way of dealing with this Rule will bo to direct that 
tho learned Sessions Judge who hoard the appeal should re- 
consider it after re-hearing counsel and examining Mr. Hard- 
less as a witness. At the same time, as tho petitioner has 
taken the ground that the statements before the police, whether 
contained in a special diary or in a diary under section 161 
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of th© Oiiuinal Procedure Code, of Tilak CSiand Borad and of 
Tilak Chand, were sent for but no order was passed stating 
Empebor. that the Court did not think it expedient in the interests of 
justice to furnish, him with a copy, wo think that the learned 
Sessions Judge should himself send for and consider the state- 
ments of these two witnesses and, if he finds that there is any- 
thing in them upon which the petitioner would be advantaged 
by being allowed to cross-examine thereon, he should also re- 
summon those witnesses and submit them for cross-examination 
after supplying copies of their statements to the petitioner. 

We, therefore, make the Rule absolute in these terms, and 
remit the case to the same learned Sessions Judge of Alipore 
for re-hearing the appeal. 

The petitioner will remain on the same bail. 

Rule absoluU. 

e. a. )f. 


CRIMINAL REFERENCE. 


Dtfore Mr. Jwtiee Camduff and Mr. Dot*. 

1003 SALIGBAM SINGH 

Fa>. 12. V. 

EMPEROR.* 


Surety bond^lAabihty af Surety on forfeiture of bond by Prineipai^Setorery 
of amounts of the bonds from both Principal and Surtty^riminol Prose- 
dure Code {det V of 190S). 5U and Beh. V. form XJ. 


Upon tb« {orfdturo oI « bond by n ponon to keep the peace for a term, tbe 
larety U U»ble to pay the eoiomt apocified ia his bond in addition to Ibe 
penalty p«d by the principal. 

Emperor v. Npa Kauny (1) diaaeoted from. 

The object of re^uiringaanrcty to auch a bond u not to enauro the T»<»vtry 
of tbe amount of the bond from the principal, but to tervo af M addition* 
for hla keeping the peace. 

QMen-Empr<»s r. ItalchsK (2) referred to. 


cf 


•Criminal Iteferenca No. 23t 
Patna, dated Nmr. Tt, IS'W. 
0) (13031 17. B. B. 31 s 
• Cr. L. J. Ind. <C3. 


Of IMS, \,y c, W. E. Pittar. SetaJona Judgo 
(2; (1B3S) L I..R. 20 Alb t'Xb 
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In a proceeding under section 107 of the Code of Criminal 
Procedure, 1898, one Saligram Singh was bound down, in the 

sum of Bs. 100, to keep the peace for one year, and the peti- v. 

’ •* . i-u Emfzbos. 

tioner, Kuldip Singh, bound himself as surety, m the sum 

of Rs. 60, that the former would not commit a breach of 
the peace or do any act that might probably occasion a breach 
of the peace during the term of the bond, and that, in case of 
his (Saligram’a) making default therein, he (Kuldip) would 
forfeit to His Majesty the sum of Rs. 60. Saligram's bond was 
declared to be forfeited by the Suh-divisional Officer of Rina- 
pore, on the 9th September, 1908, and both the petitioners 
were ordered to pay the amounts of their respective bonds. 

They appealed against the order to the District Magistrate 
who summarily rejected the appeal, on the 24th September, 
under section 615 of the Criminal Procedure Code, without 
considering the objection of the petitioner, Kuldip, that the 
lower Court was wrong in requiring a double penalty, Saligram 
having paid the amount of his bond. 

^ ^ The Sessions Judge of Patna, by his letter dated the 27th 

November, referred the case to the High Court under section 
438 of the Code, recommending the reversal of the order of the 
District Magistrate on the ground that the point raised by 
Kuldip was worthy of consideration, and had not been dealt 
with by the Appellate Court. He referred to EmperoT v. Nga 
Kaung (1). 

t^■’No one appeared in the cose. 


Caundutp and Doss JJ. This is a reference made by 
the Sessions Judge of Patna which raises the qnestion of the 
extent of the liability of a person who has stood surety 
for another bound down to keep the peace. It appears that 
one Saligram Singh was required by the Sub-divisional Magis- 
trate of Dinaporo to execute a bond for Rs. 100 under section 
107 of the Code of Criminal Procedure, and that the petitioner, 
Kuldip, stood as his surety in the sum of Rs. 60. The bond 
was ’declared forfeit by the Sub-divisional Magistrate, who 


(I) (1W5) >*. B. R. SI s 5 Of. U J. Ind. 402. 
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ordorcd tho principal and the surety to pay tho sums of 
Rs. lOOandRs. GOrespoctivoly, Against this order an appeal 
was proforrod bofoto tho District Magistrate under section 615 
of tho Codo, and was summarily rejected. One of the grounds 
tahon on tho appeal was that the Bnb*divisjona] Magistrate 
was wrong in inflicting a “ double penalty,” tho contontion 
being that, as tho principal had paid, there ought to have been 
no realisation, from tho surety. Tho learned Sessions Judge has 
recommended that the District ^lagistrote’s order be set aside 
on the ground that ho has not considered tho point above 
stated. He has himself refrained from expressing any opinion 
upon it, but has referred to tho dcoision in tho ease o! Empervr 
V. Nga Kaung (I) which appears to have bem decided in Upper 
Burma in 1906. 

Primd facie, no doubt, a surety merely agrees to pay the 
creditor failing the debtor, and his liability is, as a rule, co- 
extensive with that of the principal. But this is not a case 
of ordinary suretyship for the payment of money. As 
pointed out by Edge, C.J., in Queen-Empress v. Eahim 
Bahlish (2), the object of these provisions of the Code is to pre- 
vent crime, and not to obtain money for the Crown. It is not, 
as in the case of, for example, an administration bond with 
sureties, tho object to secure the payment of money or the 
avoidance of pecuniary loss. Hence it is provided in 
section 118 of the Codo that the amount of every bond 
demanded under these provisions shall be fixed with duo 
regard to the circumstances of the case and shall not bo 
excessive, while in section 106 it is expressly directed that 
the amount of the principal bond shall be proportionate to 
the means of the person bound down. That being so, it 
is obvious that the power to require sureties must hare been 
given with some object other than that of ensuring the 
recovery of the amount of tho bond; in other words, an 
additional security for the principars keeping the pence, net 
a surety for his paying forfeit, is demandable. 

(l) (1905) U B. B. 31 ; , (2) (1898) T. t. R. 20 All. SOS; 

5 Cr. L. lod. 463. . 
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This view is supported by the form of the bond actually 
o.tccutod in this instance. Saligrnm Singli “ bound himself SALioBAit 
not to commit a breach of the pcaco or do any act that 
might probably occasion a breach of the peace during the 
term of one year,” and, “in case of his making default 
therein,” to “forfeit to His Majesty the sum of Rs 100.” 

Tiio petitioner, Kuldip, next “bound himself surety for 
Saligram Singh that ho (Saltgram) {'should not commit a 
broach of the pcaco or do any act that might probably occasion 
a breach of the pcaco during tho said term, and, in case 
of his (Saligrara's) making default therein, to forfeit to His 
Majesty the sum of Rs. 50.” This is the form set forth as 
Form XI in tho Fifth Schedule to the Code, and from its 
terms it seems to us to bo clear that Kuldip bound himself 
to forfeit Rs. 50 m tho event of Saligram’s failing to keep the 
peace during tho period fixed. 

Tho coaclusion at which we have arrived, therefore, is that 
tho Sub*divisional JIagistrate was right; and, in these circura- 
. stances, we think it unnecessary to send the case back for dis- 
\ posal by the District Magistrate as the first appellate authority. 

In the result, then, wo decline to interfere. 

e II u. 
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lithrf Mr. JvtUct Mookertee and Mr. Jtitlict Carnduff. 


1009 DHANU ram MAHTO 

Ffb. 12. V. 

MURLI Ii[AHTO.* 


— PraeHe< — Evidence faten on camtnifsion, tphtn endinee in /ui't— 

Praeticr on tfie Original Side of the High Court and the Mofuetil Ccurli — 

When Court rnari grant lime and adjourn Hearing — Coata of Adjournmtnt 

-^Civit Procedure Code (Act XH' of 1882), aa. J58. 3S9, 390. 

\Vhero a commisstoa was duly executed and returned together with the 
evidence taken \inder it to the Court which iseued it and formed part of 
the record of the case under b 3S9 of the Civil Procedure Code (Act XJV of 
1882), and where the circumatancee mentioned in s. 399 of the Code, which 
would exclude the deposition from being read as evidence in the suit, do 
not exist 

Held, that regard being had to the practice of the mofussil Courts, which is 
not only perfectly consistent but also m etnet artordance NVith the provisions 
of the Civil Procedure Code, it is not necessary to tender the evidence taken on 
cornmi'^sioii formally at a trial, to make it evidence in the case, 

Man Oohindo Chotedhurt v •SAusAindm Cftandro Cimu'dhnn (1) followed. 

Dwarla Nath Dull v. Gunga Dagi <2). Xwlarini Dastee v. Nundo tall Boar 
(J , iflLKr«w Hu/nari Boy v. Saiga Runjan IXta (4) and Strulhera v. Wheeler (5) 
referred fo. 

^Vhere the Court made an order for adjournment conditional upon the 
immodiate pay meat of costs: — 

field, that although B. 156 of the Civil Procedure Code (Act XIV of JSS2) 
gives the Court ample dificretion as to the particular directions to be given 
m the matter of costs, an order ought not to be made conditional upon 
immediate paj’inent of costa, without auffiaent opportunity being given to 
the plaintiff to enable him to carry out the orders of the Court and to produce 
Ills evidence. . 

• Appeal from Appellato Decree No. 1332 of 1907. against tlie decree of 
H. E. Itaneom, Dietrict Juds^ of Darbhanga, dated April 3. 1907, afRrm'nff 
the decree of Amiiica Cltaran Dutt, Snlioniinato Judge of that District, date* 
Feb. C. 1907. 

(IJ (f907j r. I.. II. 35 Calc. 2S. (3) (1899) 1. i. N- £« Calc. 5PJ- 

(2) (1872) 8 B. L. n. 4pp. 102. (A) (1903) I. L. R. 30 Cftlc. 999. 1W3. 

i6l (1880) « C. I-. B. 109. 
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Second appeal by the plaintiff, Dhanu Ram Mahto. 

The plaintiff brought the suit for declaration of his title 
to certain immoveable property, and for an injunction to 
stay the sale of the said property. 

The defence was that the claim W'as false and collusive. 
One witness was oxaminetl on commission on behalf of the 
plaintiff. 

On the case coming on for hearing, the plaintiff through 
his pleader applied for time to bring up his witnesses who were 
not present. The Subordinate Judge granted the adjourn* 
ment on condition that the cost of the day was paid by the 
plaintiff to the defendant. The plaintiff being unable to 
deposit the cost, the Subordinate Judge dismis‘.ed the sun 
without adjudicating on the merits. 

The plaintiff appealed to the District Judge who dismissed 
the appeal on the ground that it was too late to ask the Court 
to consider the evidence taken on commission which was not 
tendered though the plaintiff had ample opportunity to do so, 
and that the learned Subordinate Judge had not omitted to 
consider anything material. 

Tlio plaintiff, tlicrcupon, appealed to the High Court 

Dahu Shonifhi Charan .Vitro, for the appellant Under 
sections 389 and 390 of the Civil I’rocwhire Code and the 
practice that had grown up in the mofuvsi] (.Vmrts, it wn'« not 
necessary to tender the dcpo'Jitioii of a witness cxnniuiwl on 
commission, but that it forinc<i a part of the nford and 
could bo used as ovidenoo in the ca^e Ihmrknnnth v flumja 
Dnyx (1), »^/ri//Acr^ v. M’Afr/rr (2), Stntnrint v iVnrir/o 

LfiU liose (3) Under section ir»0 of the Civil l'roce<lure 
Code the Suliordinnte .ludgo could not make the ortier for 
odjournmmt conditional upon the immediate payment of 
costs. 

JIahu Diyatnlxjr Cl.<iU(r}re, for the rt^'poiulent. Kvidenco 
taken on comnii*vMon cannot bt* U'l-*! in cridemr in the cas^ 

(ij (it:?) b 11. L. iL in r. a u ir*. 

(9} rcc^c. :^9i. 


1900 

DuaNO ItAiJ 
Mahto 
f. 

Murli 

Mahto. 
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until tendered by the party at whoso instance tlio commission 
• Knsum Kwnari Soy v. Satya Sunjan 
V. Das (1), Ilemaula Kumari v. Banku Behari Sikdar (2). 

Mahto. Cburt has ampto discretion to impose the payment of 

costs, conditional upon adjournment of a case under section 
156 of tho Codo of Civil Procedure. 

Cur. adv. vuU. 

Mookebjee and Carnddpf JJ. The plaintiff appellant 
commenced the action out of which the present appeal arises 
for declaration of his title to immoveable property and to 
restrain tho defendants from enforcing a mortgage which they 
claimed to hold thereupon. Tho suit was instituted so far 
back as the I8th May 1003 and up to tho present time it has 
not been heard on the merits. The plaintiff had at one stage 
of the suit obtained an order for the examination of a 
witness upon commission. That witness was duly examined, 
and tho Commissioner made his return . When tho case came on 
for trial before tho Subordinate Judge, the evidence taken on 
commission was on the record, but as the witnesses who were 
to be examined in Court were not in attendance, an applica- 
tion ^yas made on behalf of the plaintiff for adjournment. The 
Subordinate Judge made the grant of tho application condi- 
tional upon tho immediate payment of the costs of the defend- 
ant. Tho plaintiff was unable to carry out the order of the 
Court and the suit was dismissed. An appeal was then pre- 
ferred to the District Judge, but it was dismissed by him under 
section 651 of the Code of Civil Procedure, The plaintiff has 
now appealed to this Court and on his behalf the decision of 
the Court below has been challenged on two grounds, namely, 
firsi, that as the evidence taken on commission was on the 
record, the suit ought not to have been dismissed without an 
adjudication on tho merits ; and, secondlt/, that ‘the Court 
of first instance ought to have allowed him an opportunity to 
produce his other evidence. In answer to the first contention. 

(2) (1005) 9 a w. K lOi. 


(1) (IBOS) 1. Xa. R. 90 Calc. 999, 1003. 
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it has been argued b}’ the learned vakil for tlie respondent 


that as the plaintiff did not tender the deposition in evidence, 

the Subordinate Judge was not bound to consider it ; and in v. 


answer to the second contention it has been suggested that 
the piaintiff was guilt}’ of laches and was not entitled to any 
consideration from the Court. 

In support of the first contention, reliance has been placed 
on behalf of the appellant upon the decision of this Court in 
Dwarka Nath Duitv. Gunga Dayi {\), Strxdhcrs Wheeler {2), 
and Nisiarini Dassee v. Nundo Lall Bose (3) which show that 
in order to make a deposition taken on commission available 
for purposes of the trial, it is not necessary formally to tender 
it m evidence. On the other hand, in support of the conten- 
tion of the respondent, reliance has been placed upon the 
cases of Kusiim Kumari Boy v. Salya Runjan Das (4) and 
Ilemanta Kumai% v. Banka Behan Stkdar (5), in which it was 
ruled that the deposition of a witness examined on commission 
does not bccomo evidence in the suit until the same has been 
tendered and read as evidence by the party on whose behalf it 
has been taken. We observe that in the cases upon which 
reliance is placed on behalf of the respondent, the view of the 
Court was based upon the practice which has prevailed for 
many years past on the Original Side of this Court. On the 
other hand, as was pomted out by this Court m the case of 
Man Gdbindo Choxvdhuri v Shashtndra Chandra Choudhuri (C), 
the practice in the mofussil Courts has been precisely in the 
opposite direction. There can be no doubt that in the mofussil 
Courts the deposition of a witness examined on commission 
is treated as evidence in the case even though it has not been 
formally tendered. In our opinion, this practice is not only 
perfectly consistent, but also in strict accordance with the pro- 
visions of the Code on the subject. Section 389 of the Code 
of 1882 provides that after the commi^ion has been duly exe- 
cuted it shall bo returned together with the evidence taken 


(!) (1872) 8 B. L. R App. 102. 
(2) (1880) 6 C. L. R. 109. 

(S) (1690) I. L. R. 26 Calc. £91, 


(4) (1903) L L. R. 30 Calc. 999. 1003. 

(5) (1905)9a W.N. 794. 

(6) (1907) L L. R. 33 Calc. 28. 
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under it to tlio Court from which it issued , and the commission, 
rot um thereto Rndthoovidonco taken under it form, subject 
stimu provisions of ecction 390, part of the record of tJjo suit. 

JUsTo. Section 390 to which reference is made tiien provides that 
evidence taken on commission shall not be read as evidence 
in the suit without the consent of the party against whom the 
same is offered unless the person who gave the evidence is be^ 
3 'ond the jurisdiction of the Court or dead or unable from sick- 
ness or infirmity to attend to bo personally examined or ex- 
empted from personal appearance in Court, or the Court in its 
discretion dispenses with the proof of anj' of the circumstances 
just mentioned and authorizes the evidence of any person be- 
ing read as evidence in tlic auit notwithstanding proof that 
the cause for taking such evidence by commission has ceased 
at the time of reading the same. Wlmre, therefore, as in the 
case before us, the circumstances mentioned in section 390 
which would exclude the deposition from being read as evidence 
in the suit do not exist, there is no reason wlij*- the deposition 
should bo formally tendered before it can be treated as evidence 
in the cause. No doubt, it may bo plausibl}* suggested, as 
indeed it has been suggested by some writers, that the mere 
fact that the deposition forms part of the record does not make 
it evidence, because every thing that is on the record may not 
be evidence in the suit till jt has been made evidence in the 
manner contemplated by law. That may be so but the analogj' 
has no application to the case before us. Hero the deposition 
has been taken by a duly authorized commissioner ; the parties 
had the opportunity to appear and examine and cross-examine 
the witness as contemplated by law. There is no suggestion that 
the commission has not been duly executed and returned ; nor 
is there any room for suggestion that circumstances may exist 
which would exclude thedepositionfrom being used as evidence 
under section 390. Under circumstances Hko these, it would 
bo, in our opinion, an idle formality, not contemplated by the 
Code to require that the deposition must be formally tenderf^d 
in, evidence. The practice of the mofussil Courts as pointed out 
in the case of i/an Oahindo Chotvdhuri v. Shashindra Oha-fidra 
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Chorcdhuri (1) is entirely consUtcnl with the provisiona of the loos 
Code, and there is no rcaaon why we should substituto for it a OnAso Ram 
practice which liasgromi up in the Original Side of this Court. 

We do not think, it can rightly be suggested that there is any- 
thing on principle which makes it obligatory upon a party to 
tender a deposition formally at the trial. No doubt, if, as is 
provided in the English Rules of the Supreme Court, 1883, 

Order 37, Rule 24, there were any statutory rule that notice 
of intention to use a deposition at the trial should bo given, 
the practice must bo regulated accordingly. But in the 
absence of any similar jirovision in our Code of Procedure, wo 
do not see why wo should insist upon this formality. The 
deposition forms part of the record and either party may use it. 

If the xipponent of the party who relics on the deposition has 
any objection to its n’dmissibility, it is open to him to urge 
that point. But wo do not see that there is upon principle any 
necessity to tender the deposition in evidence. TJiat there is 
no real question. of principle involved in the matter, would 
appear from the circumstance that under other systems of 
\ law, the practice which is followed in our mofussil Courts has 
been adopted ; for instance, in the American Federal Courts, it 
IS not neccs.sary for a deposition duly taken on commission to 
be tendered in evidence ; it is treated as already part of the 
record and may be used at once by either party : Andrews v. 

Graves (2), Park v. Willis (3). In our opinion, we ought to 
adhere to the practice which prevails in the mofussil Courts, 
and according to that practice, there is no question that the 
deposition in this case ought to have been considered by 
the Subordinate Judge. The first point taken on behalf of 
the appellant must consequently prevail. 

As regards the second point taken on behalf of the appellant , 
it is contended that under section 166 of the Code of 1882, 
it w’as not open to the Subordinate Judge to make the order 
for adjournment conditional upon the immediate payment 

(1) (1907) L L. R. 35 Calc. 28 ( 3 ) (1800) 1 Crancli C. C. 357; 

(2) (1870) 1 Dillon lOS ; 18 Fed Cm-'s 1108. 

I Fed. Caaee 894. 
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of cost<4. It i*? su{»^(^twl tbft*. if in tbf opinion of ttio Scilmtdi- 
•Ttnlgo, nn mljowmment was n»'ci--«-snrv in the mfcre*?t‘» 
Munu jo'^ticc, the oljjoct of fho grant of nn ndjoiirnment ought 

MiKTo. not to hnvo Ijoeii defcatwl l»y the impo<ition of nu order for 
costs, inability to romplv with which wotihl nullify tho rciy 
object, which tho Court Imd in view In our opinion, there is 
no foundat ion for the broad contention tliat tlie Court could not 
mnkonji appropriate order for costs ; tho second paragraph of 
section 150 clearly gives the Court ample discretion as to the 
particular directions to be given in the matter of costs occa- 
sioned by tho adjournment. At tljo sametirne, weareof opin- 
ion tlmt in tho circumstances of this case, tho Court might 
have adjournwl tho enso to a Hubsequent date and made the 
hearing on that date conditional upon the payment of costs 
before tlmt date Such an order woidd Imvc enabled the 
plaintiff or his legal adviser to comply with the order for costs. 
Wo aro of opinion, therefore, that sufficient opportunity was 
not given to tho plaintiff to enable him to carry out tho order 
of tho Court and to produce his evidence 
. Tho result is that this appeal must be allowed, the decrees 
made by tho Courts below discharged and the case remitted 
to the Court of first instance to be tried on tho merits. Both 
parties will be at liberty to adduce evidence in support of their 
respective claims. 

As Hoards tho costs of this appeal, they must abide the 
result, but there will be no order for costs in the lower Appellate 
Court. The costs in the Court of first instance up to this stage 
as also after the remand will bo in the discretion of that 
Court, 

Appeal allowed 
case remanded. 

« /t- A. A 
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Ur>(rt Jitr. Cfut Mr, Jurtttt /?y»»» 

KMrEROK 

r. 

DEBEN’nnA I'ltOSAD.* 

C>>*aHny — TTriimf#— f-y /aZu rtfrttmlaitim mcnry oi frtlerui/d 
tfcunly for efet — of troof of fTrctota and 

nibr'^tni nmiiar iu/ iinronn^f^fZ trattrtettorn a* trtdfntr of dii\oneil 
ifiim^ton cfi iXi ec«a«<?n in ^urUton— t'ari of n #j»ffna/ic tmrt of nmilar 
/raiicZuZmf tranonettofu-^ntnd- net Atf (/ of ii72), ** i/> Exjl, (/)> fllux. 

(o): IS, iUuf (d). 

Oa * chnrjjp n^Amiit ihn of cfi«itmp l*y faWly fi’ pr rnnntinp that 

ho WM the €f«>tran of on («tate and could procuro for tho com} tAioant appouit- 
tnmt to iho vacant pp»t of rptnapcr to tl>o catato. and tJirrrhy ohtammp a 
■um of money aa a |>rrtcndcd scointy depewit, etidentoof inmancra of 
similar tot unwnoected tranaactiona with other |>craona, hefnro and nficr ih» 
date of ttio ofTcnco diarpod, is admtr»bl«, under as. 14 and 15 of the EMdenro 
Act, not to csiatluh the faetum of tiie ofleoce but to | ro%o that the tronsae* 
tion In iuuo was one of a ejstetnatic scries of frauds, and that tho intention 
of tho accused on tho particular occasion m question was disiioncst and 
fraudulent. 

Explanation (1) and Illua (o) to s. 14 of tho Kvidcnco Act render facta 
showing the oxutenco of a state of mind reloiant only if they establish that 
■ocli state of mind existed in reference to tho particular matter in issue. 

Section 1C is an application of thogencml nilo laid down in s. 14, and the 
words of tlie section os well os of lUus. (o) show that it is not necessAry that 
all the acts should form ports of ono tronsoctioD. but that they should bo parts 
of a series of similar occurrences. 

Rtg. V. llolt (1) discussed and distinguished. 

Quern v, Francis (2), Btg. v. Ithodt* (3). Iltg v. Otii* (4). Rtx v. IFyatt (5), 
Itexv.Bond{C), ilahny. Att.~Otn. forNcv South It'oferf?} and Qwecn*Emprejr 
V. Fojirom (8) followed. 

On the 26th January 1908 the accused, 'who was travel- 
ling by train on tho B. and N.-W. Railway, sent for and 

*GcFVcniment Appeal No. i of 1909, against the order of acquittal by the 
Bessions Judge of Parbhanga, dated July 23, 1908. 

(1) (1860) Bell C. C. 280. (5) (1904] 1 Z, B. 188. 

(2) (1874) L. n. 2 C. C. B. 128. (0) (1906] 2 K. B. 380. 

- (3) (1899] 1 Q. B. 77. (7) [1894] A. C. 67. 

(4) (1900] 2 Q. B. 758. . . (8) (1892) I. L. B. 16 Bom. 414. ^ 
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onlorcd into n conversation at Rnridporo station vrith ono 
Boodrio, tlio gimrd of tho train, nnd, representing himseU to 
hothorfetmnofthoNnrliftn Raj, informed him that tlio post of 
innnnger to Iho catato, on a montidy paJaiy of Bs. 300, was 
vacant, but t}mt a Rccnrity deposit of Bn. I, COO was required, 
and asked him if ho knew of anyone with suitable qualifications 
for thopost, Boodriorepliedthathopossessed some experience 
of zomindari work and would like to obtain tho appointment 
himself, but that ho was unable to fumlsh tho necessary amount 
of eecurity . The conversation was renewed when tho train stop- 
ped at Soneporo station, and Boodrio intimated his ability to 
give Bs. 70 as security which Ihoaccuscd accepted as more was 
not available. On tho next day Boodrio sent tho accused tho 
amount by money order to his address at Bankiporo which was 
duly received and acknowledged by him by letter. Somocorre- 
Bpondencothen passed between tho parties on tho subject, and 
an interview was arranged by tho accused at the Hojipur ddk 
bungalow at which Boodrio was informed that tho Baja was 
willing to accept Bs, 100 as sceurity, and tho balance Bs. 30 
■was accordingly remitted by him, on tho 14th February, to the ^ 
accused who acknowledged its receipt. Subsequently, Boodrie 
became suspicious on over-hearing a conversation between 
hlahboob Hossain, the assistant station-master of Fatori, and the 
signaller there, and ho learnt that the accused bad also attempt- 
ed to obtain money from Mahboob on similar representations, 
and informed tho police on the 23rd March. It was proved 
that tho accused was in no way connected with the Narban ( 
€«tate at the time, though he had, some two or three years 
before, been detcan fo tho estate for a short period. 

The estate was at the time of the present occurrence under 
the Coixrt of Wards, and there was no post of manager or any 
other post with a salary of Rs. 300 vacant. 

At the trial the Magistrate admitted evidence of BimUar but 
uaconneoted instances of obtaining or attempting toobtain money 
from other Railway employees on the following occasions 
fi) At the end of January or the beginning of February 
1907, tho accused told Abhoy Chundra Qhoso, station-master 
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of Kifhunporc, that he vrd’^ cmplo\*cd manager to the estate 
of Rai Durg.a Promd, that n po‘?t n« tchsildar to the estate, 
on Rs. r»Oa month, vacant anti that he could obtain it for 
AbhoyV Mn on receipt of a security deposit of Ra. 300, which 
amount was sent to him. As Im son did not get thepost, Abhoy 
wrotescveral times tothe accused demanding the return of his 
money, and ultimately sent liim a plc.adcr*« letter threatening 
with a criminal prosecution, whereupon hcrctumed Rs. 200. 

(ii) At the end of February or the beginning of March 
lD07,tho accusetl told Gideon, carriage exnmmor at Samasti- 
pur, that ho was head manager of the Darbhanga Raj, and 
could procure his appointment as suh»mnnnger, on a salarj’ of 
Rs. 300 per month, on his furnishing a security deposit of 
Rs. 600 in advance. Gideon consulted a pleader and was 
advised not to send the mofjoy before obtaining the appointment. 

(iii) Towards the end of Febmarj* 1008, the accused re- 
presented to Mahboob Hossain, assistant station-master of 
Patori, that ho was the manager of the Tikori Raj and could 
obtain for him a tchsUdarship, on a monthly salary of Rs. 50, 
on his depositing Rs. 300 as security. The application was 
written out then and there and was to have been submitted 
with the security to the accused, but Mahboob, while convers- 
ing with a signaller on the subject, was over-heard by Boodrie 
who then informed him of the offer made to him of the appoint- 
ment of manager to the Narhan Kaj, and Mahboob was dis- 
suaded from sending any money. 

In each of these cases it was proved that the accused was 
in no way connected at the time with theestates mentioned by 
him and that no such appointments as alleged were then vacant. 

The defence story , as set up by one Vinesh Prosad for tne 
accused but not by the lattejr himself in any statement, was 
that Dinesh, who was the manager of the Fatehporo Dularpore 
estate, wanted a sub-manager on Rs. 76 per mensem with a 
security deposit of Rs. 1,000, and the accused remitted him the 
sum received from Boodrie by messenger as part payment of 
the security forthe post. Binesh subsequently, it wasalleged, 
sent for Boodrie through the accused in connection with the 
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appointment, but be failed to appear and Dinesh, thereupon, 
retained the sum advanced by him. 

The acouBcd "was convicted under Bcction 420 of the Penal 
Code, and sontcncod by the Magistrate, on 3rd July 1008, to four 
months* rigorous imprisonment and a fine of Rs. 300 and in 
default to a further term of three months* imprisonment. On 
appeal, the Sessions Judge of Oarbhanga acquitted him by 
his order, dated the 23rd July 1D08, holding that the direct 
evidence in support of the charge ns to the occurrence of the 
26th January 1908 standing alone insufficient, and that’ the 
evidence relating to similar instances of cheating or attempting 
to cheat was not admissible. The Bengal Government there- 
upon instituted the present appeal. 

Tht AdvocaU‘Gtn^TO.1 {Hon*bh Jjfr. Sinha) with the Deputy 
Legal Remembrancer {Mr. Orr), for the Crown. Evidence of 
similar acts of cheating are not admissible to prove whether, 
as a matter of fact, the accused made the representations alleged 
toBoodrioand inducodhim to part with the 100 Rupees. This 
has been amply proved by other evidence in the case. But 
such evidence is admissible, under sections Hand 16 of the Evi- 
dence Act, to rebut the defence that the transaction was bond fide 
and not fraudulent by showing that both previously and short- 
ly ofter the accused had similar transactions with others, 
which, taken together, showed dishonest intention on his part, 
and also that the present case was one of a scries of fraudulent 
transactions slmUar in character. The English decisions {^tab- 
lish this rule: Qween v. Prancis (1), Regina v. Rhodes (2), 
Regina v. OUis (3). There are two recent cases on tbo point : 
Rex V. Wi/ati (4) and Rex v. Bond (6), See also Queen-Df^P’’^^^ 
V. Vajiram (C). 

Mr. Mug (Mr. Ball, Babu Dtrarlxi Rafh Milter and Rabu 
Jvidifcinf Sahai with him), for the accused. Section 16 is not 
applicable as there is no question here of accident or mistake. 

(i> (1874) L. R. 2 C. a B. 188. (4) [1004] 1 K. B. 188- 

(JJ [ISSOj 1 Q. B. 77. . (C) 11006] 2 K. R. 393. 

.(3) *MJW[2 Q. B. 758. (6) (1S02) 1. 1- R- 
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tiio poH for hiit limt Iio vo\M bo quite unable 

to give tlio pccuritji' of Itji, 1^600 which, tho nccufcd said, most 
bo given. The eonvrrsation uvi't renoww? when the tram stop- 
pwl nt Sonepore t*tntion. where BoodrioiiAjtUie could give Rs. 70 
AS Fccuritj*, and the accused ngreed to accept it if more was 
not nvntinhie. On the next day, lU. 70 was sent to the accused 
by Roodcio by moncy*order, and the accused received the 
money and acknowlcdgetl it by a fetter on t ho record. To put 
tho matter shortly, after some correspondence, at an inter- 
view orrangccl at tho Hajipur dab bungalow by tho accused, 
Roodrio was given to understand that tho Ra/ah was willing 
to accept Rs. 100 as security, and Ra. 30, to complete this sum, 
was, on tho Uth of Fehruaty, despatched to fho accused, and 
its receipt by him has been prcive<l. On a subsequent occasion 
Boodrio over-heard a conversation among somo Railway men 
connecting tho accuscd*« name with alleged fraudulent adver- 
tisements for n manager on Rs. 200. His suspicions were 
aroused and ho informed tho police. Boodrio swears that he 
behoved tho accused’s statement that he was detron of the 
Nathan estate and was in a position to obtain for him the post 
of manager on Rs. 300 a month, and that it was in conseq^nenc© 
of this that ho sent tho accused tho sum of Rs. 100, Tho sub- 
stantial accuracy of Boodrie’s evidence as to the first conver- 
sation between him and tho accused at Bazidporo station is 
corroborated by the statement of Nawab Tbakur who was the 
brakesman of the same train and was with Boodrio at tho time. 

It has also been proved that tho accused at that time was not in 
any way connected with the Narhan estate, although there is 
evidence that he had somo two or three years previously been 
dewan for a short time. It is also proved that the estate was 
then under tho Court of 'Wards,andthattherowasnopostof 
manager or other post with a salary of Rs. 300 vacant. It is 
admitted that tho accused received the sum of Rs. 100, and 
that he has not repaid any portion of it though a refund had 
been demanded. 

On these facts alone, it seems to us that the oSence of chea 
ing has been made out. In tho Court of the Suh-divisiona 
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depositing Rs. 500 na security with him in adranco. Ho wrote 
EaraBOB many letters to the witness subsequently on the subject, and 
Debendba two of them, dated tho 3rd and tho 9th of Starch 1907, respec- 
tively, are on the record isdorming him that the appointment 
would be mode on the 15th of April, but that cash in advance 
must bo sent. Gideon, however, consulted a pleader who 
advised him not to send tbo money until ho obtained the 
appointment. He did not get tho appointment, and it is 
proved that the accused at tho time was not in any way con- 
nected with tho Harbbanga estate, and it is further proved 
that no such appointment as ho offered was vacant. Similarly 
the accused, in February 1908, told Mabboob Hossain, assis- 
tant station-master at Hatori, that he was employed in the 
Tikari Raj and could obtain for him a tebsildarship in that 
estate on Rs. 50 a month, and got him thero and then to write 
out an application for the post. This was to be sent with 
Rs. 300 aa security. The witness said that he would consult 
his father, and the accused replied that be would bo return- 
ing the next day but one, and would then receive the applica- 
tion and the money. He then proceeded on his journey. 
While tho witness was having some conversation with another 
railway employee on tho platform, as to whether it was usual 
to give security before or after appointment, tho conyersafioa 
was over-heard by Boodrio whose supicions wore aroused and 
communicated ; and. in the result the witness did not send tho 
money. It is also proved that tho acensed had no connection 
with the- Tikari Raj. 

The defence of the accused is a strange one. Ho cross- 
examined the prosecution witnesses as if to show that ho was 
in a position to obtain a managership oH'b^alf of the Rani s 
private estate, and that ahe woe desirous to be free from tho 
CJourt of Words. He hiiuBelf declined to make any etatement, 
and his story is told by his witness, Binesh Erosad, who says 
that ho (the witness) ia manager of the Eatehpore BularpoJ^o 
estate, tho malifc of which is one Mobunt Gulcharan Bharoth 
Ho waa looMug out for an assistant manager on Rs. 7® * 
with Ra. 1,000 secirnty^ and he received from tho occub two 
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remittances by a messenger of Rs. 70 and Us. 30, as part security looo 
advanced by one J. Boodrio who was said to bo an applicant EsrptnoB 
for the post. The witness subsequently sent for Boodrio debkkdra 
through the accused to meet him in connection with tho p«o3ad 
appointment, but, as Boodrio had failed to come, he considered 
himself justified in keeping the hundred rupees, though, 
as he alleged himself, tho appointment had been filled up by 
the appointment of his omi younger brother. In corrobora* 
tion of this story, four letters are put in, purporting to bo letters 
written by tho accused to the witness or by tho witness to 
the accused respectively. This story has been totally disbe- 
lieved by the Sub-divisional Magistrate, and it is unnecessary 
to recapitulate the good reasons which he has given for 
bis conclusion. It is exceedingly unlikely that Boodrie, 
who was getting Rs, 60 a month ns pay and making 
on an average altogether about a hundred a month, including 
“over-timework,” would throw up his appointment to 
undertake a post of this kind on a salary of Rs. 76. There 
are besides, when the letters put in on behalf of the defence 
are read along vith tho letters written by the accused to 
Boodrie, such obvious inconsistencies as to make us beheve 
that the letters put in by tlie accused in bis defence were con- 
cocted subsequently, after the Police had begun to investigate 
the case. None of the envelopes in which the letters would 
have been contained have been produced, so that there is no 
guarantee, by a comparison of any post-mark, that the 
dates which any of them purport to bear were genuine. It 
is also very significant that, when this witness was examined 
by the Police, he did not then produce the letters, although 
he admitted in his cross-examination that tho letters were then 
in his office, only a few yards distant from the place where 
he was being examined. The witness made over these letters 
to the police about a week afterwards. 

There is one other point in the case, namely, whether 
the Sub-divisional Magistrate who tried tho case had juris- 
diction to try it. That point, however, we need not now 
consider. 
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accused appealed to the learned Sessions Judge tnth 
EsirEiion tho result which wo have stated at tlio commencement of this 
DeBEKwu judgment. Wo aro wholly unable to appreciate tho reasons 
PnosAu. given by tho learned Sessions Judge for tho conclusion at which 
ho has arrived. Ifo seems to have been impressed with difH- 
cultlcs in tlio case whicli wo think have no existence. Ho 
makes no attempt whatever to analyse or criticize cither tho 
ovidonco for tho prosecution or that of tho defence, and has 
como to no finding as to whether cither story is true or false. 
After dealing at some length with tho question of jnrisdiction, 
ho says: “Tho direct ovidonco in support of tho charge is 
very slight. I need not detail it as tho Magistrate himself 
considers, and it is conceded on behalf of the Crown, and in 
my opinion quite rightly, that that ovidonco alono is not suffi- 
cient to sustain tho charge, Tho caso really rests on certain 
other evidence which, it is contended for the appellant, has 
been wrongly admitted.” After discussing at some length 
whether that evidence, which related to other similar instances 
of cheating were admi8.*iible or not, ho comes to the conclusion 
that it was inadmissible and excludes it from consideration. 
He goes on to say — “ there being thus no evidence to support 
the charge, it foUov^ that the charge cannot be sustained, 
and the conviction and sentence ore set aside.*‘ 

We arc quite at a loss to understand how the learned Judge 
came to hold that tho Sub-divisional Slagistrato himself con- 
sidered that the direct evidence in the case was insufficient to 
support tho convirtion. The only passage in the Sub-divi- 
sional Magistrate's judgment which could possibly lead to sneh 
an inference occurs in that portion of the judgment in which 
he discusses the relevancy of the other instances of cheating or 
attempts at cheating by the accused deposed to by various 
witnesses. He says "I have decided to admit the evidence 
(re the other alleg^ frauds), and based my decision'* to 
admit it) * ‘ not merely on that same section of the Evidence 
Act on which the defence rely, section 14, but also on section 
15 of the same Act supported by various rulings- Ihe ow- 
dence is to my mind relevant as showing the state of mm , 
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amounting in this cnso to absence of good faith, in which tho 1909 

accused made his offer to Boodrio. It is also relevant tmder Emperor 

section 15 of tho Act to show tho intention of tho accused in debekdra 

making that offer. Without that evidence wo have merely Trosad. 

an isolated promise by tho accused to secure at no specified 

date an appointment which, oa it happens, ho is unable to 

give. Admit tho evidence, and tho offer to Boodrio stands out 

in its true colours.” It is obvious that what tho Magistrate 

hero means to state is not his opinion that tho direct evidence 

for tho prosecution is insufficient to maintain a conviction, but 

that the outside evidence, if we may so call it, when admitted, 

negatives tho assertion made on behalf of tho accused that 

all that the prosecution story really amounts to is nothing 

more than that on an isolated occasion tho accused promised 

to secure at some future unspecified date an appointment 

which, as it so happened, ho was unable to give. It is quite 

clear, reading the judgment of the Sub-divisional Magistrate, 

that he believed the direct evidence for the prosecution and it 

follows, therefore, that oven if he wrongly thought that, as 

a matter of law, the offence of cheating bad not been established, 

the learned Sessions Judge should not, for that reason alone, 

have disregarded all that evidence. Nor can wo understand 

how it could have been conceded on behalf of tho Cro^vn that 

that evidence was insufficient. At most, such an admission 

could only be regarded as one of law, and certainly does not 

estop the Crow’n from now urging, as it does, that the case is 

made out both by the direct evidence and by the other evidence 

on tho record. Before us the main argument has turned on 

tho admissibility of this outside evidence, and a largo number 

of rulings, chiefly of the Courts in England, have been cited. 

Although we have come to the conclusion that the direct evi- 
dence in the case is sufiicient for a conviction, wo think it is 
necessary for us to decide the point, having regard to the argu- 
ments which have been addressed to us and, as wo think, tho . 
erroneous views expressed by tho learned Sessions Judge. 

On behalf of the Crown it is conceded that this outside 
evidence cannot bo admitted to prove the actual facts of the 
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Cftso, but it has been argued t!mt satisfactory evidence ab'iuidc 
has been given to prove the incidents and fact of the trans- 
action bctwcou tho accused and Boodrio. Tliis outside c\i- 
donco is admissibJe to rebut tho defence set up, or winch might 
bo set up, by the accused, as foreslmdow’cd by tho cross-exa- 
mination of tho complainant (tho fact that ovcntualJy a totally 
different defence was get up would seem to bo immaterial), 
namely, that his intentions at the time were not fraudulent, 
by showing that, at or about tlm same time, both previously 
and subsequently, tho accused had similar transactions wth 
otlier persons which, taken together, showed a dishonest in- 
tention on his part and also showed that tho present trans- 
action was only one incident in a series of fraudulent trans- 
actions all of which were similar in their nature, and might bo 
regarded as proving a systematic series of frauds. 

On behalf of the accused, it is argued on general principles 
that evidence of previous criminal acts is wholly irrelevant 
in a subsequent trial. It is further contended that tho first 
£zplanai{on to section 14 and Jflnsfraiton (o) to that section 
show that section 14 is \vholIy inapplicable. It is argued 
that instances in which tho accused had cheated or attempted 
to cheat Boodrio might bo roJovant but not attempts to cheat 
other persons. 

It seems to us tlmt the first Explanation to section 14 of the 
Indian Evidence Act only amounts to this that facts showing 
the existence of any state of mind, as instanced in thesection, 
aro relevant only if they show that that state of mind exists 
in reference to the particular matter in issue. In other words, 
they are only relevantaf they show in this case tho state of mind 
of the accused in reference to the particular transaction with 
Boodrie. This seems clear from lUusiration (e) where the 
issue at trial is whether A murdered B by shooting him. 
The fact that A had previously been in the habit of shoot- 
ing at other persons would not render it more probable or less 
probable that it was A, and not somebody else, who shot B 
.. on the occasion in question. On the other band, if it could be 
M shown that A had on previous occasions attempted to shoot B, 
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thnt ivotjldbo Pomc evidence which might lead the Court to IDOO 
believe it probable that on IIhp occa'iion it wna A who EMrcAon 
phot R. t)ese»Dii 

Great reliance hn«« been placeilontheca^c of Hcg. v. r«osAD. 


Tlierc Holt wap charpe<l for obtaining, on the 15th April, a 
pum of money ijy fabc pretences from one IlirPt by represent- 
ing that he had been authorirc<l by Uttley to rccei\'e that sum 
on his behalf for goods delivcre<l in pursuance of an order taken 
by Holt. On !)chnlf of tlie prosecution evidence was tendered 
to prove that Holt, on a <iay not Ppccificd, but within a week 
from the paid 13th April, had o!>taine<l from another person 
a pum of money h^* a like roprcpcntalion. ThI.s evidence was 
admitted and Holt was convicted. Tljc Court of Crown Cases 
Rcpcn'cd disposed of the matter in the following term.s ; “Tliis 
conviction must bo tiuashcd. In the statement of the case 
submitted to us wo cannot find any facts that would warrant 
U 8 in saying that the evidence was admissible.” Xo reasons 
whatever arc given for the decision. It seemed to us, however, 
that this case may be distinguished on the one or the other of 
two grounds : (i) because the second instance of false repre- 
sentation proved was subsequent to the one at trial, and, there- 
fore, might not bo a reliable lest of the accused’s state of mind 
or intention on the first occasion. This objection, how’over, 
would seem to affect the weight to bo attached to the evidence 
regarding the former transaction rather than its admissibility, 
and (ii), as suggested by Blackburn, J., during the argument 
in Queen v. Francis (2), and as apparently accepted by Bruce, 
J.,in Regina v. Ollis (3) and Lawrence, J., in Bex v. £ond(4), 
the only question at issue w’as “had Holt authority or not.” 
If Holt's criminality depended on tlio answer to this question 
in the negative, obviously, the fact that Holt had acted on one 
or more occasions as if he had actually received such authority 
would be no evidence to prove that, as a matter of fact, he had 
not. On the contrary, it might be an equally good argument 
in his defence as showing at least his bond fide belief that he 
had authority. The report of the case of Beg. v. Holt (1) is so 

(1) (I 8 CO) Bell. C. C. SSO. {3) H900J 2 Q. B. 758, 775. 

(2) (187-t) L. R. 2 (?. C. R. 128, 130 . (4) [ICOC] 2 K. B. 389, 424. 
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moagre, and the judgment is so worded, that it is difficult to 
say what were the exact points on which the Court based its 
decision. There appears, however, to bo force in an observa- 
tion in Phipson’s “Law of Evidence” (4th edition, page 162) 
that “tho explanation of Blackburn, J., doesiiot, however, 
satisfactorily explain Regina v. Holt (1), for there tho evidence 
was tendered not to prove want of authority, of which evidence 
had been given aliunde, but to show that Holtzs misrepresen- 
tation was made ^rith guilty knowledge.” 

In Queen v. Francis (2), the case of Regina v. Holt (1), 
though it is mentioned and referred to by Blackburn, J., in tho 
course of argument, is not mentioned in the judgment. This 
was a case in which the accused was indicted for attempting to 
obtain money from a pawn-broker by false pretences by alloging 
that a ring which ho had offered to pawn was a diamond ring. 
His defence was that ho did not know that the ring was false, 
that ho received it to pa>vn from another person and bolioved 
that person’s assertion that it was a diamond ring. Evidence 
was tendered to prove that Francis had shortly before oflbrod ^ 
other false articles to other pawn-brokers. This evidence was 
admitted and proof was given of three other instances in which i 
the accused had obtained or attempted to obtain money from f 
other pawn-brokers on false articles of jewellery. The Court 
of Cro^rn Cases Reserved hold that tho evidence was admissible. 
Lord Coleridge said : “ It seems clear upon principle that when 


the fact of the prisoner having done the thing charged is proved, 
and tho only remaining question is whether, at the time ho 
did it, he had guilty knowledge of tho quality of his act or acted 
under a mistake, evidence of the class received must be ad- 
missible. It tends to show that ho was pursuing a course of 
similar acts, and thereby it raises a presumption that ho wa« 
not acting under a mistake.’* 

In Regina r. Rhodes (3) tho case of Regina v. Holt (1) 
distinguished by Lord Ru.ssol! in tho following terms “ There 

the false pretence charged was a distinct and separate trans- 


U) (IKO) Cell C. a 2S0. (2) (1S74) L. K. S a C. R. I28- 

(3) {I699J 1 Q. P. 77, B2. 
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action, and the fact that the prisoner had subsequently 
made a similar false pretence had no bearing on his guilt or Eupebor 
innocence of the particular charge preferred. Queen v. Debendba 
Francis (1) is nearer to the present case, and, although there 
it is true that the transaction admitted in evidence was prior 
to that on which the charge was founded, yet it seems to me 
that the reasoning of the case will apply hero.” This case, 
it is argued by learned counsel for the defence, is distinguish- 
able from the present case because there all the frauds were 
the result of one and the same advertisement and were, there- 
fore, BO closely connected with each other as to form a part of 
one transaction. 

The next English ease to which our attention has been called 
is Begina v. OUis (2). The difficulty of reconciling the case 
of Regina v. Hoii (3) with the subsequent rulings becomes 
apparent if the judgment of Lord Russell and of the majority 
of the Bench is compared with that of Bruce, J., who in con- 
currence with Ridley, J., dissentod : see also the judgment of 
Bray, J., in Rex v. Bond (4). In that case the question 
was whether the accused, when ho obtained money on a cheque, 
knew that he had not funds at the bank to moot it. To show 
that he had this knowledge, evidence was given to prove that, 
on three dates about the same time, ho had obtained money 
on other cheques which wero dishonoured. I>ord Russell 
said : “ In the opinion of the majority of the Court, and in 
my own opinion, it was relevant as showing a courso of 
conduct on the part of the accused and a belief on his part 
that the cheques would not bo mot. TIio accused gave ohoqiies 
on Juno 24 and 26 wliich were dishonoured, and finally, 
a further dishonoured choquo on July 6, all three oheque-s 
having been dra%vn on the same bank as tho first dUhonoured 
cheque was d^a^vn upon. It is impossible to say that all those 
facts were not relevant as showing an intention to defraud.’* 

Bruce, J., on tho other hand, said : “It is difficult to distin- 
guish Regina v. Holt (3) from tho present case.” lie goes on 

(1) (1874) L. R. 2 C. C. n. 12S. (3) (ISCO) Relt. C, C. 2S0, 

(2) [1000] 2 Q. B. 758, (4) (lOOCJ * K. B. 395. 
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to say “In (ho present case (hero was no question of acci- 
Empeboii dent or mistake, (ho question was knowledge or no knowledge 
DEBEKon* of ^lio state of the bankers* account or of circumstances rals- 
riio3*D. jjjg belief in tlio mind of the prisoner respecting the state of 
his bankers’ account;” and ho held that “ the successive acts of 
passing at different dates genuine cheques, falsely pretend- 
ing that they are valid, are not necessarily successive acts of 
the same character, because the quality of each successive 
act depends upon the knowledge of the person passing the' 
cheque, of circumstances existing at the time external to the 
instrument itself and varying in character from day to day.”* 
From these cases it acorns to us that the weight of authority 
is decidedly in favour of the view wo adopt. 

We, however, have traced still more recent authorities 
on the same side. In Jtex. v. JVyatl (1), the accused was indicted 
for obtaining credit on false pretences. Ho hired furnished 
apartments from the prosecutrix and wont away after throo 
days* occupation of the promises without payment. At the 
trial evidence was admitted to prove that ho Iiad on several 
previous occasions hired apartments from various other per- 
sons and left without payment, the money being still duo when 
he hired the rooms of the prosecutrix. Lord Alverstone, C. J,, 
and four Justices held “this evidence was clearly admissible 
as tending to establish a systematic course of conduct on the 
part of the accused, and as negativing any accident or mis- 
take or the existence of any reasonable or honest motive,’* 
and confirmed the conviction. To the same effect is Bex. v. 
Bond (2), where Bray, J., pointed out that evidence of the kind 
under discussion is admissible “ (i) where the prosecution 
seeks to prove a system or course of conduct, (ii) where the 
prosecution seeks to rebut a suggestion on the part of the 
prisoner of accident or mistake, (iii) where the prosecution 
seeks to prove knowledge by the prisoner of some fact.’ * 

These cases are precisely in point, and in any view u’O think 
section 14 of the Evidence Act does make the outside evi- 
dence in this case admissible. The case of Qiieen-Em'press v. 

(2) [1900] 2 K. B. 3S9, 414. 


M'fl904] J K. D. 188. 
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Vajimm (1) seems to support this view, although tliat case is 

sought to bo distinguished on tho ground that tlio various rupERon 

fraudulent nets were all committed with the object of evading Debendba 

One and tho same decree, and wcrcall done on tho same day, 

and, therefore, as in tho case of Regina v. Rhodes (2), formed 

parts of ono transaction. 

Section 15 of tho Evidence Act is an ni)plication of the 
general rulo laid down in section 14, and tho words of tho see* 
tion as well as of lUusiration (o) show that it is not necessary 
that all tho acts should form parts of one transaction, but that 
such acts should form parts of a series of simiVar occurrences. 

Our view as to tho admissibility of the evidence in this case 
is, wo think, supported by tho well-known case of Makin v. 
Attomey^General for New South Wales (3). 

Taking tho whole evidence in the ease it seems to be estab- 
lished that tho accused attempted to obtoin money from various 
subordinate Railway ofiicial.s, who were drawing small salaries, 
by representing himself as tho manager of an important and 
wealthy zomindari estate, and offering to obtain lucrative 
appointments for tliom under himself in consideration of their 
advancing to him a sum of money by way of security. As a 
matter of fact, there M-cro no such appointments available, 
and, in any event, tho accused could not have secured them for 
his nominee. Tho false representations in every case were of 
the same character and were made to persons similarly situated. 

We think this particular transaction with Boodrie was one of 
a series of similar frauds, and that, therefore, the evidence of 
the other frauds, was admissible in Boodrie’s case to prove that 
the obtaining of money by accused from Boodrie was dislionest 
and fraudulent 

For these reasons we allow the appeal, and setting aside 
the order of tho learned Sessions Judge restore that of the 
Sub-divisional JIagistrate. The sentence seems to us very 
lenient, but, as another case against the accused is before us, 
we do not think it necessary to interfere with the sentence. 

Appeal allowed. 

(I) (1892) 1. L, R. 1C Bora. 414. (2)tlB99} 1 Q. B. 77. 

(3) [1894] A. C B7, 

f. H. M. 
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. to say “In the pro.scnt case there was no question of acci- 

EMrcnon dent or mistake, the question was knowledgo or no knowledge 
PcBBKDiii of the state of the bankers* account or of circumstances rais- 
rnosAD. jjjg ^ Lelicf in the mind of the prisoner respecting the state of 
bis bankers* account;** and lie held that “ the succossire acts of 
passing at different dates genuine cheques, falsely pretend- 
ing that they are valid, are not necessarily successive acts of 
the same character, because the quality of each successive 
act depends upon the knowledgo of the person passing the 
cheque, of circumstances existing at the time external to the 
instrument itself and varying in character from day to day.’*- 
From these cases it seems to us that the weight of authority 
is decidedly in favour of the view wo adopt. 

Wo, however, have traced still more recent authorities 
on the same side. InjRer. r. iryaR(l), the accused was indicted 
for obtaining credit on false pretences. Ho hired furnished 
apartments from the prosecutrix and went away after three 
days’ occupation of the promises without payment. At the 
trial evidence was admitted to prove that he had on several 
previous occasions hired apartments from various other per- 
sons and left without payment, the money being still due when 
he hired the rooms of the prosecutrix. Lord Alverstone, C. J., 
and four Justices held “this evidence was clearly admissible 
as tending to establish a systematic course of conduct on the 
part of the accused, and as negativing any accident or mis- 
take or the existence of any reasonable or honest motive,'* 
and Confirmed the conviction. To the same effect is Bex. v. 
Bond (2), where Bray, J., pointed out that evidence of the kind 
under discussion is admissible “ (i) where the prosecution 
seeks to prove a system or course of conduct, (ii) where the 
prosecution seeks to rebut a suggestion on the part of the 
prisoner of accident or mistake, (iii) where the prosecution 
seeks to prove knowledge by the prisoner of some fact. 

These cages are precisely in point, and in any view we think 
section 14 of the Evidence Act does make the outside evi- 
dence in this case admissible. The case of Queen-Empress v. 

(2) [IDOG] 2 K. c. 3SD, 414. 


11% fl904] ] K. B. 188. 
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Vajiram (1) soems to support this view, although that case is 1909 
sought to bo distinguished on tlie ground that the various Emperor 
fraudulent acts were all committed with the object of evading Debekdra 
One and the same decree, andtv'croall done on the same day, Pkos-'**- 
and, therefore, as in the case of Regina v. Rhodes (2), formed 
parts of one transaction. 

Section 16 of the Evidence Act is an application of the 
general rule laid down in section 14, and the words of the sec- 
tion as well as of Illustration (o) show that it is not necessary 
-that all the acts should form parts of one transaction, but that 
such acts should form parts of a series of similar occurrences. 

Our view as to the admissibility of the evidence in this case 
is, wo think, supported by the well-known case of Makin v. 
Attorney-General for New South Wales (3). 

Taking the whole evidence in the case it seems to bo estab- 
lished that the accused attempted to obtain money from various 
subordinate Railway officials, who were drawing small salaries, 
by representing himself as the manager of an important and 
wealthy zemindari estate, and offering to obtain lucrative 
appointments for them under himself in consideration of their 
advancing to him a sum of money by way of security. As a 
matter of fact, there were no such appointments available, 
and, in any event, the accused could not have secured them for 
his nominee. The false representations in every case were of 
the same character and were made to persons similarly situated. 

Wo think this particular transaction with Boodrio was one of 
a series of similar frauds, and that, therefore, the evidence of 
the other frauds, was admissible in Boodrie’s ca'«o to prove that 
the obtaining of money by accused from Boodrie was dishonest 
and fraudulent. 

For these reasons we allow the appeal, and setting aside 
the order of the learned Sessions Judge restore that of the 
Sub-divisional Sfagistrate. The sentence seems to us verj' 
lenient, but, as another case against the accused is before u*<, 
wo do not think it necessary to interfere with the sentence. 

Appeal alloxced. 

(1)MR92) 1. L. R. 1C IVjtr. 414. (SJ flSiD] I Q R. 77. 

(3) 11594] A. C. C7. 

r- n. V. 
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RAMAKANTA DAS MOHAPATRA 

V. 

SHAMANAND DAS MOHAPATRA. 

[On appeal from the High Court at Fort William in Bengal.] 

Hindu law — Outtom — Primotjeniture, rule of — Orisia and Ouilaek, Land Tenure 
in — " Paharaf *’ — ** Choicdhuri /Tereif j'ary Office t Land attached to — Regu- 

lation -Y/ of 2793— Regulation XII of ISOS, •. 3S— Regulation X of ISOO 
— Statementa of deceased persons — Rndence Act {I of 1872), ta. 21 and 32, 
c/au4e (5) — Proof of Ouatom. 

Tho appoUnnts and roepondonta wore members of n Brahmin family long 
cBtabliBhed and poescasod of an «tato in Cuttack. To a suit by tho 
appellants for partition of tho estato on tho ground that it tvoa joint family 
proirerty governed by tho ordinary Hindu law of tho Slitakshara School, tho 
defonco was that a custom of hnoal primogcnlturo prevailed in tho family by 
which from a period prior to British rule the estate had always doscendod to 
tho oldest son, tho junior members of tho family being entitled only to main' 
tenanco, and not to any share of tho land. Tho only reliable evidence of the 
status of the fnndly during the period of native rule consisted of documents 
of ancient date which showed that the office of ChowdJiuri had been held in 
succession for many generations by a member of tho family, and that to 
tho holder of that office certain lands colled “ nankar *’ were ossignod as part 
of his remuneration. Tho Subordinate Judge decreed tho suit holding on 
tho evidence that tho custom was not proved, but the High Court reversed 
that decision being of opinion that the evidence was sufficient to establish 
the custom t— 

Held by tho Judicial Committee reversing the decision of the High Court, 
that the evidence fell far of short eeteblishing tho custom during the period of 
native rule. From tho documents produced, it appeorod that the grant of 
the office of Chowdhuri was ono of an office only ; that tho office was re- 
vocable at tho pleasure of tho sovereign, and though generally boritablo it 
might be conferred by him not merely on tho eldeet son but upon any mem- 
ber of the family, or indeed upon anybody. These considerations, though 
they might suggest a presumption, were not sufficient to eetablieh a right, for 
which purpose the evidence must be clear and unambiguous. 

With regard to the history of the family and their estate after tho advent 
of the British Government, tho evidence showed that whenever the holder of 
tho estate died leaving more than one son, the right of tho eldest eon was 
ehoUengod in the Courts and the litigation invariably ended in a compm- 
• Present : Lord Mackaobtzk, Lord AxicijrsoN, Sir Aynssw Scosi-s* 
and Sir Artitob Wilsob- 
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mi)«n undpf which th«* J'o\mcpr rvbtnincd a »li(\rp tif tho c*tnlo very much 1000 
in exerw^ of the mainlenwieo to w hich, llto fiwtom exi*te«!, they wonhl HaiiaxantA 
hnvo bo>*n eutitlei!. Tim cviflmce, therefore, entirely fniletl to Ri\o to tho Das 
A llegixl custom tho chorneter of ccrtftinty which vtM essentiM to its validity. SfoilArATRA 

ArrEAL from a judgment and decree (Slht March IDOl) 
of tho High Court at Calcutta which reversed a judgment 
and decree (27lh September 1899) of tho Subordinate Judge 
of Cuttack. 

Tho plaintiffs were appellants to His Majesty in Council. 

Tho main question for determination in this appeal was 
whether the succession to tho property in suit was governed by 
tho rulesof lineal primogeniture, or by theordinajy* Hindu Jaw. 

Tho history and facts of tho case besides being fully set out 
in tho judgment of their Lordships of tho Judicial Committee, 
are sufficiently stated in tho report of the case before the High 
Court which will ho found in I. L. R- 32 Calc. C. 

Tho High Court (PnArr and Geiot JJ.) upheld the 
custom of primogeniture which was set up by the present 
respondent, the defendant in the suit. 

On this appeal, 

De Grut/lhtr K.C. and E. U. Eddis, for tho .appellants, 
contended that tho evidence on the record was not sufficient 
to establish a custom of lineal primogeniture. All it showed 
was that during the period of native rule m Cuttack, namely, 
up to 1803, the eldest son took the title of Paharaj, and that 
the office of Chowdhuri had been held by members of tho 
family in succession ; but that office was nothing more than 
a Kovenuo office, “ a remnant of the old Hindu fiscal organi- 
sation,” of an hereditary character to which any grant of land 
that was made was attached to the holder of the office as part 
of his remuneration, no right or custom of succession being 
sho^vn to such land. Nor was there any proof that the land 
was impartible or in the nature of a Raj. Statements, it was 
contended, by various members of the family to the effect that 
the estate was impartible which had been relied upon by the 
High Court as being evidence, had been made after the 
controversy as to the existence of the custom arose, and were 
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thcroforD inadmissible. The oldest son took a title which the 
younger sons did not take, but did not succeed as such to 
any land. The meaning of Paharaj was a unit over which the 
Chowdhuri exercised jurisdiction. Reference was made to 
Toynbee’s History of Orissa, Ed. 1873 (printed at Bengal 
Secretariat Press), page 24; Account, Geographical, Statistical 
and Historical, of Orissa and Cuttack, by A. Stirling (reprint 
in Calcutta in 1904 of Ed. of 1822), page 2, paragraphs 6 and 7, 
and pages 65, 73 and 79 ; and Sir W. Hunter’s Statistical 
Account of Bengal, Vol. 18, pages 129, 301. During the period 
of native rule, it was submitted on these authorities and on 
the evidence that no such custom, as was contended for by the 
respondent, had been shown to exist. 

Since the commencement of British rule in Cuttack 
Regulations XI of 1793 and XII of 1805 precluded such a cus- 
tom except in cases in which succession had devolved accord- 
ing to established usage to a single heir before and up to 1806, 
which came under Regulation X of 1800 ; and by section 36 
of Regulation XIII of 1805 the succession to estates was to be 
governed by the local law of the coimtry which in this case 
was the ordinary Hindu Jaw. It was pointed out that in all 
tho cases in which the succession to the property in suit had 
been in dispute, the litigation had been settled by the yoimger 
sons obtaining, not the maintenance they would have been 
entitled to if the rule of primogeniture had existed and been 
adliGred to, but shares of the estate much in excess of such 
maintenance, and these, it was submitted, were really shares 
of a joint estate imder tho Hindu law. 

As to the proof required of such a custom Itai^alahshm\ 
Aininal v. Siva7iantha Perumal Seihurayar (1) was referred 
to which laid do^vn that a special usage modifying the ordinary 
Hindu law must bo ancient and invariable, and established 
by clear and tmambiguous evidence. Judged by these prin- 
ciples no such custom as was contended for had been proved, 
and tho decree of the Subordinate Judge, which had been re- 
versed by the High Court, should be restored. 

(l) (1S7:.’) 14 Moo. I, A. 670, 686; (1866) 3 Mod. H. C. 76. 77. 
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Sir E. Finlay K.C. and Kenworihy Brown, for the respond- IM9 
ents, contended that the custom of primogeniture was suffi- Bauaeanta 
ciently established by the evidence. The land in dispute had Mob^atba 
for a long term of years been shonn to have been attached to sham^akd 
the office of Chowdhuri, and that oflico had been only hold by Das 
one member of a family, namely, the eldest son. Reference 
was made to the answers given to certain questions addressed 
in 1814 to the Rajalis and Giiefs of theRcgulation Provinces 
and Tributary Mahals as estabb'shing the practice as to the 
succession to their estates (a book printed at the MUitary 
Orphan Asylum Press in Calcutta in 18G1). The judgment 
of the High Court was supported for the reasons therein given, 
which, shortly stated, showed that in the only instance under 
native rule of which there was evidence regarding the succes- 
sion, the descent was from father to eldest son, and that 
since the British occupation the claim of the eldest son to 
succeed had been invariably upheld in spite of the opposition 
of the younger sons ; and that the law prescribed in the Regu- 
lations expressly allowed the rule of primogeniture to prevail 
in Cuttack in cases in which by established usage succession 
to an estate could be shown to have devolved to a single heir 
before 1805 (which it was submitted was the case hero) and 
had not since been departed from. The right to partition 
had never been recognised. 

As to the admissibility of the statements which the appel- 
lants argued were inadmissible : Butler v. Mountgarrett (1), 

Monckton v. Attorney General (2), and In re the Berkeley 
Peerage (3). 

The contention that the family wero not really proprie- 
tors of the land attached to the office of CJbowdhuri, but that 
it was only remuneration to the holder of the office for the 
performance of the duties of Chowdburi was a new one which 
had not been raised at any previous stage of the suit, and to 
which evidence had not been directed, and it should not be 
allowed to be taken for the first time on this appeal. The 

(I) (1S59) 7n.L.C. €32. (?) (IS31) S Rom. <k M. I <7. ICI. 

(3) (I6II) 4 Ctusp. 401. 
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tlioreforc inadmissible. The oldest son took a title which the 
younger sons did not take, but did not succeed as such to 
any land. The meaning of Paharaj was a unit over which the 
Chowdhuri exercised jurisdiction. Reference was made to 
Toynbee’s History of Orissa, Ed. 1873 (printed at Bengal 
Secretariat Press), page 24; Account, Geographical, Statistical 
and Historical, of Orissa and Cuttack, by A. Stirling (reprint 
in Calcutta in 1004 of Ed. of 1822), page 2, paragraphs G and 7, 
and pages 65, 73 and 79 ; and Sir W. Hunter’s Statistical 
Accoimt of Bengal, Vo(. 18, pages 129, 301. During the period 
of native rule, it was submitted on these authorities and on 
the evidence that no such custom, as was contended for by the 
respondent, had been shown to exist. 

Since the commencement of British rule in Cuttack 
Regulations XI of 1793 and XII of 1805 precluded such a cus* 
tom except in cases in which succession had devolved accord* 
ing to established usage to & single heir before and up to 1 805, 
which came under Regulation X of 1800 ; and by section 36 
of Regulation XII of 1805 the succession to estates was to bo 
governed l)y the local law of the countrj* which in this case 
was tlio ordinary Hindu law. It was pointed out that in all 
tlio cases in which the succession to the property in suit had 
bwn in dispute, the litigation had been settled by the younger 
sons obtaining, not the maintenance they would have been 
entitled to if the rule of primogenituro had existed and been 
adlurcd to, but elmres of the estate much in excess of such 
maintenance, and these, it was submitted, were really shares 
of a joint estalo imdcr the Hindu law. 

As to the proof required of such a custom Hamahl'shrm 
^leiinul V, Siiyjtianlha Perumal Sethurayor (1) was referred 
to uhich bid down tiiat a special usage modifj*ing the ordinary 
lUn'lu bw must bo ancient and invariable, and rstablwhwl 
by cl*^ar and unarabigoous evidence. Judged by there ftm- 
no hU'^h cu«tora as was contended for had been provwl, 
and th** d^cTfo of the S«il<ordiiuite Judge, which h.ad been 
by tl <* Hijh Court, should b»* rcftored. 
fl> LA 670.«5j II.CT5 77 
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•Sir R. Finlay K.G. and Kentcorthy Brown, for tho respond- 
ents, contended that tho custom of primogeniture was suffi- 
cientlv established by tho evidence. The land in dispute had 
for a long term of j'cars been shotvn to have been attached to 
the office of Cliowdhuri, and that office had been only hold by 
one member of a family, naraol}*, tho eldest son. Reference 
Tvas made to tho answers given to certain questions addressed 
in 1814 to the Rajahs and Qiicfs of thoRegulation Provinces 
and Tributary JIahals as establishing the practice as to the 
succession to their estates (a book printed at tho jMilitary 
Orphan ^Vsylum Press in Calcutta in 18G1). The judgment 
of tho High Court was supported for tho reasons therein given, 
which, shortly stated, showed that in the only instance under 
native rule of which there was evidence regarding the succes- 
sion, tho descent was from father to cld<»t son, and that 
sinco tho British occupation tho claim of the eldest son to 
succeed had been invariably upheld in spite of the opposition 
of tho younger sons ; and that the law prescribed in tho Regu- 
lations expressly allo^ved the rule of primogeniture to prevail 
in Cuttack in cases in which by established usage succession 
to an estate could be shown to have devolved to a single heir 
before 1805 (which it was submitted was the case hero) and 
had not since been departed from. The right to partition 
had never been recognised. 

As to the admissibility of the statements which tho appel- 
lants argued were inadmissible; Bufler v. Jlmmfffarrefi (1), 
Jlonclion v. Al/omcy General (2), and In re (he Berkeley 
Peerage (3). 

The contention that the family wero not really proprie- 
tors of the land attached to the office of Chowdhuri, but that 
it was only remuneration to the holder of the office for the 
performance of the duties of Chowdhuri was a new one which 
had not been raised at any previous stage of the suit, and to 
which evidence had not been directed, and it should not bo 
allowed to be taken for the first time on this appeal. The 

(1) (1859) 7 H. L. C. 632. (2) (1831) 2 Rois. & M. 147, 161. 

(3) (ISll) 4 Camp. 401. 
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passages Gitcd from Stirling’s Account of Orissa and Cuttack 
were not, it was submitted, applicable under the circum- 
stances in evidence in. the present case. Keferonce was made 
to the Cuttack !Rraclamation of 16th September 1804 (set out 
m exCenso in Regulation XII of 1806), and the settlement 
registration made under it, and to Freeman v. FairUe (1) 
and Collector of Trichinopoly v. Lekkamani (2). 

As to proof of custom, Mohesh CJiunder Dhil v. Satrvghan 
Dhal (3) and Nitr Pal Singh v. Jai Pal Singh (4) were referred 
to. 

Dfi Grnyiher K.C.^ in reply, referred fc Fajhishen Singh 
v. Ramjoy Surma Masoomdar (6) as to the probability of the 
succession to the estate in suit being regulated by the ordi- 
nary Hindu law *, and to Miller v. Mndho Pas (6), and the 
Evidence Act (I of 1 872), sections 21 and 32 clauso (S) as to the 
admissibility of evidence. [Sir F, Finlay K.C., on the latter 
point, referred to Skahtadi Bcgam v. Seerctaryoj Slate for India 
in Council (7).] 

The judgment of their Lordships was delivered by 
ManhU. Sm Akdbew Scoble. The question for determination 
in this appeal is whether the euccession to the estate to 
which it relates is governed by a family custom of succession 
by lineal pximogenituio, or by the ordinary Hindu Law. 
The estate is considerable, the major portion of it being com- 
prised in twomahals, named Kiila Talmunda and Taluk Aranga, 
situated in the district of Balasore, in the Province of Orissa. 
The parties to the suit are members of the same family, tbo 
appellants representing a Junior, and the respondent the senior, 
branch of it. The appeUants wore plamtifTs in tho suit, in 
which they alleged that tbo family was an undivided family, 

{IJ {I82S} I 3I«J. I. vt 305, 342, 313. <5) (1872) L L. K. 2 Cole. 286. 188. 

{2J {1874) L.B. 11.-4., 232,313. (6> (mC) 1. 1.- 11. 10 AIL 76, W; 

(3) (1902) L L- R. 23 Calc. 313 ; I- B- 23 I. .<V. lOfi, 118. 

1..R. 231.^4.62, (T) (1007) I.U U. 34 CW*. 1053, 1073; 

(I) {1S3C) lOAU. I. 14. I5j U R. 34 I. A. 131, 103. 

L. It 23 LA. 147, ISfi. 
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governed by tbo Mitakshara School o! Hindu law, and claimed 
partition of the family property under that law. The re- 
spondent, in bis written statement, asserted that “according 
to the custom obtaining in onr family from a very remote 
period, the eldest son of the eldest branch of the family become 
the malik of all properties, and hia younger brothers are en- 
titled to maintenance only without having any share in them.” 
Upon the issue thus raised, the Subordinate Judge of Cuttack 
found in favour of the plaintiffs, but his decision was reversed 
on appeal by the High Court at Calcutta. 

The family is a Brahmin family long established in Cuttack, 
members of which are proved to have held the office of Chow- 
dhuri, under both the Ifogul and the Mahratta rule. A great 
deal of information as to this office is to be found in an official 
Jlinute by ilr. Stirling (Secretary to the (^mmissioner) on 
Tenures in Orissa, dated lOth October 1821, to which their 
Lordships have been referred by counsel on both sides, and 
which appears to bo a very carefully-drawn and rch’ablc docu- 
ment. According to this Minute, under the government of 
the Gajpati native sovereigns, the country was divided for 
fiscal purposes into districts called Bissee ond Khund, over 
each of which were placed two officers, one called Bissoeo, or 
Khund-adipati (terihs signifying chief of a division) and 
the other an accountant, called the Bhooe Mool. On the 
introduction of Todur MuH’a revenue settlement, under the 
Mogul government, somewhere about a.d. 1680, Mr. Stirling 
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says : — 

Tho tillf* of Khund-»di{>ati azid Bi890f« became laet eotireljr 
in the more famHisr ilnMgiiatJon of Cho'vdhuri (Chief) a word mtrodticod 
from Bengal and Upper India, though, probably, not unknown beforo in 
the pro\'ineo, and tlie Bhono Mool roeei\-ed tlw appellation of the canoonPoe 
u-illmt}‘ (country or pro«-mctal eonoongoe) Tbo portion of tho pci^unnah 
under tho moro immediato charge of each wat coIInJ talooka tlie 
monogora generally talookdara.’’ . 

There does not appear to have been any change in tho posi- 
tion of these officers under the Mahratta government, and Mr. 
Stirling came to the conclusion that there exists 

“Aniplo ground for aaaertuu; the Mogul and the Mahratta talookdan, 
who formerly managed and conerted the ^e^'enu<w of to rofl«id«rab!« a 
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1009 proportion o! tho dislrict with tlio droignation of chowdlmrw nnd conoongort, 
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Das under onothor namo.” 

MoiuTiTin TOmunctation ot these officers appears to have been 

an assignment ot rent-free land called “ nanhar,” and tho right 
Monirtiai. to certain perquisites or “ russooms.” As regards tho owner- 
ship of land, IMr. Stirling ohserves : — 

“ Tho thowdhuri hofl been gontrrally off-hand aeaumod to ha>o been a pro- 
prietor of land, though tho word la obviously only ntltlo given to tho hood 
ofTicors (or taloohdare) ol a pergunnali, find which in modem times has been 
adopted by tho headman of nearly every hereditary art, profession, and bazar 
.... Nobody, I boHovo, over supposotl for a moment that tho person 
called canoongoo by tho Moguls was other tlian a more servant of Govern- 
ment, though nuccoodlog by regular inheritance to his ofiice Tlicro 

is obviously no moro reason to oseumo that tho chowdhuri or chief of per- 
punnahs wore tho propriotora of tho land comprised in them than that the 
canoongoo taloohdars wore— o conclurion from which most minds would 
probably revolt, howovor predisposed to soo an absolute European landlord 
In every superior revenue manager connected lieroditarily with the soil.” 

But as regards tho offices held by both chowdhuris and 
canoongoes, Mr. Stirling goes on to say : — 

" Their tenures were certainly generally heritable, though caaes of 
removal were of froquont occurrence, and all the larger holders found it 
convenient to obtain a sunnud of appointment, or, say of confirmation, on ■ 
suecoeding to their inheritance. The very unscrupitlous manner in which 
the right of ouster wae exercised by the native rulers, as in obvious from the 
frequent occurrence of the word ttiuhueyi/onr {qt chango) in the siumuds, 
might lead to a conclusion unfavourable to their aclcnowledged title to 
transmit hereditarily and furnishes, at all events, a strong ground of pre- 
sumption that they were regarded as officers of trust, liable to bo called to 
account for their conduct.” 

But, he concludes, 

It is my decided opinion that, from the hereditary character pervading 
so remarkably all tho instituUons of the Hindus, they at all times possessed 
onimperfecttitleofproperty in their offices, which was distinctly admitted and 
rocognizod by the practice of the Mogul government.” 

In the light of these general considerations, their Lordships 
have carefully examined the evidence produced by the respond- 
ent in support of his claim. It consists mainly of two ancient 
documents, as their Lordships are imable to attach much im- 
portance to admissions mode in recent years by members of 
the family. The first of these documents is called an “ Appeal 
of Gopinath Bahataj Cajowdhuri to the Public for Testimony.’ 

The date is wanting, but it must have been written at some- 
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timobotwconA.p. 1729 and 1745. ItiaaddiwsodtoalJofiicmla, iwo 
ryots and cultivators of Sarkar Biro— which is presumably Rahakakta 
the talooka of tlio applicant— and recites that : — sionArAxnA 

“ A Sannd of former aptw of th" tlino of tho Emperor Jnhftnpif liofuing tlio r. 
noftl of Ranhid IVg Iviinn prnntinp for fiJnr}' 165 ofiftnd ns n&nkor, 

subject to l>cr^^co iw Oiondburi of the nforemid SorkAr, IiM Loeomo very old SfoiiApATKA. 
and owing to tlio pnjxr l»cjnR woiTO'rAtcn find worn out it ifAS not copnblo o! 
being prevned for fulurr time, therefore, in 1137 Amli (A.D. 17S9) it nai 
shown to o\*efy gentleman, to men of respectability and all residents and 
amlas and functionaries of tho said Sarknr.** 

It was therefore requested that “thoeo acquainted with 
tho facts*’ will 

“ pfa\o the document an noil as tho fact that tho forefathers of this applicant 
from past ages dischargoJ tho (lutie.<i of CItowdhttri of tJio said Sarkar in 
wnfideration of the nankar znmindarl and that this applicant also keeps in 
nttendonco In tlm nlTico of Thonaiiars and Aniins and gets the revenue paid.” 

It docs not nppoar whether anybody complied with the 
request that ho should “record his evidence on this paper” ; 
but on the back is an endorsement : “ 155 batis of land under 
former Sanods assigned as nankar has boon confirmed and 
granted to Chowdhuri Paharaj,*’ and particulars of tho land 
are given. 

Tlio second document is a Sanad dated in a.X>. 1746 and 
granted to tho eldest son of tho Gopinath just mentioned. It 
is addressed to tho Mutsuddis and other functionaries of the 
mahals described in tho Schedule and recites that : — 

“ Th9 offico of Cliowdhuri under Sanods of former ofllciols wos for ngoa 
voetod in (tho anooston of) Roghumth Poharaj Kow he hoa appoRrod 
before bin Honour, and has mado o roproeontation, and his loyalty, truth- 
fulness and his sorvicos havo bocomo disclosed. Theroforo ho is appointed 
as before to tho office of Chowdhuri of tho said mahnls. It is required 
that you all will conduct all business of tho said porgunnalis as before in 
consultation with him and by his odvico . . , and you will leave to liim all 
that is cufitomary for tho Chowdhuri and in rospoct of the nankar as was tho 
practice before The said Chowdhuri is required thot he will not in the 
slightest degree omit to fulfil his duties loyally, and for tho benefit of the 
Sarkar and for tho welfare of ryots. Ho will appropriate tho profits of tho 
dastor and nankar lands os before and ho will pay the proper rent of the 
jaghirdars under him year by year oocording to ancient usage, and ho will 
make such ondeavoura os will make tnsnifest his groat loyalty and eorv.’ces 
doily, even more than before, then ho will get his reword.” 

On the back of the Sanad is an endorsement “CSiowdhcri'e 
office confirmed in favour of Raghunath Paharaj CJhowdhuri/’ 
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together with partioulara ol fifteoui mahals, which do not cor- 
respond with those mentioned in Gopinath’s documents, ot 
those in dispute in this suit. 

These dooumenta have been recited at length because, as 
already observed, they form the only reliable evidence of the 
status of the family under successive native governments. In 
the opinion of their Lordships, they fall far short of establish- 
ing the claim of the respondent. They show, indeed, that the 
office of Chowdhuri was held, for many generation, by a mem- 
ber of the family, and that to the holder of that office certain 
lon^ were assigned as a part of his remuneration. But the 
grant was of an office only, and to an individual, to be held 
during good behaviour. It was clearly revocable at the plea- 
sure of the sovereign, by whom it might be conferred, not merely 
un the eldest son, but upon any member of the family, or, 
indeed, on any body. In the nature of things, the office could 
only be held by one person at a time, and, as Mr. Stirling points 
out, 6uch offices were “generally heritable*'; but these con* 
aiderations, though they may suggest a presumption, ore not 
sufficient to establish a right. For this purpose, the evidence 
must be clear and unambiguous, which, in this case, it is not. 
Besides, it is hard to see how a family custom of succession to 
an estate not absolutely owned by the family could ever have 
existed. 

So far, therefore, as relates to the period of native rule in 
Cuttack, the case of the respondenta fails. It remains to 
enquire whether, after the British conquest, there was any 
recognition of the existence of such a custom, either by the 
family or by the Government. 

The conquest of Cuttack took place in 1803, and by a 
Proclamation dated the 15th September 1804, the Biitish 
Government declared its intention to adopt ** such a plan for 
the settlement of tho land revenue of the Province. . . . * • 
as may be ro««t conducive to tho prosperity of the country 
and to tho happiness of tho inhabitants.’*^ With this 
it wsa ordered that & seltlement of tho land revenue ehoul e 
"concluded in all practicable cases with the lamindarsi (>r 
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other actual proprietors of the soil (unless when disqualified tws 
by notoriously bad character or oth^ good and sufficient cause) Bauakanta 
for the period of one year,” on tho expiration of which further sioHArAinA 
settlements would be made “ with tho same persons (if willing sham^and 
to enaaco, and they shah have conducted themselves to the 

® ® , MonAFATRA 

satisfaction of Government)” for further periods of three, 
four, and three years respectively at gradually enhanced rates. 

At tho end of these cloven years, in 1822, a permanent settle- 
ment would bo “ concluded with tho same persons (if willing 
to engage, and they have conducted themselves to the satis- 
faction of Government, and if no others who have a better 
claim shall come forward) for such lands as may bo in a suffi- 
ciently improved state of cultivation to warrant tho measure 
on such terms as Government shall deem fair and equit- 
able.” 

In the following year. Regulation XII of 1805 was passed, 
confirming and explaining this Proclamation, from sections 2 
and 4 of which it appears that tho first settlement was made 
with tho persons in possession of tho lands, and that tho settle- 
ment extended to “ the Mogulbundy territory of tho Zillah of 
Cuttack in wliich tho lands now in suit ore situated ; and by 
8. 36 it was provided that “ nothing heroin contained shall bo 
construed to authorize tho division of tho lands comprised in 
any estates in tho Zillah of Cuttack, in which tho succession to 
tho entire estates devolves, according to e.stabHshcd usage, 
to a single heir,” in which cases Regulation X of 1800 was to 
apply, and tho Courts were directed to give effect to ” tho local 
custom of tho country.” Generally, however, these newly- 
formed estates were declared to bo descendible like other de- 
scriptions of property to all tho heirs of the deceased proprietor, 
according to tho Hindu or Mahomednn law of inheritance, as 
the case might bo, and to be liable to partition when dcrol- 
ing on two or more heirs. Regulation XI of 1816, which ex- 
empts certain tributary estates in Cuttack from partition, does 
not appear to apply to llie estate in question in this suit. 

It nail have been noticed that, in the Proclamation, the 
settlement is to be made “ with the xemindat* or other actual 
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30th April, 1908 ... ... ... ... ... 0 2 0 [la.] 

Act XX of 1853 (Legal Practitioners), aa modified up to Ist 

‘ September, 1^7 ... ... ... ... ... 0 I 0 [la.] 

Act XXlll Of 1855 (Administration of Rlorigsged Estates), as 
■ modified up to Ist October, 1908 ... ... ... 0 1 3 [to] 

Act XXIV of 1855 (Penal Servitude), as modiCod up to let January, 

1909 ... ••• ••• ••• ••• ... 0 2 0 [la] 

ActXIUef 1857 (Opium), as modified up to Ist August, 1908 ... 0 4 3 [la] 
AetIXol 1869 (Forlelture), 03 modified up to let October, 1908 ... 0 1 9 [!o] 
Act XXIV Of 1859 (fdadras District Police), as modified up to 

let 'November, 1907 ... ... ... ... 0 3 6 [Sa] 

Act XVI Of 1863 (Excise Duty on Spirits), os modified up to Ist 

October, 1908 ... ... ... ... ... 0 2 0 [laj 


Act XXXI of 1863 (Gazette of India), with fool-notes ... 

Act X of 1865 (Succession), as modified up to ist April 1909 
Act XXU of 1867 (Sarals and Paraos), aa modified up to let 
August, 1908 ... ... ... ... 

Act XXV of 1867 (Press and Registration of Books), as modi. 

tied up to let October, 1007... ... ... ... 

AttVot 1889 (Indian Articles of War), oa modified up to ’ ist 
January, 1909 

Act V of 1870 (Unclaimed Deposits), os modified up to let October, 
1908 ... • 

Act VH of 1870 (Court Fees), as modified up to 1st February, 1809 
Act XXVII of 1871 (Criminal Tribes), as modified up to ist October, 
1908 


0 1 3 [la] 

1 8 0 [2a 

0 2 0 [la.] 

• 0 6 0.[la.] 

1 2 0 [3a.3 

0 1 0 [la] 

1 0 0 [la.l 

0 fi 6 [la Cp.] 
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R«. A. r. 

Act'l o!J1672 (Eflllenee}, aa tnodiCcd tip to lit May, 1003 ... 1 0 0 [?a.] 

Act IX of 1B72 (Contract), aa raodiCi<(l up to ItC Fobruary, lOOS 14 0 {2a.] 

Act I Ol 1S78 (Opium), aa 'modified up to lat October, 1007 0 6 C [la.] 

Act VI ef 1878 (Trcasuri Trevc), aa modified by Act XU of 

1691, aa reprint^ on the 14th Febninry, lOOS ... ... 0 2 0 [la.] 

Act VMI of 1878 (Sea Cuitoms), aa modified up to let June, 1908 1 5 3 [4a.] 

Act Xi ef 1878 (Arms), ee modified up to let October, loos ... 0 6 0 [la.] 
Act XVI of 1879 (Transport of Salt), ae modified up to 1st October, 

1007 ... ... ... ... ... ... 0 1 0 [lo.] 

Act XVIM of 1881 (Central Provinces Lanti^revenue), as modified 

up to lit March. lOOS ... ... ... ... 1 2 0 [Sa.] 

Act tV of 1884 (EvpiOSlves), as modified op to let September, 10OS 0 4 0 [lo.] 

Act III of 1888 (Ponce), aa modified up to let January IDOO ... 0 1 0 [la.] 

Act ll of,1889 (Measures of Lensth with fost nates) ... ...0 13 [lo.] 

Act IV.of 1889 (Indian Merchandise Marks), as modified up to 1st 

August, 1908 ... ... ... ... ... 0 fl 0 [lo.] 

Act VI Of 1889;<Probat2 and Administration), os modified up to 1st 

January, 1009 ... ... ... ... ... 0 2 0 [la.] 

Act VI ol 1890 (ChaHtable Endowments), as modified up to 1st 

Auput, 1908 ... ... ... ... ... 0 2 0 [la.] 

Act XI el 1890 (Prevention of Cruelty to Animals), with foot->noies 0 2 0 [la.] 
Act Xllt of 1890 (Excise Mall Liquors), aa modified up to Ist Octo* 

bar, 1903 ... . . .. ... 0 1 0 [la.] 

Act VIII *ef 1899 (Petroleum), aa modlSod up to Ist January, 

1909 ... ... ... ... ... ... 0 7 0 [la.] 

Act Xlll Of 1699 (Glanders and Farcy), oa modified up to let Feb* 

rocry, 1908 „. ... ... 0 2 C [la.] 

Act X^of 1904 (Co-operative Credit SccleUes). with roferenco to 

rulea under tbo Act ... ... ... ... 0 5 C [la.] 


III.— ACTS AND REGULATIONS OF THE GOVERNOR-GENERAL OF INDIA IN 
COUNCIL AS ORIGINALLY PASSED. 

Acts (unrcpsaled) ot the Governor-General of India In Council Iron 1907 up to date. 
Resulallons made under the Statute 33 VIcL, Cap 3, from 1007 up to dato. 

[The above may be obtained aoparotoly. [Tbo price la noted on c.tclt.j 


IV.— TRANSLATIONS OF ACTS AND REGULATIONS OF 
OF INDIA IN COUNCIL. 

Act Xlll ot 1857 (Opium), aa modified up to Ist/In Urdu 
August, lOOS .. ... ...llnNagri 

Act XXII Ot 1867 (Sarals and Paraos), as modifiod/lu Urdu 
- up to Ist August, 1908 ... ... llnNogri 

Act XXV Ot 1867 (Press and R'gistratlon of/InUrdu 
Books), as modified up to let October 1907 \InNagn 
Act V Of 1870 (Unclaimed Deposits], ea modified In XagrI 
up to lat October, 1908 ... ... 


THE GOVERNOR-GENERAL 
Ra. A. p. 

• .. 0 0 9 [la.] 

... 0 0 9 [la.] 

... 0 0 6 [lo.] 

... 0 0 6 [la.] 

... 0 1 3 [la.] 

... 0 1 3 [la.] 

... 0 0 3 [la.] 


/ 



0 


TUB IKDIAN LAW REPORT! ADVERTISER. 


Act I Ol 1872 (Evidence), as modif!e<t up to 1st fin Urda 
May, 190S ... ^InNngri 

Act I ol 1878 (Opium}) u modiHedupto 1st fin Urdu 
OctobeMOO? ... ... ... \In Nngri 


Act XIII ol 1889 (Cantonments), as modified 
up to Ist October, 1007 ... 


In Urdu 


Act XII of 1898 (Excise), os modified up to 
' Ist March, 1907 ... ... ... 

Act Xlll ol 1899 (Glanders and Farcy), as 
modified up to Ist February, 1008 

Act I Ol 1906 [Indian Tarlfl (Amendment)] ... 
Act III Ol 18C6 (Colnaze) 

Act V ol 19C6 (Stamp Amendment) 

Act lit Of 1907 (Provincial Insolvency) 

Act IV of 1907 [Repeallns and Amendlns 

(Rates and Cesses)] ... ... 

Act V of 1907 (Local Aulhorltes Loan) 

Act VI of 1907 (Preventton of Seditious 
Meetings) 

Act I el 1908 (Legal Practitioners) 

Act II ol 1908 (Tarin) ^ ... 

Act V ol 1908 (Code of Civil Procedure) 

Act VI of 1908 (Explosives Substances) 

'Act VII of 1908 (Incitement to ollenccs) 

Act IX OM908 (Limitation)' 

Act X ol 1908 (Salt Duties) 

Act XI ol 1908 (Assam Labour and Emigration) 


/In Urdu 
\In Nagri 
/ In. Urdu 
\In Najti 
/ In Urdu 
\ In Nagri 
/In Urdu 
\In Nagri 
/In Urdu 
\In Nagri 
/In Urdu 
\ln Nagri 
/In "Urdu 
\Tn Nagri 
/In Uftlo 
\In Nagri 
/in Urdu 
\jn Nagri 
/In Urda 
\In Nagri 
/In Urdu 
\ln Nogri 
fin Urdu 
■Vin Nagri 
/In Urdu 
\In Nagri 
/In Urdu 
\In Nogri 
/la Urdu 
\In Nogri 
fin Urdu 
■\In Nagri 
fin Urdu 
iln Nogri 


Rs. A. r. 

... 0 8 0 f2a.l 

... 0 8 0 [2s.] 

0 1 fi flal 
...0 10 [la.] 

... 0 3 0 [la Op.] 

... 0 2 0 [2a.l 

... 0 3 3;[2a.J 

... 0 0 9 [la.] 

0 0 0 (la.] 

... 0 0 3 [la] 

... 0 0 3 [la.] 

... 0 0 9 [la.] 

... 0 0 0 [la.] 

... 0 0 3 [la.] 

... 0 0 3 [la.] 



... 0 0 3 [la.] 

... 0 0 3 [la] 
... « 0 3 [Is.l 

... 0 0 3 [la] 

... 0 0 3 [ia.] 

... 0 0 3 [la.] 



...0 0 3 [lA.l 
... 0 0 3 [la.] 
...12 0 [Co.] 
...12 0 [ 6 o .] 
... 0 0 3 |lol 
...0 0 3 [la.] 
...0 0 3 [la.] 
...0 0 3 [la,] 
...0 2 0 [la.] 
...0 2 0 [la] 
...0 0 3 [la] 
...0 0 3 [la.] 
...0 0 3 [la.] 
...0 0 3 [2a] 


V.— MISCELLANEOUS PUBLICATIONS. 

, Ba. A. T. 

Table showing effect of Legislation in the Governor-General's 

Council during 1906 — ... ... ... 0 3 6 [Is.l 

Ditto, ditto ' during 1807 ... 0 2 6 [!»•» 

Ditto ditto during 1508 ... 0 4 0 [!*•] 

Annual Indexes to the Acts o! the Governor-General ol India 
In Cooncll for 1906 and 1907. The price W noted on them. 
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Rs. A 

Proceedings of the Council of the Govemor'densral of Indli for 
making Laws and Regulations from 1906 to date. Super-royal 
4to. Anuu&l subscription ... ... ... 5 0 

Ditto. Single issuo including postage ... ... ... 0 4 


Addenda and Corrigenda List No. 
General Rules and Orders 

of 1906 to the List 

of 

... 0 

0 

Ditto 

ditto 

No. II of 1006 

... 0 

1 

Ditto 

ditto 

„ I of 1007 

... 0 

0 

Ditto 

ditto 

„ II of 1007 

... 0 


Ditto 

ditto 

„ T of 1008 

... 0 


Ditto 

ditto 

„ II of 1008 

... 0 

2 


A Digest Of Indian Law Cases, contaming the High Court Re- 
ports and Privy Council Reports of AppMla from India, I60t>03, 
with an index of cases, compiled under the orders of ths 
Government of India, by P. Q. Wiater. of the Inner Temple, 
Bar.-at-Latr, Edition 1006 ... ... ... ... 10 0 

Ditto. Reduced pri<^ per copy ... ... 5 0 

A Digest of Indian Law eases, containing the High Court Reports 
and Privy Council Reports of Appeal from India, 1904. with an 
index of cased, compiled under the orders of the QovemmeDt 
of India, by C. £. Grey. Bar..at-Law. Edition 1007 .>• 5 0 

Ditto ditto. Reduced price per copy ... ... 1 4 

Ditto 1906, by C. E. Groy, Ber.-at-Law, Edition 1007 ... 6 0 

Ditto ditto. Reduced prico per copy ... ... 1 4 

* Ditto 1906, by C. £. Qroy, Bar.-at'Lsw, Edition 1908 ... 

Reduced price per copy ... ... 1 4 

onto 1007, by B. D. Boeo, Bor.-at-Law, Edition 1003 

Reduced price per Copy ... ... 1 4 

Set of Digests from t901->-1907. Reduced price per set of^S vols.... 10 0 
General Rules and Orders made under soactmants in force is 
British India consistiug of General Rules, Proclametions 
Notifications made under Statutee relating to India and 
General Rules and Orders made under Oeweral Acts of the 

Governor-General in Oouned with an Index. In three Volumos... 15 0 
Ditto Reduced price per aet ... 10 6 

Ditto Reducod prico per \olume ... ... 6 0 

TIUo Pago and Contents of the Acts pa»ed by the OoTenor. 

General of India in Council in (be year 1907 ... ... 0 1 


0 pRe] 


3 pa.1 
9 [la.) 
3 pa.) 
0 pa.) 
6 [la.) 
9 [laj 


0 

0 poa.) 


0 

0 [ea.J 
0 

0 [Cit) 

0 [ea.l 

0 [6a. 1 
0 


0 

0 [Rs. 2.J 
0 [12a.J 

• [ 1 -.] 



mr. INDIAN I,A\V RDPOllTfl ADVBKTISEn. 


He amounti within enteheti are for p‘t:k!ny ani pest:iije. 

LIST OF BOOKS AND PUBLICATIONS FOR SALE 

wmcTt *ne 

MORE THAN TWO YEARS OLD. 

LEGISLATIVE DEPAETHENT. 


[Thesn puhlientionn may bo obt«fn<wl from tho Ofllft* of tho SiiporintAnclent of Oovjfo 
tnent Printing, India, No. 8, Iloallnr* 8tr<y>t, Ca!aitl».] 

The rntoEs or me Ockcoal Act*, Locit Codes, UicttCTfAtrr Snirwa Diotar 
XHD TkDCX to EsCAOTJfKfTS RATe DEBT COSSmrRAnCT KEDOCeD. 


I.— THE INDIAN STATUTE-BOOK. 

TtsviscD Eomow. 

Supff-eo’jal 8to, cloth Uttered. 

A.— STATUTES. 

Rs. A. P. 

A ColleetiQn of statutes relaUnc to fntfla. Volume I, eontsloing 

tbe Stotutfls up to iho end of 1890. Edition 1899 ... ... 0 0 0 [lOa.] 

AColleeUen of stslutes relallog to Inilx Volume tl, containing 
^ the Statutoe from 1891 to 1893. Edition 1000 ... • ... 8 0 0 IlOa] 

a— LOCAL CODES. 

The Almere Code, Third Edition, 1905, containing the EnacU 
nionta in forco in Ajmere-AIorwara, with an Appendix con. 
sisting of a list of the Enactroenta which have been declared 
in force in, or extended to, Aimore-Uerwara by notification 
under the Scheduled Districta Act, 1874 ; a Chronological 
Table and an Index ... ... ... 2 8 0 [7a.] 

The Baluchistan Code, Edition 1900, containing tho local • 
enactmenta in forco in British Balucbiaton and the Agency 
territories, with Chronological Tables and an Index ... 5 0 0 [10a.] 

The Burma Code, Edition 1899 , ... ... ...5 0 0 [9a.] 

The Central Provinces Code, Third Edition, 1904, consisting of 
the Bengal Regulations and the Local Acts of the Qovemor* 

General in Council in force in the Central Provinces, with an 
Appendix containing a list of the Acts which have been 
applied to the Scheduled Districta of the Central Provinces 
by ootificationunder the Schedolod Districts Act, 1674 ; and an 
Index ... ... ... ... ... ... 4 0 0 [0a.] 

The Madras Code, Vola. I and IL Edition 1902 ... ... 12 0 0 

Ditto. Reduced price ... ... 8 0 0 [Re. l.j 

The Punjab and North-West Code, Edition 1903, consisting 
of the unrepealed enactmenta locally in force in the Punjab 
and the North-Weet Frontier Province, with Appendix and , 

ladei ... ... ... ... ... ... 6 0 0 [10».] 



INDIAN LAW RErORTS ADVERTISER. 


II.-REPRINTS OF ACTS AND REGULATIONS OF THE GOVERNOR-GENERAL 
OF INDIA IN COUNCIL, AS MODIFIED BY SUBSEQUENT LEGISLATION. 


Acts X ol 1841 and XI ol 1850 (Registration ol Ships), bb 
modiilod up to Ist December, 1893 (vrith foot>Q0t09 brought 
down to iBt December, lOOl) ... ... ... 0 7 0 [la.^ 

Act XX ol 1847 (Copyright), aa modified up to lat December, 

1903 ... ... ... ... ... ... 0 5 0 [la.] 

Act xvni or 1850 (Judicial Officers* ProtecUon), with foot- 

notee ... ... ... ... ... ... 0 I 9 [la.] 

Act XIX ol 1850 (Apprentices), modified up to let May, 

1905 ... ...' ... ... ... ... 0 3 .0 [la.] 

Act XXXIV or 1850 (State Prisoners), aa modified up to 80th 

April, 1003 ... ... ... ... ... 0 2 0 [la.] 

Act VIM cl 1851 (Tolls on Roads and Bridges), os modified 

up to let June, 1897 ... ... ... ... 0 2 C [la,] 

Act XM ol 1855 (Legal Representatives* Suits), modified 

up to let Not*ember, 1901 ... ... ... ... 0 1 0 [la.] 

Act XIII or 1855 (Fatal Accidents), oa modified up to letDeccm* 

ber. 1903 ... ... ... ... ... 0 2 0 [la] 

Act XXVMI ol 1855 (Usury Laws Repeal), aa modified up to let 

December, 1903 ... ... ... ... ... 0 1 C [la.] 

Act XX or 1856 (Bengal Chaukidars). aa modified up to Ist 

Koyember. 1003 ... ... ... ... ... 0 7 9 [la.] 

Act IV el 1857 (Tobacco, Bombay Town), os modified up to let 
g^D^cember, 1900 ... ... ... ... ... 9 3 9 [la.] 

Act XXIX or 185T (Land Customs, Bombay), bs modified up to 

Ist December. 1895 ... ... ... ... 0 4 0 [la.] 

Aef til ot 1858 (State Prisoners), aa modified op to 1 st August, 

1897 ... ... ... ... ... ... 0 2 0 [la.] 

Act XXXIV or 1858 [Lunacy (Supremo Courts)], os modified up 
^to 30th April, 1903. ... ... ... ... 0 4 3 [la.] 

Act XXXV or 1858 [Lunacy (District Courts)], as modified up 

to 30th April, 1903 ... ... ... ... 0 2 3 [la.] 

Act XXXVl ol 1853 (Lunatic Asylums), as modified up to 3Ist 

iMay, 1002 ... ... ... ... ... 0 6 0 [la.] 

Act I Ot 1859 (Merchant Shipping], os modified cp to 30th June, 

1905 ... ... ... ... ... ... 0 13 0 [20.] 

Act XI ol 1859 (Bengal Land Revenue Sales), os modified up to 

1st August, 1900 ... ... ... ... ... 0 4 0 [la.] 

Act XIII or 1859 (Workman’s Breach or Contract), as afiected by 

Act XVI of 1874 ... ... ... ... 0 1 6 [la.] 

Act IX ol 1860 [Employers and Workmen (Disputes)}, as modified 
_ ^ up to Ist Dumber, 1904 ... ... ... ... 0 1 C [la.] 

Act XXI of 1860 (Societies Registration), asmodified up to let 

December, 1904 ••• ... ... ... ... 0 2 9 [la.] 

Act XLV of 1860 (Indian Penal Code), as modified up to let April, 

1903, with an Index^ ... ... ... ... 2 8 0 [5s.] 

Act V ol 1861 (Police), as modified up to libMsidi, 1903 ... 0 7 6 [la. Op.] 

Act XVI ol 1861 (Stage-carriages), as modified up to let Febru- 
ary, 1893 ... ... ... 0 3 6 [la.] 

Act XXIII of 1883 (Claims to Waste-Iands), as modified up to ist 

^Deewber, 1896 ... ... ... ... 0 4 S [la.] 
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lu. A, r. 

Act in o1 1884 (Fortlfneri), m modintri np to lit BontemW, 

••• ... ... ... ... 0 3 6 [U) 

Act XVIt fit 18C4 (OfRcUl Truitscs}| m modSHi^ tip to Ut 

1800 ... ... ... ... ... 0 C 6 IIa.] 

Act 111 oT 18C5 (Carriers), MmodlOcd tip to SlttMuy. 1003 ... 0 3 0 [lit] 

Act III oT 1867 (Gamblln*), MimodineduptoUt JAnttftry. 1005 ... 0 4 0 {!&.] 

Act XX ot 1869 (Velunleers)t 'm tnodlCM tip to lit Ma 7. 

ISBO ... ... ... ... ... ... 0 4 0 (la.1 

Act I ot 1871 (Cattle Trespass). Mmodiflcil tip to lit Mny, IDOO ... 0 0 0 [It.] 

Act III of 1872 (Special Marriages), u tnodiflMl up to lit Kov* 

cmbor, 1000 ... ... ... ... ... 0 4 0 (la.) 

Act IV ot 1872 (Punlab Laws), oa modi(l«<l up to lit November, 

1004 ... ... ... ... ... ... 0 7 0 (la.) 

Act XV ot 1872 (Christian Morrlase), ao mo<ltOod up to Ut 

December, loot ... ... ... ... ... 0 10 0 (2*.] 

Act V ot 1873 (Government 8av(nts Dank), m modlQed up to 

Ut April, 1003 ... ... ... ... ... 0 3 0 [la.) 

Act X et 1873 (Oaths), Aa modifled up to lit.FebniKry,’ 1003 ... 0 3 0 [la.] 

Act Hot *“T1 M modjQod up to Ut - 

July ‘ * 8t«t« IneJoded wltWn 

the ' • • ftnd Bomboy, rtapoo* * 

livel., ■ . • • • ... ... ... 0 11 0 [20.] 

Act IX ot 1874 (European Vasraney), oa modlQed up to Ut 

Deoombor, 1001 ... ... ... ... ... 0 0 6 (la.) 

Act XIV Of 1874 (Scheduled Districts), m raodlOcd up to^ 

Ut October, 1895 ... ... ... ... 0 0 0 [la.] 

Act XV o! 1874 (Laws Local Extent), db modified up to Ut 

October, 1895 ... ... ... ... ... 0 7 0 (la.) 

Act IX ot 1875 (Indian Malorliy), ns modified up fo lit Uay, 

1000 ... ... ... ' ... 0 2 0 [la.] 

Act XI ot 1876 (Presidency Banks), os modified up to Ut March, 

1007 ... ... ... ... - ... 0 11 'O [2..] 

Act I of 1877 (Specific R€llet), aa modified up to l*t Februory, 1904 ,0 11 0 [la. Cp-J 
ActtVll ot 1878 (Forests), aa modified up to Ut December, 

1003 ... ... ... ... ... ••• 0 10 0 [2a.J 

Act XVII ot 1878 (Ferries), os modified up to Ut June, 

1902 ... *... ... ... ••• ... 0 6 0 [la.6pj 

Act XVII of 1879 (Dekkhan Agriculturists* Relief), oa modi. 

fied up to lit Juno, 1905 ... ... ... .>• 0 10 0 [So.] 

Act XVIU Of 1879 (Legal Practitioners), 08 modified up to UtMay, 

1896 ... ... ... ... ... ... 0 7 6 (lo.j _ 

Act VII ot 1880 (Merchant .Shipping), os modified up to I6th ^ , 

October, 1891 ... ... ... ... ... 0 10 0 [2a.3 

Act V of 1681 (Probate and Administration), as modified up to , 

1st July, 1890 ... ... ... ... ... 0 12 0 12a.] 

Act XV Of 1881 (Factories), os modified up to Ut Deceim- „ , 

ber, 1904 ... ... ... ... ... 0 6 6 II». ep-1 

Act XXVI ot1881 (Negotiable Instruments), as modified up to , 

Ut August, 1897 ... ... ... ... ... 0 10 0 [la-l 

Act II o! 1882 (Trusts), os modified up to let June, 1903 ... 0 10 0 [la.] 

Act IV ot 1882 (Transfer ot Property), as modified up to to. i 

lst.DeceiDber.‘l906^_ ... ... ... ... 0 16 0 [Za.) 



THE INDIAN LAW REPORTa ADVERTISER. 


Ra. A. 

Act V et 1882 (Indian Easements), as Amended by the Repealing 

and Amending Act, 1801 (XII ol 1601) ... ... 0 8 

Act VI ot 1882 (Companies), ab modified up to 1st August, 

1900 ... ... ... ... ... ... 1 10 

Act XII of 1882 (Salt), ta modified up to 1st December, 

1800 ... ... ... ... ... ... 0 0 

Act XV of 1882 (Presidency Small Cause Court), m modified up 

to Ist Juno, 1000 ... ... ... ••• 0 10 

Act V Ot 1883 (Indian Merchant Shipping), aa modified up to let 

December, 1001 ... ... ... ... ... 0 0 

Act VIII of 1883 (Uttle Cocos and Preparls Island Laws), as modified 

up to Ist October, 1002 ... ... ... ... 0 1 

Act XIX Ot 1883 (Land Improvement Loans), as modified up to 

let Septem^r, 1900 ... ... ... ... 0 2 

Aet Vi ot 1884 (Inland 8team*vessels), as modified up to let 

July, 1891 ... ... ... ... ... 0 0 

Act VII ol 1884 (Sleam*shlps), as modified up .to Ist July, 

1890 ... ... ... ... 0 0 

Act XII ol 1884 (Agriculturists' Loans), as modified up to 

1st February, 1003 ... ... ... ... 0 2 

Act XVIII ot 1884 (Punjab Courts), as modified up to let 

December, 1809 ... ... ... ... ... 0 7 < 

Act Xllt Ot 1885 (Indian Telegraph), as modified up to let 

Uaroh, 1005 ... ... ... ... ... 0 6 i 

Act II of 1886 (lnceffle<tax), as modified up to US AprD, 

1903 ... ... ... ... .. ... 0 8 ( 

Act VI ot 1886 (Births, Deaths and Marriages Registration), 

as modified up to let June, 1891 ... ... ... 0 6 I 

Act XI ot 1886 (Tramways), as modified up to let December, 

1903 ... ... ... ... ... ... 0 0 I 

Act Xlil of 1886 (Securities), as amended by Act XII of 1891 0 2 i 
Act VII o! 1887 (Sulls Valuation), aa modified up to let October, 

1904 ... ... ... ... ... ...0 1: 

Act IX Ol 1887 (Provincial Small Cause Courts), as modified 

up to let December, 1900 ... ... ... ... 0 6 C 

Aot XIV ot 1887 (Indian Marine), as modified up to Ifitb Febru- 
ary, 1899 ... ... ... ... ... 0 8 ( 

Act V Ot 1888 (Inventions and Designs), as modified up to lat 

July, 1^3 ... ... ... ... ...0 9 0 

Act I Ot 1889 (Metal Tokens), as modified up to 1st Apn], 

1904 ... • ... ... ... ... ...0 10 

Act VII ot 1889 (Succession Certificates), as modified up to 

1st December, 1903 ... ... ... ... 0 5 6 

Act XIII ot 1889 (Cantonments), aa modified up to let March, 

1895 ... ... ... ... ...0 7 0 

Act XV ot 1889 (Official Secrets), as modified up to let April, 

1904 ... ... ... ... ... ...0 3 0 

Act IX ot 1890 (Railways), as modified up to let June, 1905, 

with an Index ... ... ... ... ...12 0 

Act X Ot 1890 (Press and Registration ol Books), as modified 

up to let December, 1903 ... ... ... ... 0 2 3 

Act XII Of 1891 (Repealing and Amending Act), ehowlng~ 

the ScheduleB at modified up to Slat May, 1802 ... ... 0 13 0 


0 [la.) 

O' [3a.] 

0 [IM 
0 ^[2a.] 

0 [la.] 

3 [la.] 

6 ria.] 

0 [2a.l 
0 [la.] 

0 [la.] 

[> [I<^.] 

9 [la.] 

» fla.6p] 

> tia.] 

> r2a.] 

» tin.] 

0 [la-I 
[IM 
[Ia.J 

[2a.] 

[la.] 

[In.] 

[la.] 

[la.] 

[2a.] 

[la.] 

[la. 6p. 
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Acl XIV ol 1891 (Oudh Courts), os amcndod by the Oudh 

Courts Act (1891) Amendment Aet, 1807 ... ' ... 0 I 3 [In.! 

Act I o! 1894 (Land Acquisition), with'foot-notoa ... ... 0 7 0 fia.] 

Act VIII ol 1894 (Tariff), os modifiod up to Ist Fobruary, • 

100® ••• — ... ... ... ... 0 0 0 [2a.) 

Act IX ot 1894 (Prisons), os omonded by tho Burma Laws Act, 

1808 ••• ... ... ... ... 0 7 0 [la 0/».) 

Act XII O! 189S (Excise), asmodifieduptolBtMnxcb, JD07 ... 0 8 0 [2&.] 

Act IX of 1837 (Provident Funds), os modified up to Ist April, 

1903 , ... ' ... ... ... ... ... 0 I 6 [lo.) 

Act V of 1898 (Code of Criminal Procedure), os modified up " ‘ ' 

to let April, 1903 ... ... ... ... 3 lO 0 [80.I 

Act II of 1899 (Stamps), os modified up to lat March, 1907 ... 1 0 0 [2a.] 

Act XIX of 1899 [Currency Conversion (Army)}, os amended 

by Act Vn of 1900 ... ... ... ... 0 1 0 [la.] 

Act 111 ol 1900 (Prisoners), ss modified up to 1st March, 1005 ...' 0 0 6 [Is.] 

Act XV 0! 1903 (Extradition), as modified up to let Decem- 
ber, 1004 ... ... ... ... - ... O' 5 6 [Ia.J 

Regulation 111 ot 1872 (Sonthal Parganas Settlement),, os 

modified up to 1st October, 1899 ... ... ' ... 0 6 6 [lo.] 

Regutatlon V of 1873 [Bengal (Eastern) Frontier], es modified 

up^to let July. 1903 ... ... ' ... ... 0 1 9 [la,] 

Regulation 111 of 1876 (Andaman and Nicobar islands), aa 

modified up to Irt'Fehruary, 1897 ... ^ ♦♦♦ '••• 0 ® ® CI®J 

Regulation 1 of 1886 (Assam Land and Revenue),a8 modified up to 

let June, 1894 ... ... ... ... ... 0 13 0 [2 b.] 

Regulation VI 0? 1888 (Ajmer Rural Boards), Bs modified up to Jet ^ ^ , 

February, 1897 - ... ... ... ... 0 6 6 [la.] 

Regulation V ol 1893 (Sonthal Parganas Justice), bb modified “P ^ ^ ^ ^ 

to let October, 1899 ... ... ••• ... 0 4 9 [lo.] 

Regulation I ol 1895 (Kachln Hill Tribes), aa modified up to lat ' ^ ^ 

A^rd, 1902 ... ... ...' ... 0 6 0 [lo.] 


til.— ACTS AND REGULATIONS OP THE GOVERNOR-GENERAL OF INDIA IN 
COUNCIL AS ORIGINALLY PASSED. 

Acts (unrepealed) ol the Governor-General ot India In Council from|U854 to 1906. 
Regulations made under the Statute, 33 VIcL, Cap. 3, from No. II of 1875 to 190C. Svo. 
Stitched. 

[The above may be obtedned seporately. The price is uoted on each.] 


IV —TRANSLATIONS OF ACTS AND REGULATIONS OF THE GOVERN0R*GENERAL 
OF INDIA IN COUNCIL. 

Acts X Of 1841 and XI of 1850 (Registration of 
Ships), as modified up to let December. 1893, 
u-itn foot-notes brought down to let Decern, 
her. 1901 ... ... — — la Urdu 

Act XX of 1847 (Copyright), m modified up to fluHrdu 
lit May. 1696 — ...llo Negri 


Es. A. r. . , 

.026 [Is.] 
.013 [lB.r 
.013 [Is.] 
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Act XVni et ItSO (ioflclU Omeeri*PretKU«tt) (InVrdti 
»ith 1oo\-no1»xi ... ... ... \1n K»;:Ti 

Art XXXIV ®l 1150 (lljtc Prtieomv *• mwt.fiM I In VnlM 
uploOOth Arnl. tool ... ... \InN*prf 

Art XXX Of IssitNitanllzaUenl. M tnoili(i<^1 uj* rintJniu 

to l»l iViXTnl'fr, 10^ ... ... \lnJ*»KTi 

Act Xll ct USS (Uptl RcrmcnUdrei* tsltt). rin ITnlti 
tnmlifi'yl up to l»l NoxTfnlw^, IPOI ... \jn 
Act Xin of less (FotiJ Acdtftnt). u f In tTnIu 

up to tic DpwnVjw, UK'S ... ... \InK»?rt 

Atl XV cl 1855 (HIndo Vfldo.’l Rc-mailate) ! 

t Jn ^Bgri 

Act XX of less (Peilee ChaokltfonUiu tmniienl up tin Urdu 

to lit S*o\-rnibrYi 1003 ... ... \InNii^ri 

Act XXXIV el 18S8 (Lbrscj (Sopretne CocrU)]. /In Urdu 
M tnodiSfO up to 30th April, IlKlS ... \Iq Si{:rl 

Art XXXV of 18S8 ILttnaey (Dhtrtct Coorti)). m /In Urdu 
moilifiM up to 30lh April, lOOJ ... \lnS»pTi 

Art XXXVI cl USB (LtiflaUt Atvintntv 

-,nr> " . ■ ■ I » . 


•I ■ > < I ' 

■*<.;iA-f luvw iLDFieycn and Workmen (01$., In Urdu 
pBtrt)]i M tnodiQcO up (o lit t>««««nW. urce ill! Mitm 
Art XLV et 1880 (Pesal Code), a* modlCn} up to i In Urdu 
lit April, 1003 ... ... ... \tD N&^ 

Art V of 1881 (PcKcrtt M modifltU up to Tlh/InUrdu 
il^h, 1M3 ... ... ... \IoKa{:Ti 

Act XVI Of 1801 (Suce>carrlaces>, uiDOdiOnl up (In Urdu 
la lit f'oLrruory, 1693 ... ... ... \jnKagn 

Act III of 1864 iFerclenenl, ra moiliCcd up to /In Urdu 
tat 6cptcni^r. I WO ... ... ... XlnKopn 

Act III of 1805 tCirrltrt), &• luodiCvd up to Slat < In Urdu 
Slay. 1003 ... ... ...tloKagn 

Act 111 ol 1867 (Gambllfig), aa raodtCrd up to 

1ft Dcecoibcr, 1600 ... ... JuKsgn 

Ditto Of inodidod up to l»t January. ■ 

1005 ... ... ... ... In Urdu 

Art V cf 1863 tinrttn ATlitltS ol War), as / Doued 
modiCed up to let January, IE05 In Loglieh.V 
Urdu and liagn ... ... ...(Unbound 

Act VII ol 1870 (CourMeiSl, oa modiGrd up to 

]ft Ucceniber, 1890 ... ... ... JnUrdu 

Ditto oa modiGcxl up to let October, 

1699 ... ... ... ... laltagri 

Art I ol 1671 (CalOc-Uetpatl), aa modified np l In Urdu 
to let Uecember 1003 ... ... tlnl^ogri 

Act XXItl ot 1871 (Pensfons) 

Art IV of 1612 (Punjab La«s)i aamodified up to 

let li^ovetnber, 1904 ... ... ... In Urdu 

Act IX 01 1872 (CCRtract), aa mcdifird up to /In Urdu 
lat September, 1890 ... ... ... \ln Kagri 


fla. A. r. 

... 0 0 11 (Uj 
...0 0 6 jiA.) 

...0 0 6 {la.j 

... 0 0 (J (la.1 

... 0 0 n li«wi 

...0 0 6 (la.] 
...0 0 3 (la.] 
...0 0 3 (la-J 
... 0 0 « Ha.] 
...0 0 6 (In.} 
... 0 0 0 (ia.) 
...008 (U.J 
...0 2 0 (la-J 
...0 2 6 /la.] 
...0 10 /la.} 
...0 10 (la.) . 
...0 10 fin.} 

... 0 1 0 (la.] 

,..0 16 [la.] 

.., 0 0 3 [la.t . 

... 0 0 3 fla.’ 

... 0 0 3 IIa.| 

... u i» S jla.} 

... 1 5 V (6a.l 
...16 0 [saj 
... 0 S 0 (la.1 • 
... 0 2 9 (la.] 
...0 13 [la.} 

... 0 1 3 (IM 

...0 10 (la.J 

...0 10 (liuj 

...0 0 0 (In.) 
... 0 0 0 [la.]' 


0 1 0 (la.) 

3 0 0 ir-n] 


0 0 0 fla.} 

0 0 0 (la.] 

0 2 6 (la. 6p.l 

0 0. 9 13a.] 

0 9 6 13a.j 
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Act XV Of 1872 IChrUtlan Marrlaec), m raodI>rinDnlu 

Ged up to let April, 1801 ... ... \In Kn^ 

Act V of 1673 (Government Saving BankL ab rinDnlu 
modiOfd up to let April, 1003 ... ... \In Ndf^ri 

Act ViU o! 1873 and (Northern India Canal andjlnDrdu 
DralnaEe)ta8niO(!iGeHl up to icth July, 1800\InNngri 
Act X of 1873 (Oaths), natno<lificdoptolBlF«b-J (InDnlu 
ruary, 1003 ... ••• »«• \In Nogri 

Act XVI o! 1873 (Village and Read. Police, 

United Provinces) ... ... . ... In Urdu 

Act IX of 1874 (European Vagrancy) ... In Urdu 
Act IX of 1875 (Majorlly), ftimodificd up to let (In Urdu 
May, 1006... ... ... ... VlnNapri 

Act XI of 1876 (Presidency Banks), aa modlGedi In Urdu 
upto UtMarch.lOOQ ... ... ... iTnNagri 

Act XVIH Of 1876 (Oudh Laws) ... ... In Urdu 

Act 1 ot 1877 (Specific Relief), bb modified up to I In Urdu 

JatFebrUBiy, 1004 . ... ... ... ynNagri 


Act I of 1878 (Opium), as modified up to Ist I>o- 

cember, 1800 ... ... ... InNagri 

Atl Vn of 1878 (Forests), aa modified up to let 1 la Urdu 
December, 1003 ... ... ••• \lnNftgri 

Ad XI Ol 1878 (Arms), m modified up'to let May, (In Urdu 
1004 ... ••• ••• ... (InNagn 

Ad XVIl of 1878 (Northern India Ferries), as (In Urdu 
modified up to lat June. 1002 ... ... \In Nagn 

Ad XVin of 1879 (Legal PracllUonert), bb fin Urdu 
podifled up to let May, 1808 ... ... \Id Nagri 

Ad XV Of 1881 (Factories), as modified up to fin Urdu 
Ut April. 1891 ... ... llnNagn 

Ad XVIII Of 1881 (Central Provinces Land fin Urdu 

Revenue), as modified up to let November,^ 

1898 — l^Negn 

Ad IV of 1882 (Transfer Of Property), as modi- (In Urdu 
fied up to let March, 1000 ... ... \In Nagn 

ad VI of 1882 (Companies), as modified up to /In Urdu 

* lat August, 1906 ... ... ... \lnNagn 

Ad Xix Of 1883 (Land Improvement Loans), (In Urdu 

5 modied up to 1st September. 1906 ... \In Negri 

Ad IV Of 1884 (Explosives), as modified up to /In Urdu 
lit May. 1896 ... - ... \In Negn 

A..#' VI Of 1884 (Inland Steam-vessels), bb /I n Urdu 

* * modified up to Ut July, 1891 ... ... \Ia Nagn 

Aei XII Ol 1884 (Agriculturists Loans), as/InUrdu 

modified up to 1st September, 1906 • ... \In Nagn 

AM XVIU of 1884 (Punlab Courts), as modi- ^ ^ ^ 

* ' fied up to 1st December 1899 In Urdu 

Act II of (Negotiable Instruments Amend- 

Ifransler ol Propert, Am.n,- 

Act *x" of ^**®*** Amendment)* ... In Urdu 


Rfl. A. r. 


...0 4 0 rZal 
... 0 4 0 [2 a.] 

... 0 0 0 [Ia.] 

... 0 0 0 [lo.] 


033 [U] 
0 3 3 [la.] 


...0 10 ria.] 
... 0 0 9 [la.] 


... 0 1 0 (la.) 

... 0 2 0 [la.) 

... 0 0 3 [la.] 

... 0. 0 3 [la.] 

... 0 3 9 [la. 6p.] 

... 0 3 6 [la..6p.l 

... 0 2 0 (la.) 

... 0 4 0 (la Op.] 

...0 4 0 [laep.] 


0 1 
0 4 

0 4 
0 2 
0 2 
0 2 
0 2 
0 2 
0 2 
0 I 
0 1 
0 9 


0 6 
0 13 


[la.] 

[la. 6p.l 
(la. 6p.j 
[la.] 

riM 
[1*.] 
[la.3 
(la.) 

lla.1 
HM 
[la.] 

[la. 6p.] 

0 [la.6p] 
9 [2a.] 

‘ (2a.] 

[3a.J 


0 14 0 [3a.] 
' I 0 [la] 


[la.] 

3 [lo-l 
3 [la-l 
6 [la.Cp.] 
6 fla. CpJ 
6 [la.] 

6 (la-J 


... 0 2 6 (Is.] 

... 0 0 9 [!*•] 

... 0 0 3 [Is.] 

... 0 0 3 (la.) 
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Act Xltl Of 1885 (Telesraphs)i oa modified up 

to Ist March, lfi05 ... ... ...' 1 q Urdu 

Act XXI of 1885 {Madras Civil' Courts 

Amendment) ... loUrdu 

Act Hof 1886 (Income-tax), modiflod up to/loUrdu-' 
let April, 1903 • ... ... ...'(Iq Negri 

Act IV Of 1880 (Amending section 26S of Can* 

tract Act) ^ ••• >» ... lo Urdu 

Act VI of 1886 (Births, Deaths and Marriage 

Registration) ... ... ... In Urdu 

Act X of 1886 (Criminal |.aw Ameodmenf) ... In Urdu 
Act XI of 1886 (Tramways), aa modified up to /in Urdu 
Olst December, lOOO ... ... (InNagri 

Act Xlll of 1886 (Securities), aa ameuded byjloUrdu 
Repealing and Amending Act, 1891 ... |In Nagri 


Act VI of 1887 (Companies Amendment) 

Act Vll of 1887 (Suits' Valuation) 

Act IX of 1887 (Provincial Small Cause Courts), 

ae modified up to let Peoember. ifige ... 
Act X of 1887 (Nallve Passenger Ships) 


In Urdu 
lo Urdu 
( In Urdu 
(In Nagri 
In Urdu 


Act XII Of 1887 (Bengal, Norfli*Wesi Provfncas /lo Urdu 
...tin” ■ 


and Assam Qlvfl Courts) 

Aat XIV ot 1887 (Indian Marine), 
up to ISth February, 1899 

Act XV Of 1887 (Burma Military Police) 
Act XVIII of 1887 (Allahabad University) 


Negri 

aa modified fin Urdu 
.. ... 1^° Negri 

/In Urdu 
*** tin Negri 
... In Urdu 


Act III Of 1888 (Police), OS modified up to lat 
March, 1893 ... ... 

Ditto (as passed) ... ... 

Act IV of 1888 (Indian Reserve Forces), as modi- 
fied up to let March, 1803 

Ditto (es^passed) 

Act V Of 1888 (Invenslon and Designs) 

Act VI oi 1888 (Debtors), 


lo Urdu 
In Negri 

Jo Urdu 
... la Nagn 
... In Urdu 
/Jo Urdu 
••• tl» Nagn 

Act I of 1889 (Metal Tokens), as modified up to /lo Urdu 


let April, 1904 
Act ll''of 1889 (Measures of Length). 


... \ln Nagri 
/In Urdu 
*** j In Nagri 


Act IV 0 ? 1889 (Marehandlse Marks), os modified /In Urdu 
■ ... tlnN 


up to let February, igoi 
Act VI of 1889 (Probate and Admlnfstratlon) 


Nagri 
fla Urdu 
*** \XnIfagri 
Act VII of. 1889 (Succession Certificate) aamodi. 

fied up to Ist December, 1903 ... ... In Urdu 

Act Xlll of 1889 (Cantonments), as modified up to 

1st March, 1895 ... ... ... Xn Nagri 

Act XV ot 1889 (Official Secreb). as modified /la Urdu 
up to 1st AprQ, 1904 ... ... ... \Ia Nagri 


Rs. i. 


0 

1 

.0 

[la.] 

0 

0 

3 ; 

rCle-l 

0 

3 

0 

■ [la: 9p.) 

0 


0 

■ [la. Pp.J 

0 

0 

3 

[la.] ■ 

0 

1 

3 

[IM, 

0 

0 

' 9 

[Ia.J 

0 

3 

3 

[le.] 

0 

3 

S 

[la-3 

0 

0 

c 

0 

6 

9 

tla.} 

[la.] 

0 

0 

3 

fle-J - 

0 

0 

e 

Ha.) - 

0 

s 

3 

[la.) 

0 

i 

e 

(Ia.1 

0 

1 

6 

[le-J 

0 

J 

3 

lie./ 

0 

1 

3 

Ha.J . 

0 

0 

5 

3 

6 

0 

fii{ . 

0 

0. 

0 

0 

9 

9 

fiy . 

0 

1 

0 

tU) 

0 

0 

3 

[U] 

0 

0 

6 

[Ia.J 

0 

0 

3 

[la.] 

0 

0 

3 

t*e.3 

0 

2 

3 

[la.) 

0 

0 

6 

[la.] 

0 

0 

6 

{Ia.j 

0 

0 

0 

[1*.) 

0 

0 

6 

[la.) • 

0 

0 

3 

HM 

0 

0 

3 

[la.] 

0 

I 

9 

[la.) 

0 

2 

0 

[»*.) 

0 

0 

« 

fla.] 

0 

0 

e 

[la.] 

0 

1 

9 

[le-J 

0 

0 

3 

(la.9pl 

0 

0 

9 

rJa.7 

0 

0 

9 

£la.i 
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Acl XVI of 1889 (Central Provinces tand (la Urdu 
. Revenue) ... ... .... \ln Nagri 

Act XX Of 1883 (Lunatic Asylums Amend' 

menl) ... ... ... ... la Urdu 

Act I Of 1890 (Revenue Recovery) ... ... la tJrdu 

Act 11 Of 1890 (Amendlni* Acts XVil of 1884. 

X of 1865, n of 1874 and V of 1881) ... la Urdu 

Act V of 1890 (Indian Forest and Burma Forest 

Amendment) ... ... ... la Urdu 

Act Vi of 1890 (Cttarltable Endowments)i.a8 modi- 

fted up to lat August, 1003 ...* ... la Urdu 

Act Vlll Of 1890 (Guardians and Wards) ... Za Urdu 
Act IX of 1890 (Railways), aa modiSod up to 

let June, 1905 ... ... ... In Urdu 

Act IX Of 1890 (Railways), as modified op to 

lat May, 1898 ... ... In Nagri 

Act X of 1890 (Press and Registration of Books 

Amendment) ... ... in Urdu 

Act XI of 1890 (Prevention of 'Cnteify to 

Animals) ... ... ... ta Urdu 

Act XIX of 1890 (Sait Amendment) XoUrda 

Act XX of 1890 (North'Western Provinces 

and Oudli) ... ... ... la Urdu 

Act X of 1891 (Indian Criminal Law Amend' 

ment) ... ... ... ... la Urdu 

Acl XfV Of 1831 (Oudft courts) ... ... lo Urdu 

Act XVill of 189] (Bankers* Books Evidence), rZnUrdu 
aa modified by Acts 1 of 1893 and ( 

XII of 1900 ... ... ... Un Nagri 

Act 11 Of 1892 (Christian Marriage Valid' 

atlen) ... ... ... ... in Urdu 

Act IV Of 1892 (Bengal Court of Wards Amend' 

ment) ... ... ... I» Urdu 

Act VI of 1892 (Umllation Act and Civil Procedure 

Code Amendment) ... ... In Urdu 

Act IV of 1893 (Partition) ... ‘ ... la Urdu 

Acl I o! 1SU <Ub 4 AeijohlUon,.) ... {£5^^ 

Act ill Of 1894 (Criminal Procedure and Penalj 

Codes Amendment) ... ... la Urdu 

Act -V of 1894 (Civil Proeedore Code Amend-rln Urdu 
meat) ... ... ... .-.\InNagn , 

Act Vlll of 1894 (Ttflll), aa mo^od up to Ist ( In Urdu 
October, 1903 ... ... Nagri 

Act IX Of 1894 (Prisons) ... Nagri 

Act Vii el 1895 (Civli Procedure Code and Punjab (Xu Urdu 
Laws Act Amendment) , ... Nagri 

Act XII of 139S (Compasies-'Memeraadum of 

Association) ... ... ... la Urdu 

Art XIV of ms (Pilgrim Ships) ... -. In Urdu 


Rs. i. p. 

-.010 Pa.] 

- 0. 1 0 [la.] 

... 0 0 3 (la.) 

... 0 0 3 (la.] 

... 0 0 3 {la.] 

...0 0 8 {la.J ■ 

... • 0 0 0 [la.] 
...0 2 3 Cla.gp.j 

... 0 8 0 [2a.] 

.. 0 8 0 [2a.] 

... 0 0 3 (la.) 


0 0 e -fla.) 
...0 0 3 [Ift.] 

... 0 J 0 [ta,J 

... 0 0 S [la.] 

...0 0 0 { Ia .7 

... 0 0 3 tla.*] 

... 0 0 0 [le.J 

... 0 0 3 [la.] 


...0 0 C_[U.] 


... .0 0 3 :Cio.I 

... 0 0 3 [la.] 

... 0 2 3 [la. Cp.]j 

...0 10 [la. Gp.Jl 


... 0 0 3..[iM 
-., 0 0 3 [la-J 
... 0. 0 3 [I*J 
... 0 4 O^^la.] 
.... 0 3 0 t2»-i 


0 2 3 [la.] 
0 2,3 [la-l 
0 0 3 [la.J 
0 0 3 (la-i. 


... 0 5 0 
.. 0 1 ,3 
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Atl II Ol 1696 (COtHm-dullel) ... — 

Act VI ol 1896 (Indian Penal Code Amend* 
men!) ... ... ... ... Id 

Act VnioM896 (Inland Bonded WafehOdiei) ...jjj 

Act XII of 1896 (Exclea), aa modified Qp tolat> 

August, 1905 ... ... ... lo Nftgrj 

Act I of 1697 (Act XXXVIl of 1850 Amend* fXo Urdu 
ment), ... ... ... ...VlnNagri 

Act II of 1897 (Criminal Tribes Amendment) 

Act ... ... ... ... 7 q Urdu 


Act III of 1897 (Epidemic Diseases) 

Act iV of 1897 (Fisheries) 

Act VI of 1897 (Negotiable 
Act Amendment) ... . ... 

Act VIII of 1897 (Reformatory Schools) 


/Iq Urdu 
*** (In Nagri 
(In Urdu 
*** (la Nagri 
Instruments (In Urdu 
>• ... tlnNagil 

fin Urdu 
***\ln Nagn 

Act IX of 1897 (Provident Pund)i oamodified/Ia Urdo 
up to let April, 1903 ... ... (In Nagri 

Act X Of 1897 (General Clauses) — 

Act Xfl of 1897 (Local Authorities Emer*fIoUrdu 
gency Loans) ... ... ...\Iq Nagri 

Act XV of 1897 (Cantonments) ... ... In Urdu 

Act I of 1893 [Stage Carriages Act (f86l)/Io Urdu 
Amendment] ... ••• ...\In Nagri 

flo Urdu 
Nagrj 

Act IV of 18S8 (Indian Penal Code Amend- 
ment) ... ... ... ... Jtj Drdu 

Act V of 1898 (Code of Criminal Procedure), fin Urdu 
..(JnNoeri 
fin Urdu 
■'\ln Nagri 
fin Urdu 
"* \ In Nagri 
... In Urdu 

Act 1 Cl 1899 [Indian Marine Act (168T) Amend- fin Urdu 
inent] ... — ••• ...(In Nagri 

Act II of 1899 (Stamps), as modified up tofJnUrdu 
3Iat August, 1905 ... ... ...\ln Nagri 

Act III of 1900 (Prisoners), ee modified fin Urdu 
up to let March, 1905 ... ...\Ia Nagri 

Act IV ol 1599 (Government Buliornsj) 


Act III of 1693 (Lepers) 


aa modified up to Ist April, 1900 
Act VI Of 1898 (Post Offlle) 

Act IX of 1898 (Llvs.Stock Importation) 
Act X of 1898 (Indian Insolvency Rules) 


Act VII ot 1899 [Indian Steam-vesseU Act fin Urdu 
(1884) Amendment] ... ...\In Nagri 

Act VIII of 1899 (Petroleum), as modified up to fin Urdu 
1st January, 1909 ... ... ...\ln Nagri 


Bs. A. T. 


0 

1 

3 

[la.] 

0 

1 

0 

[la.] 

0 

0 

3 

[la.] 

0 

0 

3 

[la.] 

0 

0 

3 

lla.l 

0 

3 

3 

[la.] . 

0 

0 

3 

[la.] 

0 

0 

3 

[la.] 1 

0 

0 

3 

[la] 

0 

0 

3 

[la.] 

0 

0 

3 

[la.] 

0 

0 

3 

[la.] 

0 

0 

3 

[la.] 

Q 

0 

S 

[la.] 

0 

0 

a 

[la) 

0 

I 

3 

[la.] 

0 

0 

0 

(la.j 

0 

0 

0 

[la.] 

0 

0 

9 

fla.J 

0 

1 

0 

[la.] 

0 

1 

0 

[la.] 

0 

0 

3 

Cla.1 

0 

0 

3 

[la.l 

0 

0 

3 

[In] 

0 

0 

3 

[la.) 

0 

0 

3 

[la.] 

0 

0 

6 

[la.] 

0 

0 

0 

[la.] 

0 

0 

3 

[la.] 

1 

4 

0 

(8a.] 

1 

6 

0 

[8a.) 

0 

3 

3 

[la.] 

0 

3 

3 

[la] 

0 

0 

3 

[la.] 

0 

0 

3 

[la.] 

0 

0 

3 

[la.] 

0 

0 

0 

[la.] 

0 

0 

0 

[la.] 

0 

7 

0 

[la. Cp?.] 

0 

7 

6 

[la. Cps,] 

0 

2 

3 

fla.] 

0 

2 

3 

(la.) 

0 

0 

3 

ria.1 

0 

0 

3 

[la.] 

0 

0 

3 

[la.] 

0 

0 

3 

[la.] 

0 

1 

6 

[la.] 

0 

1 

0 

[la.] 
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Act IX ol ima (ArbllraUnn) _ ' ... fr" 

lln Knfrrj 

Act XI ol 1039 (Cour|.|«i Amindmonl) ... fl" H”'" 

Hn Nuffn 


Act Xlt ot 1099 (Currency Netei Foreery) 

Act X(V of 1899 (Tariff Atnsntfmtnll 
Act XVII of 1899 (Indian Rerlilratlon |In Urdu 


Amendment) 


/In C7rdi] 
**• llnNiigrJ 
fJn VnJti 
*'* tin Nnijrl 


Wn Nr^tI 


Act XVIMji! 1899 (Land Impfovemenl Loans jlnTTnln 


Amendment) 

Act XX of 1899 (Presidency Oanks) 


lln 
fin TJfdn 
“* IlnNAcri 


Act XXl Of 1899 (Central Provlneei Tenancy /In Urdu 
Amendmantl ... ... ... 1 In 

Act XXIV 01 1899 (Central Provinces Court of /In Urdn 
Wards) ..t ... ... ... \in 

Act I of 1900 (tndtan Articles of War /In Urda 
Amendme.it) ... ... ... iJn Nocri 

Act IV of 1800 (Indian Companies (Oranch /Tn Urdu 
Bejhtcrs)) ... ... ...tlo Negri 

Act IX Of 1900 (Amendment ot Court*Fccs Act /In Urdu 
1870) ... ’ * ... \ln Nftgri 

AttXol190l)(C«niuj) ... ... — {£nwi 

All II cl 1901 [InllA" Toll! (Army)l •" {xnxSri 

Acl V ol loot (Indian Forcit (AmendmenDJ... 

Act VI of 1901 (Assam Labour and £m>sra> /!□ Urdu 
lion) ... ... ... •'* llnNogri 

Act VII of 1901 (Native Christian Administration fin Urdu 
of Estates) ... ... ‘ ••• \InNogri 
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TESTIMONIALS. 

Sir C. M. Ghose, Ki, lately Actlnj Chief JasVee, Bengal -The o&i>)nimtory notoe and 
the cases upon moat of the important roottora hove toen carefully proparod and arranged 
under each section They will pe, I think, of much use both to legal practitioners and 
judicial officers. 

Sir GooroD Dass Ganerji, Kt., M.A., D.U, lately Judge, C icutia High Court, and Vice- 
Chancsllor, Calcutta University:— I think yonr copious but coneiso and well arranged 
note^ will bo of great use to tho pcofcssion. 

Hon’ble Mr. Justice Ashutosh Mukerjee, C.S.I., Judge, Calcutta High Court, and Vice' 
Chancellor, Calcutta UnWersI^ Tlie notes aro copious, woll arranged and accurate, and 
I have no doubt tho edition w!I prove useful to tho prof^ion a3 a roliablo guide to tho 
authorities on the subjoct. 

Hon'ble Mr. Justice Dlgamhar Chatterfee, M.A., B.L., Judge, High Court, Calcutta;— 

The notes appear to be well arranged and up-to-date, and I have no doubt tlio book will 
bo of considerable help to tho Bench and tlie Bar. 

A. Chaudhurl, M.A., Bar.-at-law; — I find your book excellent in every respect 
Tho notes ore very full and tho references appear to mo to have been carofully collected 
Your comments on tho change of law should prove eminently meful. 

B. Chakravartl, H.A., Bar..at-Iaw; — I om euro your excellent book will be of greot 

assistance to tho profession. 

‘Calcutta V/eekly Notes' says t-^T^Ls is the first instalment of an annotated edition 
of tho New Liniitation Act. There ia little room for doubting that when coraplotcd tho 
book will prove a very useful aid to logoi practitioners. Tho notes ore np-to-dato anii 
appear to be the rcbult of a fiiet.hond study of the reports, and ere also fairly woll . 
arranged. This compilation will, wo have no doubt, receivo duo recognition from tho 
profession. Tho objects reasons of, and tho report of tlie Boloct Comnuttoe on, tho 
Limitation Bill of 190S fittingly find a pinco at tho beginning of tlie firet aimotated edition 
'of tho Act so far pT{«ented to the public — 9th of August 1909. 

CaIcnUa Law Journal, 1909 says :—TIm ..... 


note* contained in tho wock~l0th of August 1909. 
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another care, on other e\iderce, tho Judge has cemo to aparticidar 
conclusion is not in ileelf a sullicfent ground for transfer. A(w addt 
V. Govinda Baidya, 1 C. W. N. 426, referred to. 

Rajani Kakta DuTTr. Empebob, I. L. R. 30 Calc. . , . ool 

TPAKFrrB or rrorruTV Act (JV or If82) rr. £3, 84 — Pefciit trade in 
full dieclarge of picrfgaoe lend — ir«7frfro«o/ of rrenty ly ^cceurr a$ 
agtnte of mortgageer — WitJdtaval mlhavl folkving lie frotiefene pre- 
- scribed ly lie Act— Pnrctpcl end Agent Sctiflal Pergvnnahs iS'orrfffi.cn/ 





INDEX. 


Regulation III of JS72, «. 6, amended by « 24 of Regulation V of 1893, 
construction of, as to amount of^ntereat recoverable on bond — Interest 
jveinousiy paid by debtor uhether to be taken into account in making 
decree. ^ On 27_th July 1885 a simple mortgage bond for Rs 34,000 
providing for interop at 18 per cent, per annum and on default in n 

payment compound interest at the same rate, was executed by a 
debtor, now represented by the respondents in favour of one of a fom 
of money-’ ’ ’ ...... omed by s. 

® ‘ 'of 1872, as 

amended ^ • • {gg, interest 

to the amount of Rs. 23,403-15-6 had at various tiroes been paid and 
" ' • . ’ ' ‘ crest up to that date Nothing more 

■ 1893. the mortgagor being anxious to 

to tire mortgagee, in full discharge 
ui iiie uunu. me sum oi iva. 44,596-0-6, a sum fixed, as amounting 
together with the interest already paid, to Rs. 68,000, which 
by 8. of Regulation III of 1872, as amended by a. 24 of 
Regulation V of 1893, was the full amount (being double the prin- 
cipal) which the mortgagor considered could be recovered from him 
on the bond. On tendering that amount the mortgagor demanded 
the return of the bond, but the mortgagee, though willing to give a 
receipt for the money, covrid not give him the bond, end the mort- 
gagor deposited the money in Court under the provisions of s. 83 
of the Thmsfer of Property Act. that fs.'in full discharge of the 
bond. Notice of the deposit was sent to the mortgagee, but the 
money was not withdrauTi until, 23rd September 1800, when a 
Rocoircf appointed in a partnership suit betueen the members of the 
mortgagee’s firm succeeded in w'ltlidrawing it by some means not 
disclos^, and without the provisions of the Transfer of Property 
Act for Such withdrawals being followed On 7th February 1900 
the mortgagee and Ins partners brought a suit on the bond for 
Rp. 33 .COS. 9 , in which tliey credltod the amount of Re. 44,506-0-6 
as having been paid In part "satisfaction of tlio l>ond on tlio day 
wlion it was drawn out, and charged interest and compound 
interest nt 12 percent, on the entire sum (Rs. 22,850-5) shown to 
bo due on that date. The pleas in dofonco were section Oof Regu- 
lation III of 1872 as limiting the amount of interest rocovef- 
nhle, and the deposit under s 83 of the Transfer of Property 


tlint in the absence of nnythinc to show that he had any greater power 
or authority to withdraw the money than the plnintilTs themselves 
had, the Receiver must Ixi taken to liavo withdrawn it, subject to 
the conditions prc«cril«Hl by section 83 of the Transfer of Property 
.\ct , that Is, ill full duHcharye of the l»ond. Tlio plaintiffs v ero bound 
by the acts of ti.eir agent and could not rely upon the Recciver'K 
default in omitting to perfonn any of tlm neoc-isnrj* conditions, in 
order to escape from tlie consequences nhicli would of necessity liave 
foltoweil the withdrawal if ex rr% thing | rescribeil by th<> Act had liecri 
nghtly ilcne. 

Ria CitomuA MsRWAni r. KrsironxTi Ktunni, I. b. R. 

Calc. «»'> 

vrrrxr*«rs : ArrmiATK Corirr 
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CRIMINAL REVISION. 


lielore Mr. Ju^ttec Ca*perfz and Mr, Imti't 

RAI\r KHELAWAN SINGH 

V. 

EMPEROR.* 


1009 

March 10. 


liicting — Bight of Pnvale Dtftnec — Prottction of Zemindar'a right to Property— 
ExceBtitt hurt by one member of an utthu-ftil atBembly — Criminal liability of 
the other memhere thereof — PenalCodeiActXLV of ISCO) »g 147, ?]»• 

^\’hcro tho tenants T^-ere found to havo held theif lands on the Vatai 85 * 8 ( 001 , 
under which har\*osted crops should bo taken to tho Nnllago Ihalihan, but it 
oppeared that the 5 * wont in a largo bodj* armed with lothtt irith tho avowed 
intention of reroo\ing them to their own houses, and wero irioking up the crops 
already cut into bundles, whereupon (bo zemindars* watchmen remonstrntoj 
and a number of their amlaa wont to tho spot armed with tai\x» and ewordj and 
a fight took plaeo, owing to the interferene© of tho lea'ier of the tenants, in tho 
roiiree of which some of tho tenants rtwcived slight incised wounds and one 
of (hem a severe one inflicted by ono of tho accused, and \\ hero it further 
appeared that the zemindars’ people hod, four days before the date of tho 
occurrence, sent on urgent appeal to the police for protection ajminst a serious 
breach of tho peace which seemed imminent •— 

Held, that, inasmuch as the common object of (he accused wns to profe-t 
the zemindars' rights oter tho crops, and tlwro was no spe ific finding by the 
Sessions Judge that their intention was to use more force tlian m.s necessary 
or that they had in fact uvsl excessixo force, tlwv actcil in the exorcise of tho 
right of private defeneo iukI wero not guilty of notina 

Held, also, tliat, as there was notlung to shoxv (tint the griex ous hurt caa'^vl 
by' one of the occuseil was not his own indixidoal act, the others uero 1101 
guilty under m JJ{ of tho Penal Code. 

nncli case of Ihw kind must be decided on its o«-n partinilor f.wts. 
Jlaijnnth Dhanut, v /Tmjicrxw (1) distmffuwhcxl 

Tiik nj>i>cllants nnd 12 otJjcrs were convictctl, on tin* 23rd 
December 190S, by the Snb-tfivi^ion.-il OflictT of linrli, vari- 
ously, under fectioiis 147, 14S, 324 nut! of the Pena! 
Code, and penteneed to difTerent femi** of impri'orunent, tornn 

• CViminnt llev inon N'o. Tf* of ncoinst tl*e onler r.f C. W. H. Piitsi. 
Sossions Judre of Ps'iis, dxtixl Jon. 13, llsi**. 

(iKiriec)! U K. Sn Cik'. 


105 
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boing also sentenced to fines, and were further bound down 
under section 106 of the Criminal Procedure Code for one year. 
On appeal the Sessions Judge of Patna by bis order, dated the 
ISth January 1009, acquitted 12 of the accused, and conricted 
four under section 147 and four under section 148 of the Penal 
Code, setting aside tlie fines and the order under section 106. 

It appeared that there was a dispute between the landlords 
and the tenants as to the nature of their tenancy, the former 
asserting that it was bhaoU and the latter that it was 
Both Courts found that the tenants held their lands 
bhaoli on the batai system under which the crops when 
cut should have been taken to the village khalihan and the 
sharesof each party there distributed. The time for harvesting 
had arrived, and the tenants openly expressed their intention 
to remove the crops to their own villages. In consequence 
of an apprehended disturbance, the appellant, Bhim Lall, 
as head imnch of the circle, sent a letter, on the 10th Septem- 
ber 1008, to tho police informing them of the dispute and 
tlio iikcliliood of a serious breach of the peace from tho attempt 
on tho part of the tenants to assert their claim of nngdec tenure 
and to reap the crops, and of the opposition that would ho 
ofTcred by tho zemindars* amlas, two of whom were named 
and were among the appellants. Some watcljmen were placed 
on the fields to guard the crops on behalf of tho zemindars. Oa 
the 20t}i of September, before tho police could send assistance, 
the tenants, forty or fifty in number and armed with lathis, 


proceeded to tho lnnd.s and began collecting tlm crops which had 
been cut before in bundles. Tho imtchmen remonstrated, and 
the accused orrivcKlonthoeccno armed with and swords. 

Fora timea breach of thopcaco was overted, but, owing to tho 
agurt*s-»ive attitude of one Shyama Mahton, tho " champion ” 
of the tenants,, took pk ■ v of t!m tenants 

butSh/' ...J, injurwiby 

onePeariwle ‘ I 

The comm bOUtii. as “ to prevent 

other ^ from 

'"Is, and 
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also to assault tho tenants for having cut the same, notwith- 
standing tho protests of tho zemindars* servants.” 

The Sessions Judge foimd that it could not have been the 
object of the accused to prevent tho cutting of the crops or to 
punish the tenants for having done so, but that the intention 
was to prevent them from carrying off the makai in order to 
protect the zemindars’ rights. Ho held that the landlords had 
an undoubted right to prevent tho removal of tho crops and their 
disposal in such a maimer that no division could take place, a 
course which would have entailed serious loss on them and in- 
volved them in unnecessary litigation, but that thequestion was 
how far they were justified in sending a body of men to prevent 
tho threatened invasion of their rights, and that , if the accused 
went with the intent of using criminal force more than was 
necessary, they would be guilty of being an unlawful asscmblj’. 
He found that they were not justified in forming an unlawful 
assembly to enforce their right by means of criminal force, 
andtbatthoy weroawarcthat there was a probability of causing 
greater harm than was necessary for avoiding any harm to the 
property in dispute. 

Mr. AH Imam (Mr. Iluq and SyedEnayet Karim with him), 
for the petitioners, argued mainly that upon tho findings of 
the Sessions Judge tho right of private defence was established. 

No one showed cause. 

Caspersz and Ryves JJ. This Rule was issued on the 
District jragistrato of Patna to show cause ^liy tho conviction 
and sentences passed on tho petitioners should not bo set aside 
on tho ground that they (tho zemindars’ people) were acting 
in the exercise of their right bond fide in preventing tho ten- 
ants from harvesting the crops in any place other than tho 
village hhalihan. 

Wo have heard Icaniod counsel in support of the Rule, and 
perused tho judgments of the lower Courts. Tventy persons 
wero originally charged, variously, under sections 147 and 
148, and under sections 324 and *15 of the Indian Penal 


1009 

Hau 

KltEI.AWAN 
. , SiWOH 

Zin’EBon. 



830 


1009 

Ham 

Khki^wak 

SiNoir 

f. 

Emteror. 


CALCO'ITA SI'UllKy. [VOb, XXXVI. 

Cwh, aii(i convicted and nciitcnccd to various terms of 
iniprisonmonl. Some of them were also ordered to pay fines, 
and all of them were bound down under pcction lOG of the 
Criminal Procedure Code to keoji tlie peace for one year. 

On appeal, tho learned Sessions Judge acquitted twelve 
and convicted eight persons. Of these, four were convicted 
under eection 148 of tlie Indian Pena! Code and tho remaining 
four under ecction 147. The rest were acquitted, the fines 
were remitted, and theordcr under section lOG was discharged. 
1 lieso eight persons whoso convictions were upheld obtained 
tho Rule set out in the beghming of this Judgment. 

Tho common object of tho rioters, ns charged, was (i) to 
prevent by force, or show of force, the tenants from cutting 
tho crops, and (li) to assault them by way of punishment for 
having cut tho crops. 

Tho facts of tho caso, ns found by tho learned Sessions Judge, 
are ns follows. For a considerable time past there has been 
a dispute between tho tenants and tho zemindars as to the 
nature of their tenancy, tho tenants asserting that their ten- 
ancy was nvgdee, u'hcreas tho zemindars asserted that it was 
6^aoh'. The time for harvesting tho crops had arrived, and 
the tenants had openly expressed tlieir intention of cutting 
the crops and eanying them away to their houses. The fric- 
tion between the parties had became so acuto that two 
watchmen were placed on guard on behalf of the zemindars, 
and an urgent appeal was made to tlie police authorities for 
protection as a serious breach of the peace seemed imminent. 
This happened on the ICth September 1908. The occurrence, 
with which we are concerned, took place four days subsequent- 
ly. that is, on the 20th September.’ In the meantime, it 
appears that some of the crops had been cut and left on tho 
field. It has been found by both the Courts that tho tenants 
held their land on tho hafat system. The crops, therefore, 
when cut, should have been taken to the village Balihan. On 
the morning of the 20th September, -it has been found that, a 
largo number of tenants armed with hihis went to the field 
with the avowed intention of carrying away tho crops, uhich 
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hnd already been cut, to their ou'n houses, and actually began 
making bundles of the hnn-ested malm. Tlio watchmen 
who had been placed there protested, and a number of tlic 
atnJas of the zemindars came to the spot, armed, some 
nith hlhis and, it is said, six of lliem with swords. Tlicir 
common intention, it is found, was to protect the zemindars’ 
property. For a time, apparently, they wcresuccessful in pre- 
venting a breach of the peace, until one Shyama Mahton, who 
is described in the lower Court’s judgment as “ the champion 
of the tenants,” interfered. According to the first inform- 
ations given by one of the tenants himself, the tenants insisted 
on their right to “take away the crops, and began making 
them up into bundles when the zemindars* people prevented 
them.” Thereupon a figlit took place, and persons on both 
sides were injured. Some of the tenants had incised nounds, 
though, with the exception of Shyama Mahton, not of n severe 
character, which makes it more probable that some of the 
zemindars* amhs had swords and used them. Tlio only severe 
injury to Shyama JIabton was inflicted by one Peari who 
has since died. 

The learned Sessions Judge has found that the common 
object in the charge, on which the accused were tried, has not 
only not been proved, but it could not have been their object. 
Tlie common object which he has found, although the accused 
were not charged with it, was to prevent the tenants from 
carrying away the crops. He has found that the tenants 
were the aggressors in the fight, that they had no right to take 
the crops to their onu houses, and that both the watchmen 
were wounded in the fight. He goes on to say : — “ Up to a 
limit they (the zemindars) had, no doubt, a right to prevent 
the harvesting in the manner mtended by the tenants. But 
under the criminal law they were not justified in fonnmg an 
assembly for enforemg that right by means of criminal force.” 
Earlier in his judgment, after referring to swtion 81 of the 
Indian Penal Ckide, he held : — “ Xow in the present case, the 
landlords had an undoubted right to prevent their crops being so 
disjiosed of that no division could take place, which would have 
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entailed ficrious Iom to tliem md moM have mvoived them 
KtiSiwAN tmncccswy litigation. The question is -how far they were 
Stsoit justified in sending a body of men to prevent tlio threatened 
EfupEitoR. hivnsion of their rights. If tho nssombly went ivhh the inten- 
tion of using criminal force more than wns ncccpsarj* to 
prevent tlmt, tlio membera would bo guilty of forming on un- 
lawful nssombly,’* 

There is no finding in tho judgment, liowovcr, that the 
intention of this assembly woh to use more force than was 
necessary, nor is there at\y finding that thoy, in fact, did use 
more force than was nccc33ar3’, though this may bo inferred 
from tho Judge’s order convicting tho petitioners. There is 
nothing to indicate tlmt tho common object of tho assembly 
was to do anj’thing more than protect their masters* property. 
Wo do not think that in protecting thoir masters* property 
they were not justified in using such force as was nccessarj' to 
prevent tho tenants from carrying away tho crops. Tiie only 
severe injury that was indicted by them appears to have been 
caused, as wo have said, by Pcari who has died. It may 
be that Peari used more forco than was necessary, but thcro 
is nothing to show that it was not an individual act of his, 
or that tho assembly, which in its inception was not unlawful, 
became an unlawful assembly subsequently. 

Each case of this kind must bo decided on its own parti- 
cular facts, Tho facts in this case are distinguishable from 
those in tho case of Baijimlh Dlianuk v. Eviptror { 1). 

We think that in this case, on the findings arrived at by tho 
learned Sessions Judge himself, the Rule must be made ab- 
solute. Wo, therefore, acquit tho accused and discharge 
them from their bail. 


E. H. n. 


(1) (1308) I. L. B. 38 Calc. 296. 


Eule absoluie. 
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JAGARNATH PERSHAD 

w. 

HANUMAN PERSHAD. 


p.a* 

1909 


March 10.11. 
May 11, 


[On Appeal from the High Court at Fort William in Bengal.] 

Apfellate Court — Talcing additional Exidtnceori Appeal — Ciul Proetdure Code 
{Act Xir of 1SS2) e. S6S — — Applieatton for Prolate — Eramina- 
tion of only tame of IVitneteee in ttipport of IPi ?/ — Tender of othera for 
CrotS'<xamination — Court* digtrtng on quetUon of fact on different Evidence — 
Preeumption of Co»T<c/fi<*j of Appellate Court. 


On an application to a Diatrict Judgo for probate of a mil. the evidence of 
three out of the six mtneeece in eupport of it was taken, and then the appli- 
cant and two other witneasca wore tendered for croe8>examination, end the 
caveaton, on the ground that euch a courre was not in accordance with the 
practice of the Civil Courts, declined to crofs-examioe them and their evidence 
was not given. Tho District Judge came to tho conclusion on tho evidence 
that the will woa genuine and granted probate of it. On appeal the High 
Court, tho parties consenting, took tho additional evidence of the three 
wltnesce under e. CQ8 of the Civil Precoduro Code, and on a consideration 
of tho whole of the evidence came to an oppexite cenebuion from that of 
the District Judge and dismissed tho application for probate 

Held, that on a pure question of fact, tho Courts having diSered on what 
were not the same materials for decision, tho Judicial Committee would not 
reverse the decree of the High Court unless they wore satisded it was wrong, 
and they were not so satisfied. 

An objection by tlie oppeltante that in taking additional evidence the 
High Court hod not acted in accordance with the pro\'iBioDs of s. 56S of 
the Code of Civil Procedure, was disallowed os tho appellants liad, without 
raising any objection at tho time, consented to the additional evidence being 
taken. 


• Appeal from a judgment and decree (3rd March 1904) of 
tho High Court at Calcutta -which levexsed a judgment and 
decree {6th August 1901) of the Court of tho District Judge 
of Gaya. 

Tho petitioner for prohate was the appellant to His Ma- 
jesty in Council. 

• Present : Loan Ateiksos, Loan Coixiss, Lord Ssaw, Sm Akdruw 
S coBLE and Sm Arthttb Wjisox. 
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prnirlpni rjwr^tMm rni«r<l on thin Apj>onl rrhtM to tlir 
n "ill. lUtrtl »!-* DrrrinlMT (0W». pun’oriini; 
r. to linvo lif’on |»v ntjp Clilinto Xnrnynn IVr'^ha^l, 

rrn^iio» l ”0 l»''tnt<»f floHi on thp inorTurn* of 2.?nfl iJn- ^ mbcr 

Iravintt willow. tlirn‘'|»ont|pnl Mnnn.a Ko^r, niul a i!.nj"h{»'r 
l^ilt^ihmi KtMT Ho wan the* ndoptod ♦son jif tfollu after 
who*‘(* (h'.atii onr <if Iih whfouH. tin* 4fnnki Kefor, 

neloptoti tho n'^ivtriih'tu Uanunmn I’eT’^linel. Jac:nnuit{j IVt- 

vhad wnH t!\p nntwtat hiollwr of Chlw>tp Nntaynn IVrjhad, 
both hn'nj; of ilnm ItckliA IjiI 

Hy till* will tin* tantaior hi^ rnovcable 

property nenl rn^h to hi'n wifo for life with remainder to his 
tlanpUtor. lo hin wife he nl<o l>e(jneathe<1 nn nrumity of 
l\s, 200 per ineii«ern mwl to hi-* clnti^ihler a hoi^o nnd n village 
the sum of lU. 10,000 for the e.'cj>i'n'‘tn of her marriage. 
Ills nntiiral hrother, thn nppt’llnm. wnn ap[>omt«l executor 
an<l renitUmry legatee. 

On 2ml .Tammry lOOl. the np/H'lInnt applied to the Court 
of tlio District Judgeof (Jaya (or probate of tiio will. Caveats 
were lodged by Ummmaii Pvrslmd, Janki Koi'r and Manna 
Koer, the rcsjyondents, ami later tliey lilMlwrivtonstavemcnt.'?. 
i\fanna Kocr statc<l that !ior liusbnnd clic<I of plague, and was 
almost unconscious and not in a fit state of mind to execiite 
a w'ill on 2lst December 1000. Tho other respondents also 
assorted that tho tc.stator w'as unconscious at the time the 
w ill was said to have been executed. 

Tlio circumstances under whlcli tho will was made were 
that instructions to draft the will were given by the testator 
on tho afternoon of tho 20Ui December, 1900, to Mr, Abdul 
Halim, w'lio deposed to his being obliged to furthci instruct 
a pleader, jMoti Ik^I Das, to prepare tho draft. The pleader 
gave ovidcnco as to the preparavion of the draft-wili that same 
night and giving it to Gur Sahai, tho testator's clerk. This 
man after seeing and coi^uHing tlie testator made a fair copy 
of it on the 21st December, and that same afternoon it was 
duly executed in the presence of tho following witnesses : 

Ram Vextah Miara, Mahad-coPandey, Rung Pundit, Radha 
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Kishon nnd Bodli Singh. Of these persons Sfahadeo Pandoy, lood 
Rang Lai Pundit and Bodh Singh were examined asTvatnessos, Jagarkath 
and the appellant tendered himself. Ram Pertab Jlisra, and p, 
Radha Kislicn for cross-examination : an objection was taken 
to this proeeduro ns being not warranted by law ; the objection 
W’as orerrulod, but tho caveators declined to cross-examine 
the witnesses. 

On behalf of the caveators Manna Koor was e.vamined 
on commission, and other witnesses were examined as well as 
Jlanna Koer to show that Chhote Narayan Pershad was ill 
for several days before Ids death, that lie died of plague, and 
that ho was unconscious on tho day on which ho was said 
to have executed a will. 

In support of tho caveators* case three letters, marked as 
oxliibits F, G, and H, from the father of the deceased to the 
brother of his widow, which purported to bear tho initials of 
Jagamath Pershad, tho appellant, in Engh'sh, were put in. 

Tho District Judge, after a careful examination of the 
evidence, and giving duo consideration to the position of the 
witnesses who deposed to the genuineness of tho will, believed 
their evidence, and concluded his judgment by saying : — 

“ It appears to me on tie whole that the testimony to the conuinonoai of 
tho will and tho oompetency oad ommus letiandt of tho testator >8 o^enrhelm- 
ing, and that tho ovidcnco by irhichit is atlomptod to bo rebutted is 
altogether untrustworthy ) thereloro odmit tho will to probate ” 

Two appeals were preferred from that decision to the High 
Court and were partly heard together on 28th January 1904 
by Gurudas Banerjee and Brett JJ., who made the follow- 
ing order : — 

" After wo had hoard tho learned vekil for tho appellants in theeo two cases 
up to certain points, it appeared to us, subject to what the other eiclo might 
have to say on the point, that it was desirable that the tlureo witnesses Radha 
Rishen, Ram Pertnp Alisscr, and Jagamath Pershad, tho applicant for pro- 
bata, who had been, as order No. 26 of the 26th Juno 1001 shows, tendered 
for cross-oAamination, but not examined at all, should bo examined os wit- 
nesses in occordanco with tho pro^’islons of section 608, clause (b) of tho Code 
of CivilTrocodure, to enable this Court to decide these appeals satisfactorily ; 
and wo accordingly oskod tho loomed gentlemen on both sides boforo pro- 
ceeding further, to say what they hod to say with reference to our taking that 
courre. The lo.imod \alvil for tho appellants sold, ho had no objection to 

lOfi 
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thoBO wilncRsoa being oxnminod, and ho only auggestod that they should bo 
oxaminod I’o this Court. Tlio learned gentlemen on the other «'do said they 
did not object to tho coijreo auggeeted.*' 

The ovidojico of Uiosotritnesscs lyns taken on 23rd Pebniary 
1004 when tho High Court also admitted in evidence certain 
alleged extracts from books of account kept hy the testator. 

Tlio appeals woro heard on 3rd March 1904, and owing 
to tho rotiremont of Bakerjee J., by a Bench differently con- 
stituted (Brett and Sarada CnAiuir Mitra JJ.) who after 
stating tho facts eontinued : — 

" Thceo appeals first enrao on lor hearing on tho 28th JoDunry 1904 before 
5 Bench of which on© of us was n member, and tho attention of tho Court wos 
dro^vn to tho fact that tho applicant and tho two witoosBce to tho alleged will, 
Babu Bndha Ivishen and Earn Portop, had not been exomined before tho 
District Judge, and as it was in tho opinion of tho Court desiroble that the 
ovidonco of thoeo threo persons should bo taken, tho hearing of the oppoal was 
adjourned for their attendance Tho mere fact that they wore tendertd for 
cpQBS-osaminatlon would not entitle tho epplicont to contend that their 
OTidence supported his COSO and as they wore matoriol witnesses they should 
ho^n been craraiood. They hare now ottended and ha^’O been examined 
before us and the appeals have been argu^ is full." 

After discussing the whole of the evidence at some length, 
the judgment concluded as follows : — 

“The will itself in appearance is net beyond suspicion. The signatures of 
tho testator and the witnesses do not bear the appearance of being written 
at the samo time with the eamo pen and ink as alleged. The District Judge 
appears to accept as indicative of the geDuinerjese of the wiU, the fact that 
four of the witnessoa were the samo as attested the admittedly genuine docu- 
ment, Ex. D, executed by Cbhote Narayan. We cannot agree with him. AH 
of the witnesses but one to the present document arri'ed by chance at the 
time it was being executed and the coioddence which the District Judge 
notices is so remarkable aa rotber to roiee a strong suspicion against the will. 
The terms of tho alleged will are also inconeistent and difRcxdt to understand. 
Babu Jloti Lai Dae says it iB the first deed which he had ever drafted for Babu 
Chhote KerayoJi. It is remarkable also that it should contaia the statement 
by the testator that there had been no misunderstanding between him and bis 
father and brother on any matter If true, the statement was unnecessary. 
On the other evidence in tho case, howevor, its truth appears to us doubtful. 

" After a careful couBideration of the evidence adduced to support the will, 
we are unable therefore to regard it as trustworthy or as proving the due 
execution of the will by Babu Chhote Narayan Pershad. It is no* impossible 
that the deceased may have forined the intention of disposing of his pro- 
perty by a will, but we are net estiefied thot his intention are embodied in the 
document Ex. I, or that the document waa executed by him or that be was 
in fit condition of mind or body to execute a wdl at tho time the dccupiont 
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i« f.v<l Jo hnvo l'r«*n XV« uro lo nrron wiJh th" 

cniir**'1 for Jbo 1^"** ll**rA«h InoU Jn'^Iu'Iirj Jh" 

Kt». M. X. O. WM rnt rfoi^Iy *** Ity Jivpomnth Jo I n 

lh« cvh Ijo^Ic of IIaT u Cl licJo Nataj nn. rp»! Iho rntri<*< fmo rrii\-T^l ty lUm 
K>»V»^ to I*** in l^^'h^v^(I«T^l^ocof lUm IloU a I>il, tl <* fi»tl «• of tLo (Wr.i»oJ, 
«bo, it j-roATJ, loj-t tius looU It 1» lnipCf«il!o to fj.at lUm 

w-nuM ImM« forj.'oil rntrio^ to «lj»rT«>lit tfco «rp1it*i»lion of Jn;/wimtli. 
Tljo MtoTT, V.XK K. O II.. nro a’»o prowl l>y FiI-aI I’i-nlifw!, nnil wr* crtnnol 
plvo AJiv rojiivrro on Itulo JoffiUTiAth* €l**nlAl of tf.o irtliivlA m t if. In oiif 
ofinion, JA^amalli, whm cJ<^j-inK hit orquilntiuifo «rith tl.o ICnilhi elwactor 
and tlio KnpbOi ivlpliftlot, i« trjirgto pfovo too ivn<l wo mnnot bcliero 

hi« c\-idonrc on tbow* points It wm for tl.o Applir-mt to ptoio tJio gonumo* 
noM of Iho will, Awl M ho hal in oof opinion IaiIotI to do Ih:*, It if impo*- 
»jl>lo to rupgofil thiit llio will in rojorjo.! on •iifplclon only. 

•• Pert tbo Abot*o rpaMtiti wt; ofo unnUo to Agmo with Iho (Indingi nnJ judg* 
mont of thrt loifcM Di»tricl Joilc**. On thootlxf li-ui<l \ro hold tliAt Iho nppli* 
font hfiA fnil~l to pmw llml tho doenmont V.r. I in Iho mil of llitni Clihoto 
Snraynn romh.'id nnd Hint it «•'« duly ftcnitoil hy him. Wo noconlingly rot 
o*ido th® iuJffnionl ond on!'*f of tho lurrr Onirt nnd in tiou thrrr«*f dt<miM 
111 ® apphcAtion with wsti.'' 
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On this appcAl, 

DcGriii/f^er, K.C., nnd E. D. Jackson, for the* nppell.nnl. 
contended tliat tlio notion of the High Court in ndinitting 
additional evidence wa«i improper nnd not unrranlotl by tlio 
Code of Civil Procctiuro. And tho case of Kcssoic-ji Issur v. 
Great Indian Pcnitistila Railway Company (1) was referred to 
ns showing that tho use of tho procedure provided by section 
5C8 of tho Civil Procedure Code was only Icgilimato “ when, 
on examining tho evidence ns it stands, somo inlicrcnt lacuna 
or defect becomes apparent.” In tho present ease the appeal 
had only been partly heard, and though no objection was 
taken at tho time, there seemed to bo no ” substantial reason ” 
given as required by section 508 wliy the additional evidence 
should have been taken. As to tho extracts from tho account 
book they were put in by tho pleader for tho first time before 
tbo High Court on appeal. Tho book of accounts was not 
properly proved, and tho inferences drawn from such extracts 
might well bo erroneous. 

Rosa, for the respondent Hanna Koer, contended the ob- 
jection under section 668 of tho Code had not been taken 

(l)(10O7)I.L.H.3113om.38l; 1,.R.341. A 115. 
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boforo ; tiio parties !mcl in fact agreed to the additional evi- 
dence being taken, and the objection could not now he raised 
for the first time on tliis appeal. As to the account book, the 
passage from the Iligb Court judgment set out above was 
referred to in wliicli they mentioned the book and the three 
entries extracted from it. It could not be taken for granted 
that the evidence of the unoxamined witnesses would have 
supported the appellant’s case. Tlie High Court hod their 
evidence before them, which the lower Court had not, and 
it did not satisfy the High Court. The presumption was 
in favour of the High Court judgment being right unless it 
was clearly shown to bo UTong. 

De Gruyther, K.C., replied. 


The judgment of their Loxtlships was delivered by 

Sir Arthur Wilson. This is on appeal from a judgment 
and doerco of the High Court of Bengal dated the 3rd of March, 
1904, which reversed those of the District Judge of Gaya of 
the 6th of August, 1001. 

The main question raised on the appeal is as to the genuine- 
ness of the mil, purporting to have been made by one Chhote 
Narayan Pershad, and dated the 21st of December, 1000. 
Clibote Narayan died on the morning of the next day to that on 
which the will bears date, and left a U'idow, the respondent 
^klanna Koer, and a daughter Lakshmi Koer. Chhote Narayan 
was tlie adopted son of one JokliiLal. After Jokhi Lai’s death 
one of his widows adopted the respondent Hanuman Pershad. 
The appellant is the brother by birth of Chhote Narayan 
Pershad, their father being one Ram Rekha Lai. 

The will purported to make various provisions for the 
testator’s wife and daughter, and appointed the now appellant, 
the testator’s brother by birth, as residuary legatee and 
executor. 

The appellant applied for probate of the will in the Court 
of the District Judge of Gaya. Caveats and written state- 
ments wore filed in answer, and the case was heard before the 
District Judge. Three of those who appear as attesting 
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to llip ''ill "crp rnllwl nt tlir tir.irlnp. Tito otiicr 
two ftltc^ling witno^'C', niifl fho nppcllniit Innt''rlf, woro not 
ox.iTninwl Ity tlio npplionnt : they won* lonilorwl for cro^t- 
cx.'tminntinn Imt not rm«'‘-oTamino<l. lA'itlonoo was called 
on tlio otlipr pido. TIjp District .Indgo u'as s.alisfiod that tlio 
toslimony to the ponnineno^s of the will, and tlio competency 
and avitnu/i Iftnn'Ji of the to^tntor, was ovcnvhclming, and 
the evidenee on the other fide nlfogelhor untrustworthy ; and 
Ite grantcKl prohate accordingly. 

The rcsixjndents apj>calc<l to the High Court of Hcngal. 
Tliat Court made an onler at the hearing of the appeal for the 
o.’caminatinn, as witnc<‘'e-<. of the apj>ellant him'clf and the 
two wjtncs«<*s to the wll! who liad not l>een e.'i:amine<l in the 
first Court Tho'c persons were accordingly e.xoininod. The 
High Court aNo admitted certain extractn from l>ook.s of ac- 
count alleged to have been kept hy the testator. In the 
result the Higlj Court held (hat the circumstances connected 
with tlio alleged execution of (he will were invoiced in sus- 
picion, and tliat the will was not RUfiicicntly provctl ; and 
accordingly a decree was passed which set n.sidc that of tho 
District Judge, and dismisswl (he application for probate with 
costs. Agairvst that <lccrco the present appeal lia.s been 
brought. 

On the argument of the appeal it was objected that tho 
examination of the three wilncs<!es hy the Court of Appeal 
was irregular ; but it appears that that examination was taker 
with the assent of both sides. It Is not open, therefore, to 
anybody to complain of it now. 

It is objected, secondly, that tho admission of tho account 
books on appeal was irregular. But there is nothing to show 
that that admission was objected to at tho time. 

Their Lordships thus have to faco tho position that, on a 
pure question of fact, tho two Courts in India have differed, 
and tho materials before those two Courts have not been en- 
tirely the same. 

Tho question their Lordships bavo to answer is, whether 
they shall advise His Majesty that tho decree of tho High 


830 

IPW 

jAHATlSATn 

pKTtSnAP 

r. 

llA.VUMiV 

rm*nAc. 



8(0 


CAicirm s(:(ur:s. 


[VOL. XXXVI. 


W Court should ho rrvt'r»(H!. Timt tli^y ranufit do. they 

jAo\fi’<ATii nro iJinl thn ili»crco uptM’rtlrrl nijniu'^t wn^ wron?. and 

rrnMtAU ..... ‘ 

r. tiu'v nro not po PAtinfiitl. 

'Hu'lr will luiiuDy ndvi-sn His .Mnjrsty tlmt tho 

nppc.il phould Lo dismisTd. 'llio npjjclhnt will pay the costs 
of tlu* rt*sjMn;dent , MtHUmmat Jfnnnn Kocr, whoniono defended 
llic nppe.'vl, 

Appffil (iisrnhsal 

Solicitors for tlio n]»pelintit : T. L. H'lV.io/i d* Co. 

Solicitors for tho re-HiKiiident Mnnim Koer : Ihinotc, Uo^cra 
<0 KtvUl. 

3. X. W. 

PRIVY COUNCIL. 

HAM CHANDHA MARWARI. 

V. 

KESIIOBATI KU.\LVIU. 

[On Appeal from tho Hfeh Court at Fort William in BengaJ.J 

Tranuftr of Proptrl>j Act (/!' of JSS2) S3, SJ-^Peposit tnaJ« in full etw* 
elutrge of mortgage bond — ir»Wmifoi of money by Receiver as agents of 
mortgagees— WUMrauxtl uriOiout foUotcing the provisions prescribed by the 
Act— Principal and Agent— Sonthal Fergunnahs Settlement Pegutation III 
of 1872, e. G, as amended by s. 24 of PeguJation V of 1893, construction of, 
as to amount of interest recoverable on bond — Interest previously paid by 
debtor whether to be (aten tnXa account in tnaling decree. 

On 27t}j July 18S5 a simplo moetgago bond for Ila. 34,000 proiddiag for 
intoresb ot 18 por cont. por annum, and on defualt in pnyinonb compound in* 
torosfc at tho samo rate, was oxocutod by a debtor, now roprcuonted by 
the respondents in favour of one of a firm of money-lenders, the transaction 
being admittedly governed by section 6 of tho Sontlial rergunnalis Sottlemont 
Kegxilation 111 of 1872, oa amended by Bogulation V of 1893. On 27th Oc* 
tober 18D0, interest to tho amount of Its. 23,403*16-0 htvd at various times been 
paid and that was oil that was duo for interest up to that date. Nothing 
more was paid until, on 17th August IBOS, tho mortgagor being anxious to 
redeem the mortgage tendered to tho mortgagee, in full discharge of tho bond, 
tho sum of Rs. 44,696-0-0, a sum fixed, os amounting together with the interest 
already paid, to Rs 68,000, which by section 6 of Regulation UI of 1872, as 

• Pr«en< L ord Atkikson, Lord Coclins, Z.oeo SuA\y, Si/t AlfpBJ:^y 
Ecoble, and SiB Arthur WiLsos. 
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amended by eoction 24 of Regulation V of 1893, was the full amount (being 
double the principal) which the mortgagor considered could be recovered from 
him on the bond. On tendering that amount the mortgagor demanded the 
return of the bond, but the mortgagee, though willing to give o receipt for the 
money, could not give him the bond, and the mortgagor deposited tho money 
in Co\irt under the provisions of section 83 of the Traaslet of Property Act, 
that is, in full discharge of the bond. Notice of the deposit was sent to 
the mortgagee, but the money was not withdrawn until 23rd September 1890, 
when a Receiver appointed in a partnership suit between the members of tho 
mortgagee's firm succeeded in withdrawing it by some means not disclosed, 
and without tho provisions of the Transfer of Property Act for such with* 
drawals being followed. On 7th February 1900 the mortgagee and his part* 
ners brought a suit on tho bond for Rs. 33,098-9, in which they credited the 
amount of Rs. 44,500*0-0 as having boon paid in part satisfaction of the bond 
on the day when it was drawn out, and charged interest and compound intor* 
est at 12 per cent, on the entire sum (Ra. 22,850-5) shown to bo due on that 
date. Tlie pleas in defence were soction 0 of Regulation HI of 1872 as limit- 
ing tho amount of interest recoverable, and the deposit under section 83 of 
the Transfer of Property Act as being a full discharge of tho bond. The High 
Court, aHirming the decreo of the Subordinate Judge, held in tho construe* 
tton of tho Regulations that the plaintiffs having received the principal and a 
sum for interest equal to tho principal there was nothing more due and dis. 
missed tho suit. 

Htld, by the Judicial Committee, that in tho absence of onytliing to show 
that ho hod any greater power or authority to withdraw the money than the 
plaintlfls themselves had, the Receiver must bo taken to have withdrawn 
it, subject to the conditions prescribed by section 83 of the Transfer of Property 
Act, that is, in full discharge of tho bond. 

The plaintitTs were bound by tho octs of their Agent ond could not rely 
upon the Becoiver’s default m omitting to perform any of the ncccssory con- 
ditions, in order to escape from tho consequences wliich would of noeessity 
ha\*o followed the withdrowol if evciything proscribed by tho Act hod been 
rightly done. 
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Apteal from a judgment and decree (14tb January 1905) 
of tho High Court of Judicature at Calcutta, which affirmed 
a judgment and decreo (4th September 1901) of tho Subordinate 
Judge of Dumka. 

The plaintiffs were the appeUanfe to His Majesty in Council. 

The suit out of which the present appeal oroso was one 
on a mortgage dated 27th July J885, to wliich the Sonthal Per- 
gunnahs Settlement Regulation III of 1872 was applicable. 
Tho mortgage was executed by Raja Udit Korayan Singh, 
who was tho husband of the first respondent, and the adop- 
tive father of the second, of his ialuka of Kasba in favour of 
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J009 Harbhakt, tv-Iio was tho father of the fourth appellant, and 

Ram tho partner of appellants 1 to 3. Tlio mortgage money was 

Makwaiii ^ of Rs. 34,000, and it was stipulated that interest should 
Kesrobatx yearly at tho rate of Ro. 1 per cent, per mensem, and 

Kumabi. that in default of payment, compound interest should bo 
paid at tho same rate. From time to time payments were made 
on account of interest, and on 27th October 1890 the whole of 
the interest due up to that date was discharged, tho amount 
being Rs. 23,403-15-6. 

In 1880 a suit was brought for tho dissolution of the part- 
nership between the mortgagee and his partners to whom 
part of tho money advanced on the mortgage had belonged ; 
and by virtue of various assignments e.xecuted in 1895 and 
1896 in pursuance of the decree made in that suit on Slst 
August 1892, the appellants 1 to 3 became interested in various 
proportions in the rights of the mortgagee under the mortgage. 
Subsequently tho mortgagee died and his interest passed to 
tho fourth appellant. 

Meanwhile in August 1895 the mortgagor was desirous of 
discharging the mortgage and made a tender to tho mortgagee, 
but tho latter was unable to return tho deed which was in the 
possession of his partners or one of them with whom ho was 
litigating. The mortgagor accordingly on 17th August 1895 
paid tho money into Couit under section 83 of tho Transfer 
of Property Act (IV of 1883) in full discharge of the mortgage, 
and tho mortgagor asked to have the bond returned to him. 
Tlie amount so paid into Court was Rs. 44,596-0-0, which, 
together with tho sums already paid on account of interest 
Rs. 23,403-16-6, amounted to Rs. 68,000. After this deposit 
was made a Receiver W’as in June 1896 appointed in the part- 
nership suit, and on 23rd September 1806 tho sum deposited 
was drawm out of Court by Iiim. 

Subsequently tho mortgagor having died Keshobati Kumar*, 
tho first respondent, entered into possession of the estate 
under his will, and on 7th Februarj' 1900 tho appellants brought 
the present suit against the widow and adopted son of the 
mortgagor, joining also ns tlu’rd defendant a subsequent 
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oncumbranccT on tho land. Tho plaintiffs alleged that the 
sum of Rs. 33,693-0 was duo for principal and interest, and 
prayed for a decree for sale of tho mortgaged property. 

Tho amount sued for was made up in this way. Wlien tho 
amount was deposited by the mortgagor a notice was issued 
to tho plaintiffs, but in repl^’ they declared in September 1895 
that tho deposit was insufficient. TIic plaintiffs in biinging 
tho suit, instead of adjusting their claim to 17th August 
1895 when tho deposit was made, made their adjustment to 
tho date when tho Receiver drew out the money, namely, 23rd 
Ssptember 189B. In that way they mado their total claim 
Rs. 67,455-5-G, and after deducting the amount of tho deposit 
claimed Rs. 22,859-5 and interest Rs. 10,839-4, amounting 
to Rs. 33,698-9 as boing'still duo. 

The defence was that tho plaintiffs were not entitled to 
the decree sought for two reasons, firstly, that Ihero had been 
drawn out of Court on behalf of tho plaintiffs tho sum paid in 
1895 under section 83 of tho Transfer of Property A(;t in full 
discharge of tho mortgago debt ; and, secondly, tliat tlio mort* 
gagor having, as was admitted, paid the amount of the principal 
Rs. 34,000, and also sums on accotmt of interest equal in amount 
to the principal, no further sums could be claimed under sec- 
tion 6 of tho Sonthal Pergunnahs Settlement Regulation (III of 
1872) as amended by section 24 of Regulation V of 1893. 

On the pleadings issues were settled, of which only the 
second and third were material on this appeal : 

“(2) Are the plaintiffs entitled to recover more than 
Rs. 68,000 the amount they admit having received ? 

“(3) Can the plaintiffs claim compound interest? How 
much, if any, compound interest have they charged and re- 
ceived ? ” 

The material portion of section 6 of Regulation III of 1872, 
as amended by section 24 of Regulation V of 1893, is as fol- 
lows : — 

“ All Courts having jurisdiction in tb® Sonthal Pergunnahs shall observe 
the following rules relating to usury, namely ; — 

(a) Iso compound interest arising from any interraodiate adjustment 
of account shall be decreed 
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(!») Tlio tntftl IntwMt dccrw! on nnj' lonn or clobt nhnll nm-er etcced 
ono-fourtli of tho pririripnl unm if tho period l;o not more thnn 
one ycnr, and filiatt not in nny other cav) excewl tiie principnl 
of t))o originnl dobt or loan. 

‘•Explanations Tho oxprewioa * intormcdinto ttcljitstmont of ncconnt ’ 
in clasiso (a) of this eoction meana nn}* luljtiatment of account whirh is not 
final, and isjcladt«» tho rcnowal of an nxisting claim by bond, decree or 
othorvviso, when without tho paMing of frosh consideration, tho original claim 
is incroasod by auch ronowal-” 

“ Illustration : A bond la given for Ra. 76, of which Ra. 25 aro interest. 
Unless tho obligeo can provo to the satUfactinn of tho Court that ho gave BQch 
eonaidorntion for tho bond aa rendcro<l tho transaction fair and equitable, 
of tho Rs. 76 Ra, 60 only will bear interest and tho limit of tho claim on the 
bond bo Re. 100.’* 

So far as material, sections 83 and 84 of t!ic Transfer of 
Property Act enact : — 

•• Section 83. At any time after tho prinoipal money has becomo payable 
and before a suit for redemption of the mortgaged property is barred, the 
mortgagor .... may deposit, in any Court in which ho might have 
inetitutod auch stiit, to tho account of the mortgagee, tho amount remaining 
duo on tho mortgago. Tho Court ahall thereupon cau«o written notice of the 
dopnsit to bo served on tho mortgagee, and tho mortgagee may, on present- 
ing a petition .... atating tho amount then due on the mortgage, and 
his willingness to accept tho money so deposited m full dischargo of such 
amount, and on dopositmg in tho same Court tho mortgage-dood, if then 
in his possession or power, apply for and receive tho money, and the mortgage- 
deed so deposited shall bo dehverod to tho mortgagor. 

“Section St, WTien tho mortgagor has tendered or deposited in Court 
under section 83 the amount rcmamlng duo on the mortgage, interest on 
the principal money shall cease from the date of tho tender or as soon os the 
mortgagor .... has done all that has to bo done by him to enable 
the mortgagee to take such amount out of Court.” 

The District Judge held, on the construction of the above- 
mentioned Reo^ulations, that the interest could not exceed the 
principal, and that as the plaintiffs had received Ks. 68,000 on 
the mortgage bond, no further sum could be decreed to them. 
He accordingly made a decree dismissing the suit tvith costs. 

From that decree the plaintiffs preferred an appeal to the 
High ‘Court, which was heard by Chandra Jladhub Ghose and 
Pargitcr JJ. , who differed in opinion with regard to the construc- 
tion to be placed on the amended section G of Regulation III 
of 1872. 

Ghose J. was of opinion that the words “the total interest 
decreed on any loan shall not exceed tho principal of thoj 
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original debt or loan ” meant the amount of interest for which 
a decree w'as given, without takii^ into consideration the amount 
of interest paid by a debtor, in regard to which no claim was 
advanced in the suit and no decree given Pargiter J., on the 
other hand , was of opinion that in every case an account should 
be taken of all payments made by the debtor, and that on the 
true construction of tho section no further interest could bo 
claimed as soon as the amount paid on account of interest was 
equal in amount to the principal. 

Owing to this difference of opinion tho case was referred 
to Sir F. W. i\Taclcan C.J. for decision on this point, and ho 
agreed with Pargiter J. Tho appeal was, tiicrefore, dismissed 
with costs. 
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On this appeal, 

I^tGruythcr, K,C , and E. U. Eddis, for tho appellants, 
contended that, on tho true construction of section III of 
1872 and section 24 of Regulation V of 1893, the npjicllants 
were entitled to recover tho full amount claimed in their 
plaint. Tho words “ tho total interest decreed ” were to bo 
taken in their literal sense. All that tho Court had to see to 
was that tho interest decreed in ony particular suit did not 
exceed tho limit prescribed. Section 0 ns amended did not 
contemplate that any transaction between tho parties by way 
of payment of interest previous to the date from uhich it was 
claimed should bo taken into account TJio illustration to 
the section is not applicable to tho present case, heenuso 
after tho adjustment of 27ih October 1890 all the interest had 
been paid up, and only tho principal was due, and it is that 
amount with iutcrcft and deducting the 8un> paid into Court 
that tho appellants claim a decree for. Under tho law from 
which the Regulations under discu'^ion were taken, there 
was no limit laid doum as to tho omount that might be paid 
as intercut ; tho only limit was that no decree would be given 
for intcrc-^t to a lai^er amount than the principal, and the 
same was the ca«c with the Hindu Law of Damdupat. Re- 
baenee wa" inaile to Regulation XV of 1793, ♦•s. 2 , C, 7 and b 
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Act XXVIII of 1855; Dhondn Jagannalh v. Karayan Ham- 
chandra (1), A^o5in Chundcr Bancrjcc v. Homcsh Chtndcr Ghost 
(2) nnd Shama Charan Jifisscr v, Ckunilal Manixtri (3). The 
High Court nt Calcutta on its original side docs not, •while 
applying tho rule of Oaindupat, take any account of the in- 
terest paid before suit in making a decree in a mortgage suit. 
Tho construction of the old law, therefore, did not support 
tho construction contended for hy tho respondents, and 
uphold by tho majority of tho High Court in the present case. 

1 It vrns also contended timt tho amount of tho appellants' 
claim should not be reduced on equities said to arise in con- 
Boquenco of tho deposit in Court by tho mortgagor under 
8. 83 of tho Transfer of Property Act. Tlio appellants hod 
throughout treated this deposit as a part-payment in satis- 
faction of tho mortgage debt. When they received notice 
of it, they replied that tho amount was insufficient to meet 
the total amount remaining duo on tho bond and requested 
that the mortgagor should bo asked to deposit tho balance ; 
but they received no answer to that communication. They 
then presented a petition for the appointment of a Receiver 
for the withdrawal of the deposit from tbo Court, and a Re- 
ceiver was duly appointed who after various unsuccessful 
attempts at length succeeded in obtaining the money de- 
posited. Tho only lawful way, under the circumstances, 
of withdraw’ing it was by tho assent of tho mortgagor who 
had deposited it, and it might, therefore, well be assumed that 
the Raja’s assent was obtained to its withdrawal in part sa- 
tisfaction of the debt. This question, though raised in tho 
pleadings, was not deait Avith by the Courts below’ where the 
defence was rested entirely on tho construction of the Regula- 
tions, and it might almost be said it w’as not really in 
issue in the Courts in India. Tliere was no finding on it by 
those Courts, and, if necessary, the case might be remanded to 
the first Court to lake further evidence on the question. 

As authority that under such circumstances the course 
(1) (1803) 1 Rom. n. a 47. (2) (1887) I. L R- H ^alc. 781. 

(3) U8i>8) L It. ’JC Calc. 233 . 
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suggested was desirable: Oicncra of Ship ** Tastnanta v. 
SmUh{\), per Lord Hcrschcll L.C. 

Kcntcorthij Brown, for the rospondents, contended tliat 
tlio withdrawal of the money deposited under section 83 of 
the Transfer of Property Act precluded the appellants from 
maintaining their suit, and consequently this appeal should 
fail: DjI Singh V. Pitam Singh (2). Tlie money could only 
hare been legally withdrawn if the appellants accepted it in full 
discharge of the mortgage bond, it having been so deposited. 
As it was mthdrawn on behalf of the appellants, it must bo 
presumed that it was taken out with the conditions attached 
to it by section 83, and imdcr section 84 interest ceased from 
the time it was deposited. Tliere was Jio suggestion in the 
evidence that the Raja assented to its withdrawal. This deposit 
was pleaded as a defence, and was in issue throughout the case, 
as the second ground of appeal from the Subordinate Judge to 
tho High Court showed. Mr. Justice Pargiter referred to the 
question at tho end of his judgment as follows : — “ One other 
matter may be referred to as constituting an equitabJe right 
that the defendants may assert against tho plaintiffs. ‘When 
the Raja made tho deposit of Rs. 44,690 in August 1805, ho 
made it as being a full satisfaction of the plaintiffs* claims. 
They demurred to his allegation and asserted the sum could be 
only a part satisfaction. ^^Tiat proceedings took place there- 
upon have not been fully explained to us, and apparently 
were not elucidated in the evidence; but their Receiver was 
permitted to draw out that amount. They are now seem- 
ingly endeavouring to take advantage of theii* own sharp 
practice. At that time they had two courees, either to accept 
tho sum on the Raja’s terms or to leave it in deposit until 
their own contention was established in a suit. In the former 
event that sum would have fully satisfied this bond ; in the 
latter event that sum would have gone in full or partial 
satisfaction of any decree they might have obtained, and their 
claim at that time was fast approaching tho maximum limit 
of Rs. 08,000. Mliat they did was neither ; but having 
(1) (1800) L. R. 16 A. c. 223,226. (2) (1002) I. L. R £5AlLI?a 
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succeeded somehow or other in drawing out the money, they 
now contended that it was a simple part-payment, and that 
they have a fresh start before their claim can mount up to 

that maximum In my view, however, they 

have already received the maximum amount legally recover- 
able, and can obtain nothing further.” 

As to the construction of section 0 of the Sonthal Per- 
gunnahs Regulation III of 1872, as amended by Regulation 
V of 1893, the object of it was to restrict usurious interest on 
loans, to limit the amount of interest recoverable to an 
equitable sum, and so to protect the inhabitants of a district 
supposed to be in need of such legislation. It was submitted 
that the proper construction was that put on the Regulations 
by the majority of the High Court on appeal, and that all 
sums paid by the debtor on a bond should bo taken into 
account in making a decree, so that no more than an amount 
of interest equal to the principal should be recovered by 
the creditor. Clause (6) of section 0 wicli the illustration limits 
the amount recoverable as interest. Refcronie was made to 
Act XXVIII of 1855; and as to the law of Damduj)at, Bhondu 
Jagunnath v, Narayan Rainchandta (1) and Oojnl llamchandm 
V. Gangaram Anand Shel Martcadi (2). 

DeGniylhcr, K.C., replied. 

The judgment of their Lordships was delivered by 

Loud Atkikson. TIih is an appeal from a decree of tlio 
High Court of Judicature at Fort William in Bengal, dated 
the 14lh January, 1905, aflirming a decree of the Subordinate 
Judge of Dumka, Sonthal Pergimnalis, dated the 4th Sop* 
toraber, 1901, by which the suit of the plaintiffs (the appel- 
lants) was dismissed. The facta, so far ns it is necessary to 
state them, are as follows. 

On the 27th July, 1885, Raja Hdit Karayan Singh, since 
deceased, executed a mortgage of his taluka of Kasha in favour • 
of one Harbhakt Has, now also deceased, for a sum of 
Rs. 34,000, bearingiiitercatattheratoof 1 rupee per cent prr 
l 11. c. IT. v:> 1. L. u. ^0 It.in 7.’1. 



VOL. XXXVI.] CALCUTTA SERIES. 


849 


mensem. The mortgage . deed contained a provision that, 
on default being made in the payment of interest at the stipu- 
lated dates, compound interest shouldbe charged at the same 
rato,t.€.,12 per cent, per annum. Atthedateof thomortgage, 
the mortgagee carried on the business of cloth merchant and 
money-lender at Bhagalpur and Calcutta in partnership 
with the first three appellants. On the 3rd January, 1895, 
Harbhakt Das executed to his partner, the first appellant, 
a mortgage of the mortgaged lands and the money secured 
thereon. On the 11th Juno, 189(>, he executed a similar 
mortgage in favour of Bansidbar Marwari, the second appel- 
lant. Harbhakt Das afterwards died, leaving the fouth 
appellant, his only son, him surviving. During HarbhakUs 
lifetime disputes arose and suits were instituted between 
him and his co-partners in reference to the business of the 
partnership, and especially in reference to tlicir respective 
interest in the moneys secured by the above-mentioned mort- 
gage of Raja Udit Narayan Singh. Tlio respondents are the 
widow and adopted son of the Raja, and a second encum- 
brancer on the mortgaged lands. 

Default having been made in the payment of the interest, 
compound interest became payable and was claimed by tlio 
mortgagee. Largo sums were from time to time paid by the 
mortgagor in discharge of it, and ultimately, on the 27th 
October, 1890, arrc.ars of interest, amounting to Rs. 11,829-14-C, 
were discharged by a payment of R«. 2,606-11-0 in cash and 
the o.xccution by the mortgagor of a new bond (roka) for 
Rs. 9,22.3-3-0 witli interest at the same rate, t.c., 1 rupee per 
cent, per mensem. The interest which had accrued due up to 
this date, and was dischaigetl by payments in cash and the 
execution of thcabovemeniioncd roka. amounted altogether to 
Rs. 2.3,403-15-6. 

Towards the end of July, 1895, the mortgagor, being 
anxious to redeem the moitg-age, sent ono Banunri I-al I’anrev 
to the mortgagee to tender to him n sum of Fomething over 
Rs. 14,000 in full disch.arge of the only amount the mortgagor 
alleged to be then recoverable on his l>ond. Tliis particular 
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1009 mono}’ deposited, is contained in paragraphs 9 and 10 of their 

Ram plaint, and in the evidence of Ram Clmndra Marwari, the 

•Maswari principal plaintiff. Prom the former it appears that the appel- 
Keshobati presented a petition to the High Court at Port William 

ivuMAw. for the appointment of a Receiver for the \vithdran*al of the 
money from the Court of tho Subordinate Judge ; that on the 
26th Juno, 1896, an order was made on this petition appoint- 
ing a Receiver with all the powers conferred by section 603 of 
the Civil Procedure Code; and lastly, that tho Receiver so 
appointed, after various attempts, at last succeeded in with- 
drawn" the fund from Court. But neither the petition nor 
the order is printed in the Record, nor is any information 
afforded as to the precise nature of the persistent and, unfor- 
tunately, successful efforts of tho Receiver to defeat the law, 
while tho evidence of Ram Chandra Manvari contains many 
important admissions. In the course of his cross-examination 
this witness says that in his petition to the High Court he 
stated : — 

“ Thot in the lottw port of Jnlj* 1895 the Raja was prepared to pay the 
whole amount duo on the bond m emt, but that Harbhakt prevented iifJ pay- 
ing it, and tliat thereupon the «aid Raja hod deposited the money in the Court 
of tho Subofdmnte Judge of Duraka.” 

No doubt he states in his cross-examination that he did 
not in his perition “ admit that the Rs. 44,000 deposited by 
tho Raja was in full payment of our dues.” 

It is apparent from this evidence that the Receiver was 
appointed solely because Harbhakt and his partners, owing 
to their quarrels, would not join in an application to draw out 
tho money deposited. There is notliing to show that the 
ceiver was clothed with any right or authority in reference 
to the money, or the withdrawal of it from Court, other 
than, or different from, that which belonged to those 
on wlioso behalf he was appointed. As they were bound to 
comply with the requircmcnt.s of the statute under which it 
was paid into Court, so was ho. It was not contended, H 
could not be contend!^ with any show of reason, that either 
the High Court or the Subordinate Judge had, save wth the 
consent of the mortgagor or his representatives, any jurisdiction 
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to permit tlio money dopo'^ited t<» be <JrA«n out of Court 
on nny lerm'» other tli.AU tho'so imposed by the stntutc. There 
IS no proof that eitlier of tho^e Courts ever made an order 
purporting to e.'ccrci‘*c aucli a power, wlillo tliere is not a 
particle of evidenco to show that the mortgagor, or tlio«o 
who puccceded him, ever gave any consent, express or iinj)lic<l, 
to tlio mono}’ being dra^^l out in part discharge, as 'opposed 
to full discharge, of his, or their, liabilityon the bond, Tlicro 
Is no proof that any demand was made on the iror1gn£or 
after tlio money was paid into Court, and it is admitted 
that nothing was paid in respect of tlic mortgage, either for 
prineipal or interest, since that date. It is not suggested that 
the present is not the first suit instituted to recover nn^* por- 
tion of it. In tlio cross examination of Rnni Chandra Marwari 
the following passage occurs : — 

“ WTim notiw wm Rent ua of tho depoRU, wo Ront ft pclitilion i>f ol>;cction 
to thiR Court. Wo did not pot Any reply to thiR objoctifn I linvo not filed 
0 copy of tlioobjoetion, nor 1 ia%o I coiled for tlio oripinol ’’ 

Tills is the only evidenco going to show that nny objection 
was made to accept the sum of Rs. 44,000 in full disclmrgc of 
the mortgage debt. Yet after a delay of close upon 4^ years — 
i.e., from the 17th August, 1895, the date of the deposit, till 
tho Ist February', ICOO, tho date of the institution of this suit — 
and in face of this evidence, Mr. DcGruythcr, on behalf of 
tho appellants, invites their Lordships, notwilhslandiiig tho 
state of ignorance of tho actual facts in which his clients have 
deliberately left them, to assume that the deceased Raja 
assented to tho Receiver’s drawing tho money out of Court, 
in part satisfaction of tho former’s liability — because, it is 
said, tho Receiver could not have obtained it othen^ise without 
violating the law — or, if not, to send the question back for 
further enquiry to the Suhordinate Judge. 

In their Lordships ’ opinion they can make no such assump- 
tion as that suggested. The assumption which they are 
entitled to make, and indeed bound to make, is precisely the 
opposite. Tho Act provides that money lodged, as this was, 
“ in full discharge ” of a liability can only bo drawn out by a 
creditor in full discharge of that' liability. Tho agent of the 
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nppoiloiits n])poinf«l ofi hoc <lrru* owt llib* nionf'j. It h for 
them io Fhnw that hr nctc<J wndrr sneh cfjnflition.^ Dial the 
statutory result does not follow from his net. If they fail to do 
ihiSfasthey have fnUeclmtheprescnt ease, thenthcre is nothing 
to defeat or modify the operation of the statute, and the con- 
fiOfjucnccs must ho those which itprescrihes. Mr. DcGnijiher 
objected' to their Ixjrdships considering this question, on the 
ground— quite legitimate if well founded— that the defendants 
rested their defence aolcly onacction C of the ahoTc-mentioned 
Regulation, and that the question of the circumstances under 
which the Receiver drew out the money, or the legal con- 
sequences of his doing 60 ,wa.s not in issue in the suit. 

It is quite true that no issue has been framed in which the 
fact of the %vit!idrawnl is Bpccifically mentioned. But the second 
issue is quite wide enough to cover it. Tiio issue runs thus 

“ AfO tho plnlmiffa cnt>tl(<<l to mover more than Hb. CS.OOO, tho amount 
ihoy juJinit having rcceiMHl T” 

This issue, as framed, leaves it open to tho defendants to 
contend that the plaintiffs aro not entitled to recover more than 
Rs. 08,000, either because section C prohibits it, or because they 
have received “ in full discharge ** tho sum paid into Court. 
And in tho statements contained in paragraph 7 of the written 
statement of the first defendant, and in paragraph 6 of that of 
the second defendant, as well os in tho evidence of Rnm Chandra, 
Bansidhar and Banwari Lai, it is distinctly put forward that 
the sum of Rs. 44,000 was tendered by Banwari in full satis- 
faction of the bond, and that both Harbhakt and Ram Chandra 
were, apparently, willing to accept it as such. 

In the memorandum of appeal filed in the High Court by 
tho appellants, the second of«tho three grounds of appeal 
against the decision of tho Subordinate Judge set forth runs 
as follows : — 

" 2. For that tho Court below hw ertod in holding tlint tho rocoipt ot . 
the oniounS eireody paid operated os a bar to the reco\ery of the amount m 
claim.'’ 

It cannot, therefore, be contended that the plaintiffs had 
not notice that the receipt of the money deposited uould be 
relied on as a defence. 
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Tlieir Lordships aro,tncrpfore,of opinion that tlio plaintiffs 
must bo held bound by tlie act of their agent with all its 
results ; that if he has omitted to perform any of the condi- 
tions necessary to entitle him. on their behalf, nndfor their use 
and benefit, to draw this money out of Court, they cannot 
rely upon his default in this respect, to escape from the 
consequences which would, of necessity, have followed the 
withdrawal, if everything prescribed by the statute had been 
rightly done ; and that the money drawn out must, there- 
fore, bo held to have been drawm out in full discharge of the 
mortgagor’s liability. The sum now sued for is, consequently, 
not duo, and the suit must accordingly be dismissed. 

The conclusion at which their Lordships have arrived on 
this point is in itself sufficient to dispose of the appeal, and 
renders it unnecessary for them to express any opinion the 
proper construction of section 6 of the 3rd Sonthal Pergunnabs 
Regulation. Th^ will, therefore, humbly advise His Majesty 
that the appeal should be dismissed. 

The appellants must pay the costs of the appeal. 

Appeal dismissed. 

Solicitors for the appellants : Sanderson, Adkin,Lee djEddis. 

Solicitors for the Ist and 2nd respondents : T. L. Wilson cD Co. 
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Dxlwnan — -.tdlluvton — Eviction hy tandlord — Eent, suspension of — New tenants 
on reformed land. 

When land has been lost to a holding by diluvion and subsequently restored 
by Alluvion, and then eottlod with persons other than the tenants of the hold- 
ing, the tenant is not entitled to a saspension of tho entire rent on the ground 
that the landlord has evicted him from a portion of the demised premises. 

DAunput iSinjh V. Afahomed Kastm fspaftotn (I), Harro Kumari ChoW' 
dhrani v. Puma Chandnx iSartojya (2) and Kali Prasanna Khasnahish v. 
Mathura Nath Sen (3) distinguished. 

SzcoTfn Appeal by tho defendants, Rai Charan Shar 
Mazumdar and another. 

These two appeals arose out of two analogous rent-suite 
on account of arrears of two under-tenures. Tho defendants 
claimed reduction of rent on tho ground of loss of land for 
diluvion, and also p’caded that they were entitled to sus- 
pension of rent, as reformed lands had been lot out by the 
plaintiil to third persons who were in possession thereof 

The Jlunsif decreed the suita partly, allowing rent at tho 
admitted rates, holding that it lay upon tho plaintiiT 
to show what apportionment of rents should bo made and that 
tho plaintifi had not done it. In both those cases, the 
plaintiff appealed. Tho Subordinate Judge remanded tho 
case for definite findings as to tho proper jama to bo paid by 
tho tenants, holding that the burden of proof is on the 

• Appeal from Appellato Decree*, Noe. DIO and 800 of 1007, agiunit the 
deoreca of S. C. Congub, Subordinato Judgoof Jessoro, dated Jan- fO, 1007, 
wereirg tfie liecreo of Ifem Chandra Slitter, Sfunsif of Sfngura, dated Haech 
31, IIWO. 

(I) tmC) I. L. II. :;i Cidis. •JW, VJ} f JlitMi) 1. L. ]!. 28 t'olc IH8 

(3J (1007) I. L. U 34 Cole. JDl. 


Bifort Mr. Jxuttct Tlarington and Mr. Justice Mook-erfer. 

RAI CHARAN SHAR SIAZTOIDAR 

V. 

THE ADMINISTRATOR GENERAL OF BENGAL.* 
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tenants in c.iso of claim for reduction of rent. Another Munsif lOW 
tried the suit after remand. Ho dismissed the suits, holding Rai Charak 
on the authority of Dhunjnd Singh v. Mahomed Kazim Is- jtAruupAR 
jiahain (1) that the tenants were entitled to suspend tho amowis- 

vholo rent, as they were practically evicted from a portion of ttutob 

^ QrsEiui. or 

tho lands. Tlio appeals vero Iicard by another Subordinate Benoai,. 
Judge. lie decreed tho appc.als in part, holding that tho 
Munsif had no right to allow tho case for suspension of rent, 
as ho was restricted by tho order of remand to the amount of 
jama only. Tiic defendant.^ appealed to the High Court. 

Bahv Sarat Chandra Boy Choudhvri {Bahu Janahinath 
Pal Sastri with him), for the appellants. When there is no 
question that the land reformetl is a part of the lidding, the 
landlord must be taken to hare dispossessed the tenants from 
a part, ho haring settled the same with a third person after 
reformation. Tlio fact that the land was lost to the holding 
by an act of God doe.s not affect the principle laid down in 
Dhunpui Singh v. Mahomed Kazim Ispahain (1), when the 
lond reappeared and became port of the holding : see also 
Harro Kamari Choudhrani r. Puma Chandra Sarhogya (2) 
and Kali Prasanna Khasnahxsh r. Mathura Nath Sen (3). Tlie 
principle that the landlord caxmot apportion his own vTong 
applies here as much as it applies to cases of trespass by land- 
lord. 

Bahu Jogesh Chandra De, for the respondent. Tho cases 
cited by the appellant do not apply. The landlord cannot be 
said in this case to be a wong-doer. 

Bahu Sarat Chandra Boy Chowdhuri, in replv. 

Cur. adv. vidt. 

Harington J, I have read the judgment my learned 
brother is about to deliver and I agree that the decrees of the 
lower Court should be affirmed subject to the modification 
which he proposes, 

(!) (1896) I. L R. 24 Calc. yOfl (2) (1900) I. h R. 28 Calc. 188. 

(3) (1907) I. L. R. 34 Calc. |0l. 
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that after reformation, the plaintiff had settled them with 
third parties, that such conduct on the part of the landlord 
fell within the description of eviction, that consequently the 
entire rent was suspended and the claim of the plaintiff could 
not be sustained. 

The Court of first instance overruled these objections and 
made a decree for the amount, which, according to the admis- 
sion of the defendants, U’as proportionate to the quantity of 
land still in their occupation. Upon appeal, the Subordinate 
Judge directed an enquiry into the question of the quantity 
of land which had been washed away and of which the de- 
fendants had lost possession. After remand, the Court of first 
instance held that the plaintiff was not entitled to succeed at 
all, inasmuch as the defendants had been evicted from a part 
of their tenancies. Upon appeal, the Subordinate Jv)dge xe^ 
versed this decision on the ground that the Court of first 
instance had no jurisdiction to decide any point nhich had not 
been expressly referred to it, and in this view made a decree 
for rent in respect of the lands in the actual occupation of the 
defendants. 

Tlio defendants have now appealed to this Court, and on 
their behalf the decision of the Subordinate Judge has been 
assailed substantially on the ground that, upon the facta found, 
there has been an eviction of the defendants from a part of 
the demised premises and consequently a suspension of the 
entire rent. Tu-o minor points liave also been urged, namely, 
first, that the decree of tho Court of appeal below contains a 
clerical error and that the amount decreed is more than what 
is really due ; and, secondly, that the costs of the local investi- 
gation by which tho actual area of the lands in the occupation 
of tho defendants was determined ought not to have been 
thromi entirely upon the tenants who liavo been successful 
in their contention that in any view there mu'st be an abate- 
ment of rent. 

In support of tho first contention, reliance ha.s been placed 
upouthecases oi Dhunpui Singhx, ilahomed Kazim I$paha{n{\), 
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Hano Kumari Chowdhrani v. Puma Chandra Sarhogya (1), 
and Kali Prasanna Kkaatuzbish v. Mathura Nath Seti (2). In 
the first of these cases, it was ruled upon a review of the earlier 
decisions in this Court, as u'oll as the decisions in the cases of 
^pfonv. Townend (3),Fdffev. Boileau (4), and Neale v. ifac- 
henzie (5), that if a tenant is evicted by his landlord from part 
of the demised premises, the entire rent is suspended. In 
the second case, it was ruled that the same principle is appli- 
cable, even though the tenure, from a part of which the tenant 
has been evicted , was created under a lease under which the 
rent was reserved at a certain rate per bigha. In the third 
case, it was held that, although in the case of a partial evic- 
tion for which the landlord is responsible, the entire rent is 
suspended, if the partial eviction has been caused by an act 
of a stranger, the rent is only abated pro ianio. Let it be 
assumed on the authority of these cases that if a tenant has 
been evicted by his landlord from a p.^rt of the demised 
premises, the entire rent is suspended. But the question 
remains, whether a tenant can bo said to be evicted by his land- 
lord within the meaning of this rulo when ho loses possession 
in tiic first instance by reason of .an act of nature, namely, as 
In this instance, the action of a river, and subsequently upon 
reformation of the land, the landlord settles it with a stranger. 
In order to determine whether the rule ought to ho extended 
to a case of this ’description, the principle upon which it is 
foundc<l requires examination. Tlie reason was stated in old 
cases to be that the landlord ought not to be encouraged to 
injure his tenant whom by the policy of the feudal law ho 
ought to protect. Tlie reason given in modon) cases is that 
the landlord cannot he permitted to apportion l)i.s own UTong. 
The older re.nson will be found set fortli in Bacon's Abridg- 
ment, Ed. 1832, Vol. p. 62, where it is stated that "no 
man may be encouraged to injure or disturb his tenant in hi.s 
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pcxcossjon ^Iiom liv tlic polier of the fcwdnl I.nw he ouglit to 
protect and defend/' Tlie later reason will Ic found Fct forth Pw»i Oiwi* 
by Chief du«tiee Hale in v. 7?c^'»c>n (1), in which he jiircwis 
ftated that “ if the Ic''*orentcr«intoa part hvwTonj:, this would . 

* • Arsnxis- 

suspend the whole rent, for in such a ca«o lie shall not so ttutor 

apportion hi-* owti wTongas toenforre the!os*eelo pay anxlliing Prxcxu 
for the residue.” Tlic reason for the rule wa< investigated hy 
Mr. Justice Holmc^ in Snith r. McEnnt/nf{2), where the learned J- 
Judge refers not merely to the two reason^ ju't menticnctl, 
one based on eon'idemtlon.s p.irtly of a feudal nature and the 
other on the ground that the landlord cannot apportion Iiis own 
wrong, hut al^o to the following statement l»y I»rtl Chief Baron 
Gilbert in his Treatise on Bents at page !7S: Bceau«e hy 
the dnnp>e, every jurt of the land was equally chargeable 
with the wiiolc rent, tliereforc the le^'^r shall not hy liis own 
act di'<harge any part from the burden during the contin- 
uance of sucIj contract. TI»s indee<l may l>e a good reason 
why the wijole rent service shall l)C suspended, if the lord or 
lessor dUseizc^, or ousts hi« icrjxnt or lessee of any part of the 
land, l>ecau#c there U a wrongful act to which the tenant con- 
sented not, and if it were not attended with a total suspension 
of the rent until h'' makes restitution of the land, it would be 
in the power of the lord or lessor to resume any part of the 
land against his own engagement and contract, and so by 
taking that which h’cs most commodious for the tenant, render 
the remainder in effect useless, or put him to expense and 
trouble to restore himself to such part by course of law ” If 
these reasons for the rule are borne in mind, can it be con- 
tended on any intelligible principle of law that it should be 
extended to cover a case w here the tenant in the first instance 
loses possession of part of the demised premises by an act of 
nature which neither he nor his landlord could control. It 
cannot be suggested that this is a case in which the landlord 
by bis own wrong has withdrawn a part of the land demised 
and ought not consequently to recover rent either on the lease 
or outside of it for the occupation of the residue. Xor can it 


(1) (1G67) i Vent. -2:6. 


(2) (1597) 1703Ia».S5: 24 Ani-S. Rep. 270. 
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Unrro Kitinnri CV.omMrrtui v. Vurr.n Chnnhn (I), 

nml Vt\t^tt\n-t KhunitKi^H w Mnihurn StUh .SVn(2). In 
MAn*>itutt tilt' Ilrf't cif it rtilrcl n rrvlr« nf the earljVT 

At>\nM<- tlrcMifiMH jn thl** f ♦»urt, nt the rlrojifonn Jn the of 

oA^'ui**«r (•**), AVi/rv. ItfnUnu {^t), nrit/ yralr \\ 

nr.'tuAu Irnzir (*»), that If n trnnttt U rviVte<l Iiy Ijm larifllnrtl from part 
‘MooKriun: clemiTtl fht* onlirr rent In juMpenfhd. In 

the pecfintl cate. It \\a* nile<l tlint the pam<* prinrfple N ftppU* 
rnhh*. rvf'M thniigh thetemirr, frt>m n part of which the tenant 
hfi** heon evh'teil, \Vft4 created iimler a (erfe uruhT which the 
rent tvn^ reserved nt n certain rate per Mgha, In the third 
eaMf, it \vn4 held t!mt» nitliouph In the case of n partial evic- 
tion for which the lai:dIor<I 1“ re^pon.'»lhIe, the entire rent i# 
sn*^peiul('<i, if tlie partial eviction Im^ liecn caused hy an act 
of n stranger, tin* rent I-* only nhatetl ;.to Invlo. Let it be 
nvj»ume<l on the authority of these ea.'-es that if a tenant has 
been ovlcto<l hy hw lamllortl from n part of the demfsctl 
]ireinises, the entire rent L suspended. lint the question 
remains, whether a tenant can ho said to lx* evictetl l»y his land- 
lord within the ineaiupg of tills nilo when lie loti's possession 
in the first Instance hy reason of an act of nature, namely, ns 
in this Instance, tlie action of n river, nnd suhscquently upon 
reformation of the land, the IniHlIord scttle-s it with a stranger. 
In order to detennino wliethcr the rule ought to be extended 
to a case of tin’s ‘dcscrcption, the principlo upon whicii if Is 
founded requires examination. Tlie reason was statc<l in old 
cases to bo that the landlord ought not to be encouraged to 
.injure his tenant wliom bj' the policy of tlie feudal law ho 
ought to protect. The reason given in modern ca.ses is that 
the landlord cannot be permitted to apportion liis own wrong. 
The older reason ■will be found set foi1h in Bacon’s Abridg- 
ment, Ed. 1832, Vol. VII, p, 02, where it is stated that “ no 
man may bo encouraged to injure or disturb Jiis tenant in his 

1 * 1 ) (1900) I, L. R 2S Cnlo 188 . (4) {I88r>) ICQ B. P H"- 

(2) (1907) I. L. R. 34 Calc. 191 . (5) (18.1C) 1 Jf. A W. 747 ; 

(3) (18.55) 17 C. B. 30 ; 40 R. R. 178. 

J04R R. CCS. 
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possession whom by tlie policy of the feudal law ho ought to 1909 
protect and defend.” The later reason will be found set forth Rai Citaban 
by Chief Justice Hale in v. ^o6so» (1), in which he jiaz^dab 

stated that “ ifthelessorcntcrsintoapart by wrong, this would ^osunis 
suspend the nhole rent, for in such a case he shall not so tratob 
apportion his own uTong as to enforce the lessee to pay anj'thing Bfnoau 

for the residue.” The reason for the rule %vas investigated by 
Mr. Justice Holmes in Smith y. McEnat/ne (2), where the learned J. 

Judge refers not merely to the two reasons just mentioned, 
one based on considerations partly of a feudal nature and the 
other on the ground that the landlord cannot apportion his own 
wrong, but also to the following statement by liord Cliicf Baron 
Gilbert in his Treatise on Rents at page 178: “Because by 
the demise, every part of the land w-as equally cliargcable 
with the whole rent, therefore the lessor shall not by liis own 
act discharge any part from tbo burden during tljc contin* 
uanco of sucli contract. This indeed may bo a good rca.son 
why the whole rent service shall be suspended, if tbo lord or 
lessor disseizes, or ousts his tenant or lessee of any part of tl)e 
lahd, because there is a WTongful act to which the tenant con- 
sented not, and if it wore not attended with a total suspension 
of the rent until he makes restitution of the land, it would bo 
in the power of the lord or lessor to resume any part of tbo 
land against bis own engagement and contract, and so by 
taking that which lies most commodious for the tenant, render 
the remainder in effect uselc.s*., or put him to c.vpcnsc and 
trouble to restore himself to such part by course of law ” If 
these reasons for the rule are home in mind, can it bo con- 
tended on any intelligible principle of law that it should be 
extended to cover n case where the tenant in the first inslonco 
loses jx)sse«sion of part of llic demis«l premises by an act of 
nature which neitlicr he nor his landlord could control. It 
cannot be suggested that this i«? a ca«e in which the landlord 
by liis own wrong has withdrawn n part of the land demised 
and ought not consequently to recover rent either on the lease 
or out.siile of it for the occupation of the residue. Xor can it 

(1) (K-C7) I Vrnt v'TO (J) ITOSli***. 24; 21 An. F Rpt. 2Tn. 
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be suggested that this is it ease in *wliich the lessor discharges 
a part of the land from the burden and charges the rest wifch 
the rout which issu<» out of the whole land. It is further 
worthy of note that under section 62 of the Bengal Tenancy 
Act, the Legislature has provided that, in a contingency of 
this description, the tenant would bo entitled to proportionate 
abatement of rent. The abatement, therefore, when it first 
commences is not due to the action of the landlord, nor is it 
claimed by the tenant by reason of reduction in the area of 
the tenancy caused by a wrongful act of the landlord. This 
is, therefore, manifestly a case to which it w'OuM bo unjust 
on principle to extend the rule, which, it may be observed, 
has been adopted in England not without considerable diver- 
gence of opinion. For instance, in Slohes v. Cooper (1) it was 
ruled by Chief Justice Dallas that the whole rent was not 
suspended, if the tenant continued in possession of the residue 
of the demised premises, but that he would be liable on gwin- 
tum meruU. This was stated as the law in standard treatises 
on the law of landlord and tenant subsequently published, 
and was accepted as the correct view by the 'Court of King's 
3enc)x in Ixelmd'in Grand Canal Company v. Fitzssimons {2). 

It was not till Baron Parke questioned the decision of Chief 
Justice Dallas in ifccuc v. Bird (3) that the tide turned, and 
the point was finally settled in Upton v. Toionend (4). It 
would not be right to extend the apph'cation of a rule of this 
description which may often operate harshly, to cases to 
which the principle on which it is founded is clearly inapph- 
cabl©. If a contrary view were maintained, theffo might be 
niamft?st hardship and injustice, for instance, when land has 
been diluviated and reformed, it is often a matter of consider- 
able difficulty even for Courts of Justice to determine whether 
the land which baa re-appeared is a reformation on the old 
site. If, under circumstances like these, the landlord lets out 
the newly formed land to a strange at the rish of the entire 


(DUPHl^Camp. 6U(n)> 
1 1 R. R. 820 (n>. 

(2} {1S2S) 1 Jhni. & Ur, 44ft 


(3) (1831) I 0.31. &n.3}» 3ft 

(4) (1855) 17 C. B. 3ft 
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Riispension of tho rent of tlio former tenant, ho may bo un- 
justly punished when there was no intention on his part to 
commit any wrongful act: //enderson v.iVcars(l). It is clear, 
therefore, that tho principle invoked by thodefendants, namely, 
that as tho landlord is rcsponsiblo for tho partial eviction 
of his tenant from tho demised premises, there is a suspension 
of tho entire rent, has no application to this case. Tho principal 
ground taken on behalf of the appellants must consequently be 
overruled. 

Tho next ground taken on behalf of tho appellants is that 
although tho Subordinate Judge hcldinhis judgment that the 
defendants were entitled to abatement of rent for the lands ori- 
ginally diluviated and now no longer in their possession, they 
have not boon granted this relief by reason of a clerical error 
in the decree. This contention is well-founded. Tho amin, 
who made the local investigation and whoso return was 
accepted by the Subordinate Judge, stated that in suit No. 909 
out of which appeal No. 850 arises, the total quantity of land 
was 8 khadas and odd, of which 8 kanis and odd bad been washed 
away and tho remaining 8 khadas and odd is in existence out 
of which tho defendants have been dispossessed from two 
kanis. The quantity of land, therefore, in tho possession of 
the defendants is the difference between these two, namely, 
6 khadas and odd. The decree, however, has been drawn up 
on the footing that the defendants had in their possession 
8 khadas and odd. Similarly in suit No. 911, out of which 
appeal No. 916 arises, the defendants are in occupation of 14 
khadas and odd less 3 khadas and odd, that is, about 10 
khadas and odd- But the decree has been dra\vn up on the 
assumption that they are in occupation of 14 khadas and odd. 
The learned vakil for the respondent conceded that any cleri- 
cal error in the decree due to miscalculation must be corrected. 
This will accordingly be done. 

Ijastly, it is pointed out that, by an oversight of the Court 
below, no order has been made as to the costs of the local 
investigation which were deposited in the first instance by the 
(1) (1859) 1 F. * F. 635. 
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defendants, and tlio LurtTctl of tUo whoto of thm co*!ts o«g!it 
not to bo throwiv upon them. Thw contention also cannot 
bo redsted. Tho positiott t.aken np by tho defendants in tho 
Ck)\irt o( first instanco was that tho pfarntifT was not enti- 
tled to the tvholo of Iho amount claimed ns rent, because a 
substantial portion of Iho lands had been diluriatetl. This 
defence has succeeded, and the plaintiff ims got a decree for only 
ft portion of tho amount originnlly claimed. It is right, there- 
foro, that tho defendants should get a portion atony rate of 
tho costs incurred by them in successfully substantiating their 
defence. In tho circumstances of tho case, tho costs of tho 
local investigation should ho borne equally by tho parties. 
Ah the whole of these costa appears to have been deposited by 
tho defendant, the- docreo will provide that they will bo en- 
titled to credit for one-half of this amount as against tho 
plaintiff. 

Subject to the two amendments mentioned, tho decrees of 
tho Courts below will bo aflirmod, and those appeals dismissed. 
As tho substantial question raised by tho appellants has bcfcn 
decided against- them and a--* tho amondraonts in tho decreo 
now made might have been secured by an application to 
tho Court below, tho appellants must pay iho respondent his 
costs of those appeafs. 


a. u. 


Appeals dismissed. 
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APPELLATE CRIMINAL. 


litfort Lati rence It, Jenkitt*, K. C.t.E.. Chief J uetice, and 
Mr. .Itietier Moolerjre. 

SILA.IIT i\IAHTO 

V. 

EMPEROR.*' 

niolin{j — Common obiret rflahlt/hrd different from lhal laid m the charge — 
Common oh/fc/ not to enforce, but to mainfain iheaeluat eflioi/ment of aright — 
Right of private defence — Ezeeae of that tight— VerviX Cede (Act XLV of 
1S60) 03. 103 (4). lil {4}. 147. 323 and 324. 

It is not a genernl proposition oI law that scon\ictir>n under section 147 
of the Penal Code eannot bo supported whenever the common object, as stated 
in the charge, la not precisely made out. The (question in eoch case is whether 
the common object establisiK'd agrees m ossemial partieiilftrs with that laid 
in the charge. 

Wiere the common object set out in the ebatgo wa* to avarilt the com* 
ploinant and hU party, who were ciittinfftha paddy of their land, and thereby 
to forcibly oust them, bi't the common object eelablished by the facts found by 
the f^ions Judge nas to maintnin possession of tho land by the accused:— 
Held, that the common object in the charge had not been substantially 
made out, and that the conviction under s. 147 of tho Penal Code was, there- 
foro, bad. 

^\’here the accasod, who were found to bom possession of tho disputed land, 
went upon it in a lar^o body armed with laihie, prepared in anticipation of o 
fight, and were reaping the paddy grown by them, when tiio consplninant's 
party came up and attempted to cut the same, whereupon a fight ensued 
and one man was seriously wounded and died subsequently : — 

Held, that on tho facts established, the common object was not to enforce 
a right or supposed right but to* maintain undisturbed the actual enjoyment 
of a right, and that the assembly was not, therefore, unlawful under s. 141 (4). 

Where one accused, under the circumstances, caused simple hurt, and 
another, a fracture of th^ skull which ended fatally 

Held, tliat the former was within his right of private defence, but that the 
latter haj not proved facts bringing tho case under s. 10.7 frf). 

The appellants, Silajit Mahto, Sudhakar, and four others, 
were tried before the Additional Sessions Judge of Chota 

* Criminal Appeal Jfo- 20S of 1P09, agunst the order of J. X. Ghosc, 
Additional Sc«aions Judge of Chota Nagpnr, dated Feb. 8, 1000- 



see 
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^ Nagpur, with the aid •of two assessors, and were convicted, on 
STLxm the 8th February 1000, all of them under section 147 of 

V. tbo Penal Code, and Sihjit and Sudhakar further under sections 

Emtesor. 3 Q 4 323 respectively. The two latter were sentenced to 

five and t%vo years* respectively, and tho rest to one year’s, 
rigorous imprisonment each. 

The facta of tho cose, as found by the Sessions Judge, were 
as follows. There was a long-standing dispute and litigation 
between the parties of the complainant and the accused regard- 
ing certain lands. The accused were in possession, but the 
complainant’s party claimedthelandfromtimeto time, though 
they never succeeded in obtaining possession of it. On the 
naoming of the 26th November 1908, both parties went to the 
land in large numbers armed with lathis, prepared for and 
anticipating a fight. The accused arrived earlier, and were 
engaged in cutting the crops when the complainant’s party 
came up and a fight occurred in which Silajit fractured the 
skull of Brindaban Mahto with a lathi, ultimately causing 
hia death, and Sudhakar and Motia Kumar inflicted simple 
hurt on Baburam Mahto. The accused were charged with 
“ tioting with, tho common object of assaulting the complain- 
ant , Acharabit Jilahto and bis men, wlio were cutting tho paddy 
of their land, and tllei«by forcibly ousting them therefrom.” 
Tho Sessions Judge found that the common object of the ac- 
cused was not that stated in the charge, but to enforce their 
right by show and use of criminal force. He held, that tho party 
of the accused went to the field armed and prepared to heat 
down the opposition which they anticipated to their cutting 
the paddy, and that they could* not, thereforo, according to 
tho prevailing judicial opinion, claim any right of private 
defence, and in any case that, unless they kept within tlio limits 
of tho right, they would constitute an unlawful assembly within 
Bection 141 {4) of tho Penal Code. He held, further, that in 
fracturing the ekuU of one of tho opposite party, while tho 
wounds they received weio slight, they had exceeded tho right. 

Babu Jyoti Prasad Sarhadkikari , for tho appellants. 

Bahu Maimatha A^aih ^uherji, for tho Crovm. 
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Jenkins C. J. anp Mookerjeb J. The sue appellants before 
this Court have all been convicted under section 147 of the 
Indian Penal Code. One of them, Silajit ^lahto, has also 
been convicted under section 304, and another, Sudhakar, 
has been convicted under section 323. Silajit has been sen- 
tenced to rigorous imprisonment for five years, Sudhakar to 
rigorous imprisonment for tu’o j’ears, and the other four appel- 
lants to one year each. 

There is no real dispute as to the facts. Tlie learned Ses- 
sions Judge has found that the appellants were in possession 
of their land, and were engaged in cuttingthe paddy which they 
had gro^vn. Tlio complainant’s party came and attempted 
to cut the paddi'; there was a fight, the result of which was 
that one man was seriously wounded and subsequently died. 
Tlio learned Sessions Judge has held upon these facts that the 
accused are liable to be convicted under section 147 of the 
Indian Penal Code, inasmucli as they were members of an un- 
lawful assembly, the common object of which was to enforce 
a right to property. 

It has been argued before us that the conviction under sec- 
tion 147 cannot be sustained on two grounds; that the 
common object as stated in thccliargelms not been established ; 
and, secondly, that upon the facts found there w.is no unlaw- 
ful assembly. In our opinion, cncliof thesocontenlions is well- 
founded. Tlie common object, os stated in tbo charge, was to 
assault the complainant and liis men who were cutting the 
paddy of their land and thereby forcibly to oust them from the 
land. Tlie common object which has been cstabli-shed upon 
the evidence, according to the Sessions Judge, was to 
maintain po'^session of the land by the accused persons. It 
cannot be laid down as a general proposition of law that a 
conviction under section 147 cannot he supported uhenover 
tlio common object, ns st.atcd in the charge, is not prccLcIy 
made out. Tlio question in each individual case is uhctlicr 
the common object 05tabli.«]jcd agrees in essential jiarticulars 
with the common object as stated in the charge. In the 
present ca«e there can be no doubt that the common 

no 
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object , as stated in tJie charge, has not been substantially estab- 
It may, however, bo further pointed out that under 

* ^ section 141, sub-section (4) of the Indian Penal Code, which 

^UFCBOR, » . • 

alone is supposed to have any application to the presemtease, 
an assembly is unlawful if the common object is shown to be 
to enforce any right or supposed right. Upon the facts which 
have been established, the common object here was not to 
enforce any right or supposed right. It was rather to main- 
tain undisturbed the actual enjoyment of a right. If so, no 
question of unlawful assembly arises. Under these circum- 
stances, wo must hold that the conviction under section 147 as 
regards all the appellants must be set aside. 

As regards the second appellant, Sudhakar, he has been, 
as already stated, convicted also under section 323. It is 
argued on his behalf that he is entitled to claim the benefit of 
the right of private defence. In our opim'on this defence is 
made out. Ho appears upon the evidence to have caused 
simple hurt to one of the assailants. He belonged to a party 
which was attacked by the complainants while ho was in peace- 
ful possession of his land. Under these circumstances, it can- 
not be said that ho lost the right of private defence by causing 
simple hurt to one of his assailants. So far as Sudhakar is con- 
cerned, the conviction under section 323 must also be set aside. 

So far as the appellant Silajit is concerned, his case stands 
on a somewhat different footing. It has been contended on 
his behalf that he is entitled to the benefit of section 103, sub- 
section (4) of the Indian Penal Code. Unfortunately for him, 
however, the defence which bo took in the Court below was 
tliat he was not present at the time of the occurrence. No 
evidence was, therefore, adduced on his behalf to establish the 
elements which must bo proved before section 103 can be made 
applicable- It is not shown that he was under any apprehen- 
sion that death or grievous hurt would bo the consequence if 
he did not exerciso his right of private defence. In In^ case, 
tberefoTO, the conviction under section 304 must bo maintained. 

As regards the ficntcnce, however, we are of opinion that a 
'sentence of five years* rigorous imprisonment 



VOL. XXXVi.] CALCtMA SERIES. 869 

circumstances of this ease, too severe. Ho acted evidently ' 1909 

upon grave provocation : he was in possession of the property, Silajit 
and ho was attacked by a large number of armed people who 
tried to dispossess him and to carry away his crops. Under Empzbob._ 
these circumstances, we reduce his sentence to two years* ri- 
gorous imprisonment. Wo acquit the other appellants and 
direct their release. 

E. H. II. ^ 

CRIMINAL REVISION. 


Before Hr. Jiultce Caiptrsz and Hr. Juattce Ryvea. 

DASARATH RAI isos 

EilPEROR.* 

J wudittion-^Apptal'^Ttial of Summont Catt'^Coiwiclion of AuauU and 
HUehief on eummone for Cnminal Trtepaet^Comptttnce of Hagiitrate vho 
issued process, ttd did not tale eogmuxMe or direct o local ini-ej((sa(ton, to 
hear appeal on contietion^Transfcr—-IfregularUif-^riminal Procedure 
Cods (Act V of 189S) ss. 192, 2i3. 214. 246, 529 (/), $56. 

tVliere an accused lias been summoned for crimmal trespass, it is open to 
the trying Magistrate, under e. 216 of the Crianoal Procedure Code, to 
convict bim of assault and mischief without ro-opeiUDg the trial and followisg 
tbo procedure laid down in es. 243 and 214. 

iLfudooroodun Sha v. Burt Date Bats (1) referred to. 

A Slagistrate who did not take cognizonco of a complaint or order a local 
inrestigation but, acting as the officer in charge of the sudder sub*diYisioD, 
directed the issue of summonses, boldiog that the investigating Magistrate 
had not given satisfactory reasons for recommending the dismissal of the 
complaint without, however, expresemg'any clear opinion hostile to tbo 
accused, is not incompetent, under s. 656 of the Crimmal Procedure Code, to 
hear the appeal on connetion of the accused. 

The irregularity of transferring a case, when the Magistrate is not empower- 
ed under s. 192 to do so, is cured by a. 529 (/). 

On the 13th December 1908 the petition, ers, Dasarath 
Rai and another, who were servants of one Surja Prosad,th 0 

* Criminal Revision 2^o. 307 of 1909, against the order of J. T. tVbitty, 

Joint Magistrate of Dorbhonga, dated Mor^ 23, 1909. 

(1) (1874) 22 W.R., Cr.,40. 
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im malik of raouza DhnnauH, went with otiicrs upon two plots 

Da-sakath of land boionging to tho complainant, PntUu Sahu, and 
looted tho crops grown by him. Two days afterwards Pathu 
EurEitoR, 0 ^ complaint boforo Babu Diirgn Prosad, a Deputy Magis- 

trato of Darbhanga, alleging that tlm accused with others 
wont to his hhtt and began looting his paddy, that ho 
remonstrated, whereupon two of tlicnr struck him with 
laiJiis, .at tlio orders of tho petitioner DaHaraih, u'Jiilo some 
others held him and slapped and fisted him. Tlio ^Magistrate, 
considering tho story doubtful, made tho case over to Babu' 
Rameswar Prosad,aSub“Dcputy Magistrate, for local investi- 
gation and report. Tho latter, after liolding an inquiry, 
submitted a report, on tho 24tU December, recommending tho 
dismissal of the complaint. The report came before Mr. J.T. 
^Vlntty, Joint Jlagistrato of Darbhnnga, who was then in 
charge of criminal businessof tho sudder sub-division, and ho 
passed tho following order : — 

" The inquiring ^tegietroto vrns of opinion thnt tho complainant «cas ac- 
tually m possession of tho land m question, but that ho was dispossessed 
bofore sowing paddy. 1 can find no sufficient grounds for this behef. 11 
ho was at ono timo m possession, it is doubtful if Jio would allow himseU to 
bo dieposBossod and subsequently, after many months, bring a false case. 
Thoro lias boon previous litigation and tho ease is a doubtful one, but tho 
inquiiing Magistrate iiaa not given oatisfactory roaaons for dlsinlsBing it. 
Summon Dosarath, Bari Jha — a. 447, Indian Pccial Code.” 

Mr. Whitty subsequently, on the 3rd February 1909, 
transferred the case to Mr. A. M. Rashad for trial. Tins 
Magistrate, after hearing tho evidence but without drauing up 
any charge, convi(5tod thcacciised under sections 352, 420and 
447 of the Penal Code, and sentenced them only under section 
426 to one month^s rigorous imprisonment each. 

The accused appealed from the conviction and sentences, 
and tho appeal was heard and dismissed by Mr. Whitty on 
tho 22nd JIarch. 

Bahu Sanyal^ Bahu Akhoy Ktmar 

. and Babu BuMco Singh, for the petitioners. 

Bahu Srisk Chandra Chtjtcdhnj, for tho Crown. 
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Caspersz and Ryves JJ. Tliis is a Rule calling upon icoo’ 
tho District Slagistrato to show cause why the conviction and DASiiuTH 
sentonco of the petitioners should not bo set aside on three 
grounds ; first, that tho Joint Hagistrato had no jurisdiction EMrenon. 
to try the appeal, inasmuch as ho had taken cognizance of the 
complaint against tho petitioners ; secondly, that the offence 
for which tho petitioners wore tried was one within section 
447 of tho Indian Penal Code, whereas they have been 
convicted under sections 420 and 352, which is also contrary to 
tho provisions of section 24G of tho Criminal Procedure Code ; 
and, thirdly, that there is no findin g as to the necessary intent 
under section 447 of the Indian Penal Code. Cause has been 
shown by the learned Junior Government Pleader. 

It appears tliat tho complainant charged tho petitioners 
with certain offences. On the 15th December 1908, Babu 
Durga Prosad, a Deputy Magistrate, who received tlie com- 
plaint and examined tho complainant, recorded an order : — 

“ Story seems doubtful. To Sub-Deputy Magistrate, Babu 
Rameswar Prosad, for favour of local investigation and report 
by 21st December 1908.” The Sub-Deputy Magistrate having 
examined witnesses submitted a report recommending tho 
dismissal of tho complaint. The matter came before Jlr, 

Whitty, Joint Jlagistrate (then in charge of tho criminal 
business of the sudder sub-division) who, without expressing 
any clear opinion hostile to the petitioners, thought that they 
ought to be summoned to stand their trial. In the opinion 
of Jlr. Whitty, tho Sub-Deputy Magistrate had not given 
satisfactory reasons for recommending the complaint to be 
dismissed. On the date fixed, the matter again came before 
Babu Durga Prosad, Deputy Jlagistrate, who took bail 
from the accused persons present in his Court. On the next 
date fixed, tho 3rd February 1909, Mr. Whitty (as sudder 
Sub-divisional Magistrate) transferred the case for disposal to 
3Ir. A. M. Rashad who convicted tho petitioners under sec- 
tions 426, 352, and 447 of the Indian Penal Code, although 
they Ihad been summoned to ansner a charge under bcction 
447 only. 
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In these ciroumstances, we are of opinion that the Joint 
Magistrate, JVIr. VSTiitty, had jurisdiction to hear the appeal. 
It is true that he summoned the petitioners as accused per- 
sons, but that was because he was in charge of criminal 
business as we have already mentioned. The cognizance 
of the case had already been taken on complaint by the senior 
Deputy Magistrate, and Mir. Whitty did not take action under 
section 190, sub-section (1), clause (c) of the Criminal 
Procedure Code, as has been argued that he must have done. 
If he had no power to transfer the case from the file of Babu 
Durga Prosad, the irregularity is covered by section 529 (/) 
of the Criminal Procedure Code. The objection is very 
technical and has no substance. Moreover, the Joint Magis- 
trate (Mr. Whitty), not having expressed any judicial opinion 
upon the facta stated in the report of the Sub-Deputy 
Magistrate, was not incompetent to hear an appeal from the 
judgment ultimately convicting the petitioners. He was 
not debarred from bo doing by the provisions of section 650 
of the Criminal Procedure Code. It may be mentioned in 
this connection that no obj^tion was taken to Mr. Whitty*B 
trying the appeal, either in the Court below or hero, on the 
ground that he should not try the appeal because ho bad already 
formed or expressed an opinion on the merits of the case 
hostile to the petitioners. 

In the next place, in our opinion, it was open to the trying 
Jdagistrato to convict the petitioners of the offences of assault 
and mischief, although they had been summoned to ans^rc^ 
a charge ’of criminal trespass only. The learned vakil rolics 
on the note to section 240 in Sir Henry Prinsep’s 14th Edition 
of the Criminal Procedure Code; but it appears to us, on a 
plain construction of section 246, that the Magistrate is not 
bound, when ho thinks that other offences have been proved, 


to re-open the trial and follow the procedure of sections «4'> 
and 214. Such a ^^ew would necessitate a re-hearing of all 
the evidence in the same trial, and is clearly opposed to the 
manifest intention of the Legislature. It was held, under 
the Code ol IS72, in the caao ol Miidoosoodun Sha v. llari 
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Dass Dass{l), that it is open to the Magistrate to “convict 1909 
an accused person, who has been summoned before him on the 
footing of a complaint, of any offenco wliich is the subject ^ 
of the definition in section 148 (now section 4 (^) of the Code), E'U’ebob. 
if he thinks that tho facts established by the complainant and 
his evidence only amount to an offence within that section,” 
notwithstanding tho terms of tho summons in answer to which 
the accused appears in Court. 

We think, therefore, that this Rule must fail upon the 
second ground also. 

With regard to the third ground of this Rule, we think 
that the finding of tho Deputy Magistrate as to the necessary 
intention of the petitioners is sufficient to convict them, and 
the conclusions at which the Joint Magistrate arrived, on 
appeal, were to the same effect. 

Tho result is that wo discharge this Rule, and direct the 
petitioners to surrender and serve out their punishment. 

E. H. M. Buie discharged. 


(1) (18741 22 W.B.,Cr., 40. 
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BO\\"EJf r. BOWKX.* 

Dtmrco-^CoUuaion-^flufhanti’* Tft!tfon-~AyTefment liistcn t\e Parfit*, not 
oettd on, irhrthtr eonstUuten CoUunion. 

A petition for tlivorro wm prefirntw! I>y Iho )iiwbnnd, Or. thr> ground of the 
wife’s Adultery with the co-rr^pondont. S(ih*r<^ijrnlly nn ogrwfrent- was 
come U) between the petitioner And Iherrej^ndent, by whieh, for a pectiniary 
conslderAtlon, the respondent Agreed not to defend the suit nnd to fiimNh 
the petitioner mth evidence Agnlnn herrolf and tI»o co-respondent, should tho 
latter venture to defend tho suit. Tliis Arrremont, however, fell through, and 
tho respondent filed her answer denying odulterj*, nnd mnlung o eounter-chargo 
of ndiiltcrj’ against the petitioner. Tho co-respondent did not defend the suit 
At tho trial, tho ploa taken by tho respondent was that the petition should be 
dismissed on tho ground of collusion between the petitioner nml herself 

HtliJ, that inasmuch os the agreement, which eontempJnted a fraud upon 
tho Court, was not acted on, and in no way affected tho decision of the Court, 
it did not eonstituto collusion. 

Churehxeurd v. CAurcAtooftl (1) referred to. 

ORiaiNAL Suit. 

Tliia was a petition by tho husband for dissolution of mar- 
riage by reason of lus ■wife’s adulterj’ with tho co-respondent, 
George Bvanco. The parties -were married in Calcutta in April 
1903, the respondent being at tho tirao fifteen years of age and 
the petitioner thirty-two, and they lived together in various 
places in tho suburbs of Calcutta. There was one child of the 
marriage, a boy, bom in Juno 1904. 

From October 1907, tho parties, though residing together, 
ceased to live as man and wife. In February 1908, tho vifo 
left her husband’s protection and remained away till October of 
the same year, when there was a reconciliation, and the wife 
returned to her husband at No. 9, Dent’s IMission Road, Kidder- 
pore, a boarding-house, in -which the co-respondent was also 
a lodger. Subsequently, the petitioner having suspicions as 

* Origin^ CSvil Suit No. 1 of 1909. 

(1) tl895J P. 7. 
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to hi** wife’s conduct with Ernnee, moved to Garden Reach i&oa 
taking the ro'^pondent with him. 

Tlio petitioner and respondent appear to have been unable Boto. 
to got on together. Early in December 1D08, they went to 
Jre<yTS. Ghosc andKar, policitors, to consult them as to getting 
a divorce. At this interview, the wife proposed tliat her 
husband should go to n house of ill-fame, and that she should 
have him watched, so as to obtain evidence ndth a view to 
divorce proceedings. Tlio husband, however, refused to accede 
to the proposal. 

Later in December, the husband’s suspicions were again 
aroused. He followed his wife on two occasions, on the IGth 
and nth December between 8-30 p.m. and 0 p.m., to No. 0, 

Dent’s Mission Road, and discovered that Jiis n-ifewas in the 
room occupied by Evanco. On his return home, on the second 
occasion, ho packed up his things and left the house. On the 
10th December, the husband again followed bis wife, and saw 
her in the same room. At a subsequent interview, ho inform- 
ed his wife that ho had put the matter in his solicitor’s hands. 

Tlie petition for divorce was filed on the 7th Jnnunrj’ 1909, 
and was followed by a singular correspondence between the 
petitioner and respondent. On the 10th January the uifo 
wrote as follows : “ I believe you have filed your suit for a 
divorce. What have you done with my summons ? I have 
not received any up to date. You know my address. I Jiope 
you send it to mo hero and not to Cleavers at Kidderpore. 

I hope 'whatever you have against me is nothing but the truth, 
and not by what you have heard. What you might gain now 
by lies, you will bo punished for hereafter. Well I hope you 
will gain your desires and bo happy.” There was another letter 
from the wife, dated the 2Gth January, asking for an inf ervie^v 
with reference to the child, which was answered by the husband 
on the 27th January, suggesting that she should call and bring 
the boy with her. On the 31st January, Mrs. Bowen wrote 
in the following terms : “ I did not send .you the letter as 
promised yesterday as I have since heard Evanco is not going 
to defend ; he is going to withdraw his defence, but if I find 

111 
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1909 he is going to defend the case, I will send you the letter as 

Bowek promised. I do not see the man any more. I would like to 

Bowjwf. about all this, but I think it would be best we don’t 

meet just now. God knows what he is working up. Who 
knows he might watch us meeting. Whatever 1 have to say 
I will write till the road is clear. Don’t be afraid of mo. I 
won’t play you a double game, if you will only keep to your 
word. When writing to me, don’t do so by the hoodkah but by 
post as he might be seen coming here. K.Evance withdraws 
his case, it ought to then come off soon. Let me know how 
things go on. I will give you something else which will settle 
the swine properly should be defend. I don’t tbink he will. 

* He hasn’t a brass farthing. Ta Ta for the present. Yours, 
Winnie.” There Avas also an undated letter from Jfrs. Bowen, 
stating that she was trying to get the co-respondent’s solicitors 
not to defend the suit. 

On the 9th February 1909, the wife filed her answer. She 
denied the charge of adultery, and made a counter-charge of 
adultery against her husband and submitted that he was by 
reason of this misconduct disentitled to the relief he claimed. 
The co-respondent Evance did not defend the suit. 

At the hearing, the respondent took the further plea that 
the petition should be dismissed on the groimd of collusion 
between the petitioner and herself. It appeared from the 
correspondence and the evidence given at the trial that some- 
time after the 19th January 1909, there was an agreement 
come to between the petitioner and respondent, by which for 
a pectuiiaiy consideration the respondent was prepared not 
only not to defend the suit but to furnish the petitioner with 
evidence which she believed would bo conclusive against herself 
and the co-respondent, should he venture to defend the suit. 
This agreement, however, foil through, and was never acted on, 

Mr. Pugh {Mr. Byam with him), for the respondent. 
This petition should bo dismissed under section 13 of the 
Indian Divorce Act. Both previous and subsequent to the 
petition being presented, there were collusive negotiations 
between the petitioner and the respondent. It is sufficient that 
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at pomo Btago of tlio proceedings, tho petition flhould have looo 
been prosecuted in collusion: Ghxirthxccrd r. Churchward (\). Dowrs 

Mr. Slopes, for the petitioner. TJio true test ns to whether 
there has been collusion between tho parties po ns to disentitle 
tho petitioner from obtaining relief, is whether tho decision 
of tho Court has been atlected by tho ngreement between tho 
parties. Tlicro would bo collusion, if, by ngreement between 
tho parties, material fncts were not brought before tho Court : 
tho effect would bo to commit a fraud on tho Court. In tho 
present caso, tho ngreement, inasmuch ns it foil tlirough, 
cannot affect tho decision of tho Court. Tlie respondent, who 
has taken this plea, has defended the Buit and is in a position 
to place all tho facts before tl»o Court. Churchward v. Church’ 
ward (1) is distinguishable : there, tho petition was presented 
under an ngreement between the parties, tho respondent not 
appearing to defend tlio suit, and it was on the intervention of 
tho Queen’s Proctor, that it was hold that tho agreement 
constituted collusion. 

Cur. adv. vuU, 

Harington J. This is a petition by tho husband for 
dissolution of his marriage by reason of his wife’s adultery 
with one George Evanco. 

The respondent denies tho adultery, makes a counter- 
charge of adultery against her iiusband and alleges ho is by 
reason of this misconduct disentitled to tho relief ho claims. 

Tho co-respondent does not defend the suit. 

The marriage took place in April 1903, the respondent 
being'at that time fifteen years of ago while tho petitioner uas 
thirty-two. There was issue of the marriage one child bom 
in June 1904. 

According to tho petitioner tho respondent refused him his 
marital rights as far back as 1904. The wife denies this and 
says they lived together until 1907, but the question is of small 
importance as it is common ground that after the wife’s 


(1) RSWJ P. 7. 
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return from Jlussorio in that year, though rcaiding together, 
they wore not living as man and wife. 

Their difference'? camo to ahead in February 1008 : the nifo 
left her husband*8 protection and rcranmed away until Octo- 
ber in that year when there was a reconciliation. At this 
time the parties were residing atNo. 0, Dent’s Mission Road— a 
house kept by a Jfrs. Banics in which the co-respondent was 
a lodger. The pctitionor.hnving, ns lie says, suspicions ns to his 
wife’s conduct witli Evanco moved to Garden Reach taking 
tho respondent with liim. Tlicy appear to have been unable 
to got on together : they went accordingly early inDccembcrto 
I\Icssra. Ghose and Knr, tlio attorney’s, to consult them as to 
getting a divorce. At this interview tho wife proposed that 
her husband should go to a house of ill-fame, and that she should 
have him watched, so that tho evidence she considered neces- 
sary for a divorce might be obtained. It is common ground 
that the proposal was made and that tlio husband refused to 
accede to the proposition. Tlie wife asserts and tho husband 
denies that it was in consequence of a suggestion of his that 
she made this proposal. 

Later in December tho husband became suspicious, and 
on the ICth of that month at 8-30 or 9 r.M. he followed his 
wife who went from their house in Garden Reach to 9, Dent’s 
IMission Road. There he discovered that his wifo was in tho 
room occupied by Evancc. He was afraid to go in ; but re- 
treated to the next house which was occupied by a friend of 
his, named Jarratt, whence he couldsee into tho room in which 
his wife was. He followed her again on the following night 
taking a detective with him again seeing her in the co-respond- 
ent’s room-. He then went home packed up his things and 
left the house. On the 19th he followed her again, and again 
saw her in the same room. 

The respondent’s account is that she went with her husband 
and a Parsee as far as the gate'of No. 9, and that she went into 
it to see Mrs. Barnes. She sayre she went three or four times 
altogether, and she did go into Evanco’s room. The hall v- as 
being w’hite-w’ashed, and she and Mrs. Barnes and Mr. Clearer 
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and Mr. Outhwaite who resided in the house were all there, isoo 
as well as Mr. Evance. She denies that she ever was alone Boaven 
with Evance or was guilty of misconduct with him. Bowek 

Aftcr her husband left the house in Garden Reach the re- 

illHINCTO^ 

spondent had an interview with him at the Docks, at which ho J. 
told her he had put the matter in his solicitor’s hands. 

The petition was filed on January 7th and then follows 


a correspondenee between the petitioner and respondent, wliicli 
forms a very singular feature in the case. It begins with a 
letter from Mrs. Bowen, dated 19th January', which contains 
the pharse : “ I hope whatever j'ou have against me is notliing 
but the truth, and not by what you have heard. What 
you might gain now by lies, you will be punished for hereafter.*' 

Thenfollow’s another letter from her, dated the 2Cth Janu- 
ary, asking for an interview about the child, which is answered 
by the husband on the 27th suggesting she should coll and 
bring the boy w’ith her. 

Next comes a very remarkable letter dated the 31st 
January from Mrs. Bowen. She begins by sajing that she 
has not sent the letter she promised, because she hears Evance 
is not going to defend. She expresses a wish to see ^Ir. Bowen, 
but fears being watched by Evance. Then she says “ don’t 
bo afraid of me. I w'on’t play you a double gamo if you will 
only keep your w’ord,” and the letter ends with a paragraph. 
" I will give you something else which will settle the swine 
properly should he defend. I don’t think ho will as he has not 
a brass farthing. Ta Ta for the present. Yours, Wmnie.” 

Then there is an undated letter from Mrs. Bowen stating 
that she is trying to get the co-respondent’s solicitors not to 
defend the suit. 

When questioned about these letters and about the pro- 
mise referred to, Sirs. Bowen says that, in consideration of being 
allowed the custody of the child and being paid a sum of 
Rs. 5,000 by her hu<!band, she agreed to write a letter to her 
husband admitting her guilt and the *‘ something to settle the 
swine” wa-^ on incriminatory’ letter which she would write, 
and “ put a back date on it” ((o use her own espres5ion),ond 
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nrrnngo for it to fall into her husband’s hands to bo used 
against Evanco. 

Sho says that Buspeoling her husband’s bond fulcs she got 
her sister to ash him to deposit the money with Ijcr until the 
ease should bo over. WJieii ho refused to make this deposit, 
sho know ho would not keep his promise and the agreement 
wont off. 

Mr. Bowen when cross-examined on theso letters gives a 
very lialting explanation about the promise being to keep the 
caso out of tho papers. 

Nothing transpired after January 31st until the 0th of 
February when Mrs. Bowen filed her answer. 

Tho caso has been fought with vigour by the petitioner 
and with great bitterness by tho respondent. 

Tho first question is, has tho adultery been proved ? 

[His Lordship then dealt nith tho evidence, and came to 
tho conclusion that tho respondent bad committed ndulteiy 
with the co-respondent.] 

Tho next question is, do tho facts disclosed at tho hearing 
establish a caso of connivonco or collusion so ns to debar the 
petitioner from tho relief ho claims ? 

Tho circumstance that tho wife’s adultery took place so 
shortly after her proposal in the attorney’s ofGce might raise 
a suspicion of connivance, but I do not think there was con- 
nivance, because if there was, there was no reason why the 
respondent should not have asserted it. The admission about 
the letter she was prepared to write makes it impossible to 
believe she could have been deterred by any regard for her own 
character, • 

On the question of collusion I have no doubt there was an 
agreement made sometime after January 19th, by which, la 
consideration of a pecuniary payment, the respondent was 
prepared not only not to defend tho suit, but to furnish the 
petitioner with evidence, which she believed would be conclu- 
sive against herself and against the co-respondent. 

But this agreement fell through, probably because tho 
petitioner did not pay. 
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Had tho agreement been acted on, it ^vould have clearly *509 
constituted a case of collusion. Cowen 

But tho ngreement not acted on, though o.ttrcmcly dis- Bowex. 
graceful to tho petition and to tho respondent, does not 
constitute collusion, because it in no iray affects tho decision J. 
of tho Court. If parties agree that a roatrimonia! offcncoshall 


bo committed, or if they conspire to bring about a state of 
circumstances from which tho Court would infer that a 
matrimonial offonco had been committed, such conduct 
would bo a fraud on tho Court and would constitute collusion, 
or if tho parties conspire to lay a false case before tho Court 
or to conceal from the Court facts material for tho decision 
of tho ease, this would bo collusion as it would affect tho 
decision of tho case. Further, as is pointed out in ChurcTweard 
V. C7Aurc7iirard (1), there ma^' bo a case of collusion where 
there is an agreement not to defend and where tho parties 
aro acting in complete concert in tho prosecution of the 
suit, and tho Court is thus deprived of tho security for 
eliciting tho whole truth afforded by a contest of opposing 
interests and is rendered unable to pronounce a decrco for 
dissolution of marriago, with sulDcient confidenco in its 
justice. In all these cases tho petitioner is disentitled 
to relief, because ho has done something to affect the decision 
of the case. There has been either suppressio veri or svggestio 
falsi, or at tho lowest a concert between tho parties to bring 
about a divorce which raises a suspicion that any facts likely 
to defeat the object of tho agreement will not be placed before 
the Court. 

But when parties enter into on agreement to effect a fraud 
on the Court, and then before anything is done to cany out the 
agreement, they change their minds, and whether from good 
or bad motive decline to cany out the fraud they had contem- 
plated, then I do not think their rights are affected. In the 
present case the agreement in no way affects the decision of 
the Court, because it was not carried out. The case has been 
defended and defended with great vigour. No admissions of 
0) [*895] P.7. 
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any sort have been made, and ihoro I'a no reason to siipposo 
from the attitude of the parties that the Court has been depriv- 
ed of any safeguard. 

I hold, therefore, that the petitioner w not disentitled to 
relief in consoqucnco of the arrangement which ho and the 
respondent were at one time prepared to carrj' out. 

There is no ovidonco at nil in support of the recriminatory 
charges. Tlio respondent lias charged her husband with 
adultery 

The ovidonco of adultery against the husband consists solely 
of confessions of misconduct which lie is alleged to have made 
to the wife. Even if the wife could bo believed as to this, the 
confessions would not under the canon law have boensufficient, 
but the husband contradicts her and, for reasons I have stated, 
I do not consider her a person whoso word is to bo relied on. 

In the result I hold that the wife has committed adultery, 
that no act has been done by agreement between the parties 
which has affected the inception, prosecution or decision of 
the suit ; and the recriminatory charges have wholly failed. 

There must bo a decree nisi with costs against the co-res- 
pondent. I make no order with respect to the wife*s costs, 
j. o 

Attorneys for the petitioner : Pugh dj Co. 

Artorneys for the respondent : Morgan cC* Go, 
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£\5{Z— r/fo e/ Ju$tifntiot>^rntttd\ngt in rarttamtnt-^rrmUot—Faxr Com- 
0 / Faeti-^IIanmnl't FarUamrntary Ftporl — jmpti- 
taUoti cf Criminal Ofletuf^Damtujft, a»»e$*mfnl 0 / — Dtporlation under 
Ktffulation III of ISIS. 


In Bn BCtion for Iibd. if tbe dcfrnd&nt iritlidrAirB tbo pIcA of jtiBtifralion. 
the Btatrmcnta of fACt* fo far as they rrlato to the plainlifT are prp<unird i(i 
law to bo untnio. 

A fair and accurate report of the procccilin^ in rarlioment is pritilcged 
even though dofamalorj*. Pnt this prlvilepe « limited to the report of tho 
proceedings. 

Tl’cron v. Walter ( 1 ) referred to. 

If tho defendant maUee a mis*etAtemcnl of any of tlic foits upon which 
he comacolt. it at once negatnea the feasibility of the rcsisent being fair. 
In order to giNO room for the pica of fair comment, tho farts must ho truly 
stated. Such a plea doea not extend to cover m'tHtatemcnts of fart, however 
bent fide, 

Davii <!• Sene v. Shtptlonr (?), Fopham v. ArUi/m (3), PtUr irefitr 
d: Son, Ld. IIodgioniA), Figby V. Tie fiwonctof Hive, Ld. (6), IJuntW 
The Star Httctpaper CofUfony, Ld. (0), and Thoma* v. Bradbury, Agnew <fr 
Co., Ld. (7) referred to. 

Imputing to a pereon tho commission of a criminal offenco does not fall 
within the range of fair comment. 

■ Barrour y. Etm Chunder Lahin (8) followed. 

In nsscsEing the damages in an action for libel, the whole conduct of the 
defendants from tho time of tho libel donn to tho tune of tho judgment should 
be looked at. 

Fratd v. Oraham (9) referred to. 

In an action for libel, the fact that tho plaintiff was deported under the 
provisions of Begulation III of 1818 should not bo taken into considerntion 
as a ground for mitigation of damages. 


• Original Civil 
Cl) (1868) L. R. 4 0. B. 73. 

(2) (1886) 11 App. Cft«. 187. 

(3) (I8C2) 7 H. & N. 891. 

(4) [1909] 1 K. B. 239. 

(9) (1889) 24 


uitKo. 336 of 1908. 

(6) [19071 1 K. B. C02. 

(6) [1908] 2 K. B. 309. 

(7) [1900] 2 K. B. 627. 

(8) (190R) I. L. R. 35 Calc. 49.'5. 
h B. D. 63. 


U2 
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Original Suit 

Tho facts of tliis caso aro as'folIou*s ; The plaintiff was a 
British subject residing at Lahore in tho Punjab. On the 0th 
May 1907, he was deported to Mandalay, in Burma, under 
Regulation III of 1818 (extended to the Punjab by Act IV of 
1872). Ho was released on tho 17th Rorember 1907. The 
article complained of appeared in the “ EngUsJman,** a daily 
newspaper publislied in Calcutta, on tho 10th September 1907. 

[The article in question is fully set out in lus Lordship^s 
judgment.] 

In February 1908, tho plaintiff demanded an apology and 
compensation from the defendants. As no reply was given, 
tho plaintiff instituted this suit in April 1908 against the de- 
fendant company, and tho editors, the printer and publisher. 

The defendants admitted publication, and the important 
paragraph in their written statement was as foUous 

” G. Theeo defendants denj’ that they printed and published the said 
words tQAltcioualy or with intent to injure the plointiff, and they state that, 
tn eo far as the said words consist of ahepations of fact, they ore true fa sub- 
stance ood in fact, ond were published in the belief that they were true, and 
m so far as they consist of expresstone of opinion, they are a fair comment 
made in good faith without in»h>o ond on a matter of public inten-st and 
iraportonce." 


Mr. A. Gkaudhtiriy Mr- B. Chakravarli , Mr. 8. B. Das, Mr. 
B. C. 3Sitt€r, Mr. S. M. Bose and Mr. B. K. Lahiri, for tho 
plaintiff. 

Mr.Eardleylforlon and Mr.J.E. Bagram, forthe defendants. 

{Mr. Chavdhuri having opened the case for tho plaintiff, 
Mr. EardUy Norton stated that he tvithdrew tho plea 
justification and asked for information as to which particular 
portions of the article the plaintiff complained of as being 
defamatory. Tlie Court was of opinion that the article should 
bo read as a whole. 

Mr. EardUy Norton then asked for leave to amend tho 
written statement by adding the words “and that they were 
publislied on a privfleged occasion,” to para. 5. This 
disallowed.] 
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Mr. Cliaudh.xi.ri. Tlio plea of justification having been with- looa • 
dra'wn, the suit becomes an undefended one. There can bo LajpatRa 
no plea of fair comment on facts which are not founded on 4. 
truth: Barrow X. Hera Ghunder Lahtri (1), Davis Sonsv. 

Shepstone (2). The article imputes to the plaintiff an offence 
which is punishable under the Indian Penal Code, section 131, 
with transportation for life. As to the limits of fair comment, 

SCO the latest case, Peter Walker <fc Son, Ld. v. Hodgson (3). 

Mr. Eardleij Norton. Wc say that it is fair comment on a 
public matter referred to in Parliament by Mr. Slorlcy, a person 
in responsible position. 

[The plaintiff was then examined on his own behalf, but 
the defendants did not call any witnesses,] 

Mr. B. Chakravarli then summed up on behalf of the 
plaintiff. 

Mr. Eardleij Norton. The article may bo divided into two 
parts : the first portion contained statements of facts, and the 
last portion contained comments, and I say fair comments, 
on what was stated in Parliament and inferences drau-n from 
it. With regard to the first portion they are statements not de- 
famatory on.tho plaintiff, and that if the latjer portion can bo 
excused as privileged or as being merely a fair comment, the 
truth or otherwise of the first portion docs not alter the posi- 
tion: Toogood V. Spyring (4), Hunt v. Star Newspaper Co., 

Ld. (6), Dakhyl v. Labouchere (0). 

Mr. Pai 7 ram (following Mr. Norton). ‘ Comment ’ and 
* privilege * are akin to each other Whether it is a comment, 
or is covered by a privilege or is * excusable ' amounts to the 
same thing. There is very little difference between privilege 
and fair comment. The head note in Merivale v. Carson (7) 
to the effect that Henwood v. Harrison (8) was dissented from 
is incorrect : see Thomas x. Bradbury, Agenew cfc Co., Ld. (0). 

(1) (lOOS) I. L. R. 33 Calc. 495. (5) [lOOS] 2 K. R 309. 

(21 (1SS6) 11 App. Cat. 1R7 (OJ tlOOS] 2 K. R 323. 

(3) (1909] 1 Iv. n. 239. (7) (1SS7) 20 Q. R. D. 275. 

(4) (IS34) I C. »I. A R. ISI. (R) (1^72) L. R. 7 C. I'. f-K 

(0) (1900] 2 Iv. R. C27. 
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Hero is a 5tato prisoner going to be released. His releoso is a 
matter of jmblic importanco and I, as a citizen, am interested 
in sncli a matter and am pririlcgcd to state my opinion on 
this matter and to advocate a contrary policy. If my comments 
arc relevant, I am protected even if the ‘allegations, on which 
my comments are based, are incorrect. In such a case the only 
question "would bo whether there was actual malice on my 
part: Davis v. Shepstone (1), Mcrivale v. Carson (2). Hunter 
V. Sharp (3), Henwood v. Harrison (4), Thomas r. Bradbury^ 
Agntw & Co., Ld. (6). 

[Fletcher J. I have already ruled that you cannot go 
into the question of privilege.] 

Then I have nothing more to add. 

Curl adi\ vuU- 


Fletcher J. This is a suit by the plaintiff to recover 
against the defendants (who aro the proprietors, the edi'ors 
and the printer and pubUsher of a daily newspaper called " the 
Englishman,*' published in Calcutta) damages for an alleged 
libel on the plaintiff published in ** the Enyh'shman *' on the 
10th of September 1907. 

Tlio plaintiff is a pleader practising' in the Chief Court of 
the Punjab, at Lahore, where he appears to enjoy a consider- 
able professional reputation. The plaintiff has also identified 
himself with various religious and charitable movements.’ In 
politics also the plaintiff has taken an active part, and for some 
years he was one of the foremost members of the Indian 
National Congress. 

The piaintiS's position in the Punjab may he, from the 
evidence, described as that of a man of considerable import- 
ance and influence. 

In the next place, it will be convenient to give a brief account 
as appearing from the evidence of the material facts preceding 
the publication of the alleged libel. In the year 1907, 
was pending before the Punjab Legislative Council a PiA 

{l\ (I8S0| 11 A. C. jfi7, lOO. (3J (ISOfil 4 F. Sc F. 083 

(2) (18S7) 20 Q. B. D. 275 (4) 0872) L. B- 7 C. I’. 00“!. 

(5}(|p06jaK. H. <337. 
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called the Canal Colonisation Bill. The provisions of this Bill 100 £) 
had, rightly or VTongly, given rise to \cry considerable resent- Lajpat Eai 
mont amongst certain classes of the people of the Punjab. It .. tbe 
was paid on behalf of the opponents of the Bill that the Bill i?** 

proposed to alter the provisions of the agreements which had 

been entered into bj’ the Government , and that such alterations 
were detrimental to the interest of the colonists. Amongst 
the colonists were some or perhaps a considerable number 
of military pensioners, and it is also in evidence that a large 
proportion of the Bepo 3 *s in the Punjab are flrn^m from persons 
engaged on the land. 

An agitation against the Bill was set on foot and the plaint- 
iff interested himself in the opposition to tbe Bill There was 
at this time in the Punjab one Ajit Singh, who was also taking 
a leading part in the opposition to the Bill. He has been 
described in certain articles in “ the Englishman ** as the 
** lieutenant ’* of the plaintiff. 

The plaintiff has denied on oath that ho was in any way 
associated with Ajit Singh and his statement being uncontra- 
dicted must, at anj’ rate for the purpose of this case, be 
accepted. The plaintiff, however, admits being acquainted 
with Ajit, whom he knew through his brother ICissen Singh, 
and the manner in which he made Ajit’s acquaintance was by 
reason of Kissen being the manager of an orphanage with 
which the plaintiff was identiBcd. 

There was at Lahore an Association of Zemindars and the 
plaintiff, in March 1907, was approached by a Mahomedan 
gentleman, who was the Secretary of this Association with a 
view to the plaintiff attending a meeting proposed to be held 
at Lyallpur on the 27th of March 1907 to protest against the 
Bill. The plaintiff was at first unwilling to accede to the re- 
quest that he should attend this meeting, as he had recently 
suffered a severe domestic bereavement by the death of his son- 
in-law and also on the ground that his own health was not good. 

The Secretary, however, prevailed upon the plaintiff to agree to 
attend the meeting, and accordingly' a meeting of the Associa- 
tion was summoned to appoint a deputation to bo present 
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at tho mooting. "Wniother the plainlifT formed ono of the deputa- 
tion or whether the deputation was appointed to accompany 
tho plaintiff to the meeting, tho plaintiff is unable to recollect. 

On the 27th of March tho plaintiff and the members of tho 
deputation proceeded to Lyallpur to attend the meeting. On 
their arrival at the place of meeting at about 11 o’clock, they 
found Ajit Singh addressing a large crowd. The plaintiff says 
on© of the members of the deputation made a protest to Ajit 
Singh as to his addressing tlie meeting before it had been pro- 
perly opened. The meeting was then opened. The plaintiff 
says he was not an office-bearer at the meeting and therefore 
had no right to determine who should address the meeting. 
The plaintiff addressed tho meeting twice and had a hand in 
settling the address which was forwarded from the meeting 
to His Excellency tho Viceroy protesting against the provi- 
■sions of the Bill. Ajit Singh also addressed the meeting. Tho 
plaintiff says Ajit used “ strong words ” both against the Bill 
and the Government, but he does not think he was guilty of 
uttering seditious language. The plaintiff says he is not aware 
that any soldiers were present at the meeting, but admits that 
military pensioners were present. The plaintiff’s evidence is 
that this was the only meeting upon which ho appeared on the 
same platform as Ajit Singh. As to the meetings at Rawal- 
pindi and Eerozepur, which have been referred to during the 
progress of this case and were also referred to in the proceedings 
in Parliament, the plaintiff says as to the meeting at Rawal- 
pindi he knew nothing about that meeting until some time 
after it had been held, and as to tho meeting at Perozepur the 
plaintiff says he does not Itnow even now whether this meeting 
was ever in fact held. 

On tho 9th of May 1907, the Governor-General in Council, 
acting under tho provisions of Regulation III of 1818 {as ex- 
tended to the Punjab by Act IV of 1872), deported the plaintiff 
and Ajit Sing and confined the plaintiff in the JVfandalay 

There can bo little doubt that at tho time of tho deporta- 
tion of tho plaintiff, them was considerable political unrest in 
the Punjab. 
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In passing, I may state that the Canal Colonisation Bill, 
after passing through the Punjab Legislative Council, was 
vetoed by the Governor-General in Council. 

Almost immediately following the deportation of thoploint- 
iff, questions were put in the House of Commons with refer- 
ence thereto. TIio answers of the Secrefarj’ of State to such 
questions and his speech to the House on the occasion of the 
debate on the Indian Budget have formed the sole evidence 
which the defendants have relied upon in this suit. 

Sometime prior to the lOtli of September 1007, but on what 
exact date I have not been informed, the Secrcfaiy of State 
made a statement in Parliament which has been called “ a 
half-promise for the release of Lajpat Rai.” In the issue of 
“ the Ei\glUhman ” of the 10th of September 1907 appeared 
the libel complained of. 

The alleged libel forms a portion of an article, numbered X, 
which is one of a series of artlclo.s purporting to come from a 
correspondent “ in the Punjab Hills *’ and i.s in the following 
terms : — 

“ It is about time now that the true facts as to the deporta- 
tion of Lajpat Rai were given out. Last year the native 
officers of several of tho native regiments in the Pimjab confi- 
dentially reported to their commanding officers that persistent 
efforts were being made to tamper with the loyalty of .the sepoys. 
In due course, the commanding officers reported this to the 
higher military authoritie.s. At the beginning of this year, 
the native officers of almost every native regiment reported to 
their commanding officers that the provisions of the Canal 
Colonies Bill were being used most effectively by the agitators 
to inflame tho sepoys against the Government, and in this con- 
nection the names of Lajpat Rai and Ajit Singh were given as 
the principal agitators. It must be remembered that the Canal 
Colonists are mostly old soldiers, therefore in close touch with 
the sepoys. The native officers further urged that unless the 
provisions of the Canal Colonies Legislation were vetobd, they 
could not answer for the loyalty of tho native Army in the 
Punjab. The commanding officers confidentially told Lord 
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Kitchener tlint unless the CnnnI Colony I^gislntion vetoed, 
find Lain Lnjpat Rni nntl Ajit Singh arrested, they could not 
nnswer for tho loyalty' of the native Army in the Punjnh. Lord 
Kitchener lost no time in seeing Lord Miiito, and tho latter 
nt once telegraphed to the Civil authorities in tlie Punjab for 
corroboration of these alarmist reports. Ulie Civil authorities 
at Lahore were already in a panic ns to tho occurrences at Lyall* 
pur, and promptly confirmed all Lord Kitchener’s statements, 
but they demurred to the vetoing of the Canal Colonies Legisla- 
tion, and said tho deportation of Lnjpat Rni and Ajit Singh 
would ho sufiicient. Lord Minto was inclined to side vith tho 
Civil authorities in tho Punjab, but Lord Kitchener put his 
foot dou*n and said that if tho Canal Colony Legislation was 
not vetoed and Lnjpat Rni and Ajit Singh deported, ho would 
resign as a protest. As neither Lord Minto nor IMr. Morloy 
dared allow Lord Ivitchencr to resign, the Canal Colony Legis- 
lation was promptly vetoed, and Lnjpat Rai and Ajit Singh 
deported. I assert the truth of those statement in spite of any 
official denials. A long residence in India has taught mo that 
Ijotween an official denial and a terminological inexactitude 
there js a distinction without any real difference. Any way 
these statements explain the silence of Jlr. Jlorley about Lajpat 
Rai under the daily heckling he has endiured in Parliament for 
months past. My only reason for now publishing these state- 
ments is the half-promise given by Mr. Morley in Parliament 
for the release of Lajpat Rai. That Lajpat Rai has been guilty 
of tampering with the loyalty of the Punjab sepoy there can 
be no possibility of doubt, and, therefore, his release for years 
to come w’ould only be a dangerous act of criminal folly. The 
very virtues of Lajpat Rai only make him more dangerous, 
and it is the half -religious, half-political fanatics of tliis half- 
sane, half-mad brand that are always tho most dangerous 
conspirators.” 

On the 17th November 1907, the plaintiff was released by 
order of the Governor-General in C3ouncil, and on the 0th of 
February 1908, the attorneys for the plaintiff vTote to the de 
fendants demanding an apology for the statements mentione 
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above and compensation for the injury done to tho plaintiff. 
To this letter none of tho defendants sent any reply. Accord- 
ingly on tho 24th of April 1908, tho plaintiff instituted the 
present suit, claiming Rs. 60,000 as damages. Tho defendants 
filed their written statements on tho Cth of Juno. By such 
written statements tho defendants pleaded (a) that the 
statement complained of, in so far as it consists of allegations 
of fact, was true in suhstanco and in fact, and was published in 
tho belief that such statpments wore true, and (6) in so far os 
the statement eonsists of expressions of opinion, the same was 
a fair comment made in good faith without malice, on a matter 
of public interest and importance. Almost immediately after 
the leading counsel for tho plaintiff had opened his case, Mr. 
Norton, the leading counsel for the defendants, stated that he 
did not intend to proceed with tho plea of justification, but 
applied for leave to amend the written statements by setting 
up a plea of privilege. 

This application I refused on the following grounds : — Firsts 
that it would be manifestly unfair to the plaintiff to allow 
the defendants after the trial has commenced to raise a new 
defence, of which the plaintiff had no notice ; stcondly, it was 
not shown in what manner tho defendants could claim pri- 
vilege or that they bad any greater right to comment on the 
actions of the plaintiff than any other of His Majesty’s subjects ; 
and, thirdly, that I noticed that tho written statement, which 
was filed as long ago as the 6th of June 1908, was settled by 
Mr. Norton in conference, and I considered that the proposed 
plea of privilege was purely an after-thought which it was de- 
sired to raise when it was found by the defendants that the plea 
of justification would have to be abandoned. 

Now the case for the defendants has been put by counsel 
in tho following way ; — First, Mr. Norton has admitted that 
the article from its commencement down to and including the 
sentence ” as neither Lord Minto nor Jlr. Morley dared allow 
Lord Kitchener to resign, the Canal Colony Legislation was 
promptly vetoed and Lajpat llai and Ajit Singh deported,” are 
statements of fact. But, Mr, Norton says, notwithstanding 
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tlio fnct tlmt lio is not proccwling with Ills pics of jest!- 
fication, and thcreforo these facts, po far na they relate to the 
plaintiff, arc presumed in hv," to he untrue, yet ns the defend- 
ants drew their fncts from a puhlic document they are to he 
licld o.Tcused nnd not Imhie for the untnic facts ptated in the 
article. The public document relied on is Hansard’s Report 
of Parliamentary Delmtos published under the nuthoritj’ of 
the House of Commons. Tlio argument on this branch of the 
ease may shortly bo summarised ns follows : ‘ Tnie, we, the 
defendants now admit that the statements of facts in our article 
arc untrue, but wo were misled by the statements made by 
the Secretary of Stato in Parliament and published in 
** Hansard ** from which source wo drew our untrue statements 
and thcreforo wo ought to bo o.xcuscd.* Tlio second branch 
of jMt. Norton’s argument is on the remainder of the article. 
This portion of the article, ho says, consists solely of comment, 
and, further, that the comment is fair nnd bond fide on the 
facts sot out in tbo previous portion of the article. 

I wall now deal with the two bronchos of Mr. Norton’s argu- 
ment. 

On the fwst branch of the case, it wall bo convenient to state 
the law as to privilege as to statements made in Parliament. 
The statements made by members in the House are abso- 
lutely privileged, and this privilege would, of course, apply 
to the Btatements and Bpceebes made by the Secretary of 
State and other membem in the House of Commons wath re- 
ference to the deportation of the plaintiff. Puither, since the 
decision of TFasew v. TTal/cr (1), it has not been doubted that a 
fair and accurate report of the proceedings is privileged, even 
though defamatpry, but thfe privilege is limited to the report 
of the proceedings. It would bo a very wide extension of tliis 
privilege to hold it to cover any independent statement of 
facts drawn from Hansard or any other report of the proceed- 
ings in Parliament. Theproposition is an alarming one — take, 
for instance, the case of any member of the House carried away 
by party feeling, making a statement imputing dishonourable 
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or discreditable conduct to a particular individual. Is it, 
forsooth, to be said that every member of the public by reason 
of the fact that the statement was made in Parliament and 
subsequently published in “ Hansard,” is entitled to impute to 
that individual, that ho has been, in fact, guilty of the dis- 
honourable conduct that was imputed to him by some Member 
in Parliament ? And in the event of the person so defamed 
coming to Court for redress, is he to be met with a plea that the 
statement was made in Parliament and subsequently published 
in“Hansard ” and, therefore, notwithstanding that the defend- 
ant admits that the statement is untrue, that the plaintiff 
is to bo deprived of his remedy and ruled out of Court solely 
on the ground that the statement is drarni from ” Hansard ” ? 
I have not been able to find any statement of the law tliat would 
in any way warrant such a proposition and I am convinced that 
such is not the law. And yet this is the sole defence to the first 
part of the article. It would be sufficient for me, therefore, 
to hold that the plea rai«cd by the defendants as to the first 
portion of the article complained of is bad in law. Having 
regard, however, to the course this trio! has taken, I propose 
to examine briefly whctlicr the statements in tlio first portion 
of the article could, in fact, have been drawn from the state- 
ments made in Parliament as reported in “ Hansard.” Now, 
the defendants arc met i« Umint with this difficulty— tlio 
Amtcr opens with a statement • “ It is about time now tliat 
the true facts os to the deportation of Lajpat Rai vero given 
out.” Tliat statement only susceptible of one meaning, 
namely, that the facts ns heretofore given out ucronottlio 
“ true” fact*!, and that the svTitcr intended to divulge from 
some source or other the facts Ihot he arc true. It is 
agrt'cd that the only facts that had been ” given out *’ at that 
date, were llie statements made in Parliament whicli the 
writer implic> arc not the “ true ” fact**. Hu* defendants are, 
therefore, in thi*' difllculty—the writer says the facts given out 
in Parliament are not the true fact*, and that lie is alxjut 
to give to the public the true fact^ ; ziotMith«tandir.g this 
statement the coun*<l for the defendants Las argued 
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,that tho writer drew his facts which ho says aro “ true from 
the facts which the writer implies are not true. This, of itself, 
would be a serious difficulty against assenting to tho argument 
that the statements in the article were drawn from tho re- 
. ports in “ Hansard.** As considerable stress, however, has 
■ been placed on this point by the counsel for tho defendants, 1 
will examine briefly the statements in tho article and compare 
them with the reports in “ Hansard.'* 

Now, in the first place, did the Secretary of State give out 
in Parhament in detail the circumstances under which the 
Government of India thought fit to deport the plaintiff 1 Look 
at tho report in “ Hansard ** of the proceedings in the House 
of the 18th of June, and read the answer to a question by Mr. 
0*Grady “ I have already said,” answers the right honourable 
gentleman, “ almost too often, in answer to my honourable friend 
and to one or two honourable gentlemen below tho gangway on 
this side, that it is entirely adverse to public interest to go into 
detail as to the circumstances which the Government of India, 
•with my full assent, thought justified in the application of this 
law — the law of the land.** And yet in tho face of this state- 
ment it has been argued that the -writer drew these minute 
details of the circumstances relating to the deportation from the 
statements of the Secretary of State as reported in “ Hansard.** 
But, says the counsel for the defendants, oven if they cannot 
show that the -writer drew all hig facts as to the circumstances 
relating to the deportation of tho plaintiff from the reports in 
“ Hansard,’* yet he can show that tho writer drew from that 
source the fact that the plaintiff inflamed the sepoys against 
tho Government, which, ho says, is the only statement de- 
famatory on the plaintiff. But tho passage relied upon by 
counsel does not support his argument. That passage is taken 
from tho Secretary of State’s speech on the Indian Budget 
of which tho report is as follows : — “ In this agitation, it is 
stated, special attention has been paid to tho Sikhs, who, as tho 
House is aware, are among tho best soldiers in India, and m 
tho case of Lyallpur to tho military pensioners.** Tho Secre- 
tary of State obviously carefully guarded himself from giving 
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this etalcraent out as a fact but only ns a report, though, no looo 

doubt, a repert which ho had no reason to question or doubt. Laji**! Rai 

Tliis is the only statement in “ Hansard *' to which counsel has 

been able to call attention as to the tampering with tho loyalty 

of tho Siklis. Tlic statement in ” Hansard ** falls far short of ^ j 

a statement that in fact tho plaintiff had tampered with tho 

lo 3 ’nlty of tho Sikhs. 

Now, if tho article complained of is looked into, it will bo 
scon that tho writer opens n*ith a statement of what happened 
“ lastj-ear,” i.c., lOOG, ns to certain confidential reports passing 
between certain military authorities, and then tho writer 
proceeds to give in close detail of what happened in 1007 
08 to reports from one mihtaiy authority to another until ^ 
tho reports reach the Commander-in-Clnef. Next cemes a 
most minute description of the action of Lord Kitchener on 
receiving these reports and of tho action of His Excellency 
tho Viceroy after an interview with Lord Kitchener, and 
tho nTitcr professes to be so fully acquainted wtb these 
details that not only docs ho inform tho public that His 
Excellency tho Viceroy communicated with tho Punjab Civil 
authorities, but he also gives tho purport of tho message 
“ for corroboration ” and the mode by which it was sent— 

“ telegraphed.*’ 

Tho article then gives the reply of tho Punjab Government, 
which tho public are told was sent “ promptly ” and the state 
of tho mind of tho Viceroy after receiving that reply, namely', 
that the Viceroy “ was incUned to side ” with tho Punjab Gov- 
ernment. But this view of the ease, says tho writer, was not 
in accordance with Xiord Kitchener’s views, who “put his foot 
down ” and said that unless the Canal Colony Legislation was 
“ promptly *’ vetoed and tho plaintiff and Ajit Singh deported, 

“ he would resign as a protest.” Now, where in “ Hansard ” 
is there a single statement as to there being confidential re- 
ports between tho various military authorities or as to the 
contents of those, or as to the attitude of the Viceroy or Ix)rd 
Kitchener ? The next statement in the article is one of such 
an extraordinary nature that I will set it out in full : — “ As 
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jioiiJicr Lord 3Iinto nor Mr. 3forIcy dnrcci nifow Lord Ivitchener 
La at Ra! to resign, the Canol Colony Legislntion wns promptly Tctocd 
ENdiisii Lajpnt I?ni nntl Ajit Singh deported.” And yet the de- 

iiAN,” Pendants Ray that fijo Btatcziienfs in this nrticJe iccro drawn 
Ftx^n J. reports in ” Hansard.” If the wTitcr had before him 

Hansard a * reports* ns alleged by the defendants, he couJd 
not Imvo failed to notice the follow'ing statement of the Sec- 
retary of State. “Nobody appreciates,” says Jlr. Blorley, 
“more than I do, thodangcr, the mischief and the iniquityof 
what is called * Reason of State.* ” Nevertheless in view of 
this statement, which the defendants say, was before the 
UTitcr, ho docs not hesitate to charge His Majesty’s principal 
Adviser on Indian affairs, with Imving concurred in an act, 
wiiich lie know to bo *a danger, a misebief and an iniquity * and 
only to bo resorted to, with a sense of gravest responsibility 
solely because ho “dared not allow Lord Jutchener to resign.” 
A more rocJdess statement than this it is impossible to 
imagine, and unsupported, as it is, by a tittle of evidence, 
it is difficult to say whether it is more libellous on the 
Viceroy, 3fr. Jlorloy or Lord Kitchener. 

But, says counsel for the defendants, even if this statement 
is untrue, it has notliing to do with the present case. With 
that view I am wholly unable to agree. The statement 
csfabHshcs conclusively that the statements in the article w’cre 
not dra^vn from “ Hansard,” and also the recklessness of the 
statements made by the writer. 

It is only necessary, before parting with the first branch pf 
the case, to call attention to the statement of the wTitcr in which 
ho asserts the truth of his “ statements in spite of official 
denials,” and calling attention to the fact that there was little, 
if any, difference between an “official denial” and a ‘ ter- 
minological inexactitude.” In face of this statement, counsel 
for the defendants asked me to hold that the writer was not 
putting forward the statements in the article as true within hi^ 
own knowledge but only as being drawn from “ Hazard’s 
reports. I decline to do so, and must judge the ^mfer hy 
the language used. 



VOL XXXVI.] CALCUTTA SERIES. 

I accordingly find n.s n fact that the statements in this article 
were not dra^vn from statements of Parliamentary Reports in 
“ Hansard,” and, secondly, even if they were, the statements 
arc not a fair and accurate report of proceedings in Parliament 
so as to give to the defendants the protection they now claim 
for the same. The defendants having withdrami the plea of 
justification, I must take it that the statements in the article 
“arc untrue. 

I now come to deal witl» the second branch of the case, 
namely, that the second portion of the article is a fair comment 
on a matter of public interest and Importance. Before 
dealing ^vith the facts in this portion of the ca.se, it will bo con- 
venient to consider brieflj* what arc the limits of the right of fair 
comment on matters of public Interest and importance. And 
in this respect, the first nutlioritj* I would refer to is the judg- 
ment of the Pri^'y Council in the case of Davis v. Shtj)stone (1), 
which was delivered by the lat© Lord Hcrschell, where ho laid 
down the law in the following terms : — “ There is no doubt that 
the public acts of a public man may lawfully be made the sub- 
ject of fair comment or criticism, not only by the press but by 
all members of the public. But the distinction cannot bo 
too clearly borne in mind between comment or criticism and 
allegations of fact, such as that disgraceful acts have been 
committed, or discreditable language usetl. It is one thing to 
comment upon or criticise, oven with severity, the acknows 
ledged or proved acts of a public man, and quite another to 
assert that he has been guilty of particular acts of misconduct.” 

In Po-pJiain v Pickhurn (2) Wilde, B., said “It was con- 
tended, that this libel might bejustiGcd as a matter of public 
discussion on a subject of public interest. The answer is : — 
Tliis is not a discussion or comment. It is the statement of a 
fact. To charge a man incorrectly with a disgraceful act, is 
very different from commenting on a fact relating to him truly 
stated.” 

I will only refer to one other case, as it is the most recent 
authority on the point. The case is that of Peter Walker di 

{!) (1886) 11 App. Cns. 187, 190. (2) (1862) 7 H. & N. 891, 898. 
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Son V. Hodgson (1) which was recently decided by the Conrt 
of Appeal in England, 

Tho Court in that caso considered the rarious earlier 
authorities and Vaughan Williams L.J, in course of his judg- 
ment first lays do^vn that tho law is now wcU settled that fair 
comment is not a branch of privileged occasion and then pro- 
ceeds to quote with approval tho judgment of Lord Collins, 
then Master of tho Rolls, in tho case of I>ii 76 y v. Financial Neics 
(2), in tho following terms : “Comment, in order to be fair, 
must bo based on tho facts, and if a defendant cannot show 
that his comments contain no mis-statements of fact, ho can- 
not prove a defence of fair comment. If the defendant makes 
a mis-statement of any of the facts upon which he comments, 
it at once negatives tho possibility of tho comment being fair. 
It is, therefore, a necessary part of a plea of fair comment to 
shew that there has been no mis-statement of facts in tho state- 
ment of the materials upon which the comment was based.” 
And the same learned Lord Justice quotes also with approval 
a judgment of Lord Justice Fletcher ^loulton in Hunt v. The 
Star Newspaper Co., Id. (3), where the law was defined in these 
terms : “ In order to give room for tho plea of fair comment 
the facts must be truly stated. If the facts, upon which the 
comment purports to be made, do not exist, tho foimdation 
of the plea fails.” 

There is only one other statement that I will refer to in the 
judgment of the Court of Appeal, in Feler Walker <fc Son v. 
Hodgson (1), because I think it states shortly and in ordinary 
language the limits of the plea of fair comment. At the top 
of page 257 of the report, Kennedy L.J. quotes with approval 
from the judgment of Lord Collins in Thomas v. Bradhtnj, 
Agnew cfc Co., Ld. (4), when I^otd Collii^ makes the following 
statement of the law, namely, that the plea of fair comment 
** does not extend to coy&c mis-statements of fact, however 
bond fided' 

(1) CI909] 1 K. B. 239. (3) £1908] 2 K. B. 309, 3?f 

(2) [16073 I K- B. 502, 607. (4) {1906] 2 K. B. 627. 
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Xow, t»iniing to l]io portion of tlie nrlicle ulu’ch Mr. Xorton • 

sirs fair comment. TIio first statement tlint 3Ir. Xorton LajpatBa 
says IS a comment is In tlio foHon'ing terms : “ Tliat Lajpat Tar 

Hai lias Leen pullt}' of lnm|>crinp with the lo^'alty of the Pun- 
jahi senov there can he no po«sil»ilifv of doubt.” That this _ , 

* * , . ; ./r 1 ‘ . # «. FxjTTcnEnJ 

st.stemenf imputes to tJie plaintm the commission at an ottenco 
punishable under section 131 of the Indian Penal Code, witli 
transportation for life, i.s not doubted. Mr. Xorton has argued 
that this Htatemenl, though defamatory, hs a fair comment 
and tlicrefnrc ought to he otc«se<l. It appears to me that 
there are two answers to that argument which may be given 
very aliortly, Tlio first is one drawn from the nutlioritics cited 
b}* mo above, namely, that, if the fact.s are mis-stated, it at 
once negatives the possibility of the comment being fair. The 
facts, as stated in the article, haveolready been held by me for 
tho purpose of this case to bo untrue ; it follous that the com- 
ment cannot be fair. Tlic second answer to the argument is 
one founded on tho decision of this Court, in tho case of Barrow 
V. Lahiri (1), to which decision I was a party. The Court there 
decided that Imputing to a person the commission of a criminal 
offence does not fall within the range of fair comment. On 
both these grounds, I am of opinion that the plea of fair com- 
ment fails. 

It only remains for mo now to assess the damages to bo paid 
by tho defendants to tho plaintiff. Now, tho words used con- 
cerning the plaintiff in the present case arc of a particularly 
serious nature and are libellom per se. Tho general damages pre- 
sumed to bo tho natural or probable consequences of tho words 
used need not to be proved by evidence. The fact that the 
libel was published in a newspaper is an important consideration 
in assessing the damages. As BestC.J. said, in De Crespigny 
V. Wdleshy (2), publication in a newspaper may “circulate 
the calumny through every region of tho globe. Tho effect of 
this is very different from that of the repetition of oral slander. 

In the latter case, what has been said is known only to a few 
persons, and if the statement be untrue, the imputation cast 
(I) (1008) I. L. B. 33 C.ilc. 495. (2) (1829) 6 Bin^ 392, 402, 40.1. 
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upon any one may be got rid of ; the report is not heard of 
beyond the circle in -v^hicb all the parties are known, and the 
•• The veracity of the accuser, and the previous character of the ac- 
cused, will bo properly estimated. But if the report is to be 
l^ETOHEE J world by means of the press, the malignant 

falsehoods of the vilest of mankind, which would not receive 
the least credit where the author is known, would make an im- 
pression which it would require much time and trouble to erase, 
and which it might bo difficult, if not impossible, over com- 
pletely to remove Before be ■ gave it general 

notoriety by circulating it in print, he should have been pre- 
pared to prove its truth to the letter ; for ho had no more 
right to take away the character of the plaintiff, without being 
able to prove the truth of the charge that ho had made against 
him, than to take his property without being able to justify 
the act by which ho possessed himself of it. Indeed, if wo 
reflect on the degree of suffering occasioned by loss of charac- 
ter, and compare it with that occasioned by loss of property, 
tho amount of the former injury fat exceeds that of the latter.” 

Moreover, in assessing tho damages the whole conduct of 
the defendants from tho time of tho libel down to tho time of 
judgment should bo lookoJ [per Lord Esher, M.R., in Praed 
V. Graham (I)j, and evidence may bo given as to antecedent 
libels on tho plaintiff to show with what mind tho words were 
published. 

Now, what ha.s been tho conduct of tho defendants in the 
• present ca.so ? Libels antecedent to the one now complained 

of have been published in the prior issues of ” tho Pn^Ush’ 
man** Expression most highly defamatory of tho plaintiff 
were used in these former articles — ^wo find for o.tampio that m 
one of these articles tho plaintiff is described a.s on “arch-con- 
spirator.” Wo have ol<o tho fact that a letter demanding an 
apology ^vns %vritton to the ilefendants before suit and to this 
letter they made no reply. Doubtless, this letter demandwl 
componsatian to Ik* paid by the defendants. But I cannot see 
any rea"on why if th<*y could not prove the statements they 
2* Q P' 5.’/. 
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filiould not liavp npologNetl wliIlM declining lo pay the compen- 
Mtion demanded. Tlu<? rcfu'vil or neglect to answer the letter 
demanding an njKjlog)* followed b}* the defendanta placing on 
the record a plea of justifieation which was not withdrawn until 
after the trial was commenctxl, must naturally go to increa.so 
the damages. And the fact that no expression of regret for 
the language has even now been made by the defendants ouglit 
also to bo taken into consideration. Nor must the conduct 
of the defendants in publishing this libel without, so far as 
appears in the evidence, making any enquiry as to what source 
the ^vritcr obtained hi.s alleged facts from bo neglected, for 
it must have boon apparent to tlie defendants that if tlio state- 
ments contained in the article wero in fact true the wTiter must 
have obtained them through some unauthorised channel. It 
would have boon open to the defendants, if the plaintiff is a 
well kno\vn revolutionary or scditlonist, to have called ovi- 
donco in reduction of damages to prove tho plaintiff’s general 
bad character. No such ovidcnco having boon produced, I 
must assume that no such ovidcnco is forthcoming. There 
romaias to bo conaidoroj what effect, if any, in mitigation of 
damages tho fact that tho plaintiff was deported ought to have. 

Now, tho preamble of Regulation III of 1818 recites that 
reason of State “ occasionally render it necessary to place under 
personal restraint individuals against whom there may not bo 
sufficient ground to institute any judicial proceeding, or when 
such proceeding may not bo adapted to tho nature of the case, 
or may for other reasons bo unadvisablo or improper.” There- 
fore under tho terms of this Regulation tho Governor-General 
in Council may, for reasons of State, placo under personal res- 
traint not only persons against whom there is no sufiBciont 
ground for instituting a judicial proceeding but also persons 
against whom the instituting of judicial proceedings would be 
improper. That’ the reasons for the determination are kept 
secret, both from the person deported and the public, suffi- 
ciently appears from the third recital in the preamble 
And whereas the ends of justice require that .... the 
person affected thereby the determination of tho Governor- 
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CRIMINAL REVISION. 

Before Sir Laurence It. Jcnkiru, K.O.I.E., Chief Juetice, and 
Mr. Juetice Caiperaz. 

, RAJANI KANTA DTJTT 

July 15. t>, 

EMPEROR* 

Transfer of Crimituit Case — Qrounda of Tranafei—Optnton arrived at in another 
hut eimxtar case on other evidence — Criminal Procedure Code (Act V of ISOSf 
». 52S. 

The doctrine that ft loasonnblo apprehension in tlio mind of an accused 
that he iriU not hflvo ft fair trial is a sufficient ground for transfer is sound, but 
in applying it regard must bo liad to tho circumstances of each case. 

The moro fact that in Another case, on other evidence, the Judge has come 
to a particular conclusion is not ic^ IteeU o sufficient ground for transfer. 

Asimaddi v. Qozinia Baidya (1) referred to. 

One Abhoy Cbaran Santra was alleged by the prosecutwa 
to be a professional forger who used to forgo, or cause to be 
forged, hand-notes purporting to bo executed in lus favour by 
his enemies or the enemies of those who solicited his services 
for that purpose. His bouse was searched, and eight completed 
hand-notes, ostensibly executed by different persons in his favor, 
and several such documents in an unfinished state, were found. 
Among them were two notes purporting to bo executed by 
one Khoda Bux for Rs. 50 and by Sital Prosad Ghose for 
Rs. 725, respectively, and three notes by Prahlad Das and bis 
aunt, Teni Mayi, Jadu Pal and Mahondra Pal and his brother, 
Hriday , tenants of the petitioner, for various sums. A number 
of prosecutions was, thereupon, instituted on account of these 
notes. In the first of these cases Abhoy was committed with 
one Jogeswar, charged under sections 407 and 474, Indian Penal 
Code, in respect of the note (Ex. 2) bearing Sital Prosad s 
signature, and with Basanta Kumar Samanta, charged under 
sections 407, and 474, Indian Penal Code, in respect of tho 


* Criaunal lloviaioQ No. 03 of lOOO. 
(1) <1897) I C. tv. N. 420. 
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note (E.^. 6) containing IClioda Bux’s signature. The offences ^909 
wore tried separately by Mr. E. E. Forrester, Sessions Judge of 
Bankura, who convicted the respective accused in two judgments ^ Dorr 
passed on the 12th Juno 1909, and sentenced them to five years* eotzbob. 
rigorous imprisonment. In both trials, ho admitted in evidence 
the other hand-notes found in Abhoy’s house and held them 
to be forgeries. 

In Emperor v. Jogesioar and Abhotj he made the following 
observations : — 

“ As evidenco of giiilty knowledge and system I would refer to the cases 
of Jadu Pol, Prahlad Das and Jifahendra Pal. Kotos of hand purporting to 
bo executed by these men were found in Abbey’s house (Exs. 7, 8 and 6). They 
all deny execution, oud the surrounding circuinstancos established go to show 
that their statemonts are true. It ts shown that they were all simultaneously 
involved in a dispute with the landlord, Roiani Kanta Dutt, noib-nazir of this 
Court, and it is proved by letters found both In Abhoy’s and Dutt’s houses that 
theeo moQ were friends, and were in correapondonco with each other about 
■ome litigation. I hold that these three document* are all forgenos. I am 
satisfied that other notes of hand fotmd m Abhoy’e house were forgeries to 
Abhoy’a knowledge, and it is, therefore, a fair mferonce based upon this cir- 
Cumstaoee and the otiier evidence in the caao, that Abhoy knew that Ex. 2 
sras a forgery." 

In his judgment in Emperor v. Basanfa Kumar Samanta 
and Ahhoy Charan Santra there was the following passage : — 

‘Should, however, the charge of forgery fad in the Appellate Court, I 
may Bay that I am satisGod upon the ovidenco produced that the note* of hand 
found in Abhoy’g house, which purport to boor the signatures (i) of Prahlad 
and his aunt, Toni Jlayi, (ii) of Jadu Pa!, and (m) of Jlahendra Pal and h« 
brother, Htiday, aro forgeries; and, thoreforo, oven if there wore no other 
evidence, it is a just inferenco from tho existence of these forgeries in Abhoy’s 
possession that ho knew that Ex. 6 was a forgery.” 

Tho petitioner was committed by the Additional District 
Magistrate of Bankura charged under sections of tho Penal 
Code with abetment of the forgery of a hand-note purporting 
to bo executed by tho said Prahlad Das and his aunt, Teni 
Mayi, in favour of Abhoy, and the case stood for hearing, in 
the file of Mr. Forrester, on tho 2Stli June. 

A Rule was issued by Caspbesz and Riwes JJ. on tho 
District Magistrate of Bankura to show cause wh^’ tho case 
Against tho petitioner should not bo transferred for trial to the 
Assistant Sessions Judge on the ground that the Sessions Judge, 
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indolivcring judgmcnta in two other cn'ics.on tho 12th Jnne, 
^CatItI oxpro'i'iod certnin opinion** unfavournhlc to the petitioner, 

Dorr Tho Icnmcd ♦Tudgea further grunted pennifl'»mn to the Se«iiion.i 
Esipcnon. dudgo to mnko thn propo^cel transfer him«»olf if ho thought it 
expedient, Tho Rnlo now camo on for hearing. 

Babu Aiult/'i Ch/iran Bait, for tho petitioner. Tlie Sc^jsions 
Judge, on the two trials in respect of tho hnnd'notes in the 
names of Sital Prosad and Khoda Bux, admitted in ovidenre 
tho other documents found in AhhoyV house, nnd among them 
tho note which is the subject of the present case. Ho held 
them all to bo forgeries, and de.alt in his two judgments 
specifically with tho present note, nnd expressed an opinion 
unfavourable to the petitioner. 

Jeitkiks C.J, ANn CaspEnsz J. Without in any way de- 
tracting from tiio doctrine, which we accept as sound, that a 
ro.asonablo apprehension in tho mind of tho accused that he 
will not have a fair trial is a sulTicient ground for transfer, wo 
at tho same time hold that in applying that doctrine regard 
must bo had to tho circumstance? of each case. The mere 
fact that in another case, on other evidence, tho Sessions Judge 
may have come to a particular conclusion is not in itself a 
sufficient ground for transfer : and that has been decided by 
a Division Bench of this Court in Asimaddi v. Govinda 
Bjidyj ( 1). On tho facts of this case wo hold timt there should 
not be a transfer. Wo fool confident that tho learned Sessions 
Judge, in dealing ■with the case now under consideration, ^nll 
not allow his mind to be in any way influenced by any 
evidence that was adduced before him in the previous case 
or by any opinion which he then formed on that evidence, 
and that he will deal with tho case without any kind of bias 
by reason of his decision in the former case. We, therefore, 
on the facts of tins case, discharge the Rule. 

Hitk discharged^ 

E. n. M. 


(1) <1897) I C. W. N. 420. 
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C. — LOCAL CODES. 

TbB Bengal Code, Third Edition, 1905, contMning tbe Begulntiois 

and Local Aeta in tone in Bengal, Vols. I to V Rs. 6 a volume... 3U 0 0 
Ditto. Reduced price for 6 Volo.* ‘ ... ... 20 0 9 

TM Bombay Oodo, Vol. I, Third EdlUon. 1807 _ .... 4 0 Ti (8M 

Ditto Vol. II „ 1807 ... ... 6 1- 0 P“ I 

Ditto Vol. Ill „ 1808 „ ... 6 0 e 

Ditto Vol. IV „ l.’dS _ . ... 4 0 0 [£«.) 

Volumoi 1 to IV. Rodoced price per net ... ... ... 11 0 0 

TM Coort Code, Third EdlUon, 1808 ... ... - ...2 0 “ 1*^1 

E. B. t Assam code, Vol. I, EdlUon. tool... ... ... 6 0 0 [lOo.l 

Ditto VoE II ... ... 0 0 .0 r w 

Ditto Vol. Ill ... ... 0 0 0 (Oe-I 

VMinits 1 to III. Reduced prioe ,er set ... ... ... 10 U 0 



TBE INDIAN LAW BBPOBTa ADVEBTISEB. 


iU A. T. 

Th« UnUed Provinces Code, Vol. I, Foorth Edition, 19DB, odd- 
•isting of the Beogol Regulatiooi and the Local Acta of the 
Ocvercor-Geoeral in Council in fotoe in ih* United Provinoes of 
Agra and Oudh with a Chronological Table «•. ... d 0 0 Sa.] 

The United Provinces Code, Vol. II, Fourth Edition, 1906, eon* 

■isting of the Acta of tha Lieutooaot-GoTemer of the tioited 
Frovincee of Agra and Oudh in Council and hata of tha enaet. 
meats which have been declared in force in, or extended to, the 
Scbednled Districts of the Province of Agn bj notification un> 
der the Scheduled Districts Act, 1874, with an tadex, for both 
VoU. ... ... ... ... ... ... »0 0 0 [Bo. I.J 

Ditto ditto for each Volume ... ... 5 0 0 [0e.] 

The United Provinces Code, Vols. I and II. Reduced prire per set... 7 0 0 

In the Prese- 

A Digest ot Indian Law Cases, 1608, by C. E. Grey, B8rrls(ef«at«Law. 

A new edition of the Burma Code. 

II.— REPRINTS OF ACTS AND REGULATIONS OP THE G0VERN0R*GENERAL 
OF INDIA IN COUNCIL, AS MODIFIED BY SUBSEQUENT LEGISLATION. 

Ka. A. ft 

Act I Of 1848 (Legal PracGUoners), as modified up to lit October, 

1007 ... ... ... ... ... 0 2 0 [la.] 

Act XXXVIl of 1850 (Public Servants Inquiries), as modified op 

to lat August, 1903 ... ... ... ... 0 II 0 [le.] 

Act XXX Of 18S2 (NaturalIxaUon of Allens}, as modified np to 

SOtb April, 1008 ... ... ... ... ... 0 2 0 [la.] 

Act XX of 1858 (Legal Practitioners), as modified up to 1st 

Soptcmber. 1907 ... ... ... ... ... 0 I 9 [la] 

Act XXIll or 1655 (AdmlnlstraUon ol Mortgaged Esbtss), aa 

modified up to Ut October, 1909 ... ... ... 0 1 3 [la.] 

Act XXtV 01 1855 (Penal Servitude), os modified up to 1st Januarr. 

1909 ... ... ... ... ... ... 0 2 0 [la.] 

Act Xin ot 1857 (Opium), as modified np to 1st August. ] 90g ... 0 4 3 [la,] 

Act IX or 1859 (Forfeiture), as modified up to 1st October, 190S ... 0 19 [la.] 

Act XXIV of 1859 (Madras District Police), sa modified up to 

let November, 1907 ... ... ... ... 0 3 6 [2a] 

Act XVI of 1863 (Excise Duty on Spirits), aa modified up to let 

October, 1903 ... ... ... ... ... 0 2 0 [la.] 

Act XXXI Of 1863 (Gazette Of India), With fool nobs ... ... 0 1 3 [la.] 

Act X of 1865 (Succession), as modified up to 1st April 1909 ... 1 8 0 [Sa] 

Act XXII of 1867 (Strait and Partoi), aa modified up to Ist 

August, 1908 ... ... ... ... ... 0 S 0 [la.] 

Act XXV ol 1867 (Press and Regittritloo of Books), as modi. 

fied up to 1st October, 1907 ... ... ... ... 0 6 0 [la.] 

Act Vol 1869 (Indian Articles of War), as modified up to Jet 

January, 1909 ... ... , ... ... 12 0 [Sa] 

Act V C( 1870 (Uocixlmed Oepestts). as motbced op to 1st October, 

1908 ... ... ... ... ... ... 0 1 0 [la] 

Act VII 01 1879 (COBtl Felt), as modified op to 1st Felroary, 1909 19 0 (laj 

Act XXVII Of 1871 (CrtmlRtl Tribes), as modified op lo 1st Oetobev, 

1908 ... ... — .. 0 a • (la 
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THR INDIAN LAW DCrORTS ADVEnTISRB. 


Rn. A. r. 

Act 1 Ot 1872 (Evidence), Min<xl{Qr<t up to 1ft Mftj. 160It ... D” 0 0 [Ik.] 

Act IX oT 1872 (Cenlraet), «• modlAft) up to let F«bruAff, 180^ I 4 0 (2 a.] 

Act I et 1678 (Opium), m modinfil up to l«t October. 1007 0 6 fl [Ik.] 

Act VI ot 1878 (Trutere Trave). kk modlDfd by Act XII of 

1891, kk rvprint«d on tb« HUi PoWuAry, 1009 ... ... 0 2 0 (1 a.) 

Act VUI Ot 1878 (8ea Guitemt). kk modified up to Itt June, lOOa 1 C 3 [Ik.) 
Act Xt ot 1876 (Armt), kk modified op to lit Octolier, 1003 ... 0 6 0 (Ik.) 

Act XVI Ot 1879 (Traniport ot Salt), kk modlQed up to lit October, 

1007 ... ... ... ... ... ... 0 1 8 [Ik.) 

Act XVUt ot 1881 (Central Provinces Lanii>rtvenDi), kt mocllfitd 

np to lit March, lOOS ... ... ... ...ISO [3a.] 

Act tV ot 1884 (Expletives), kk modified up to lit Boptember, 1003 0 4 0 [Ik.) 

Act 111 ot 1888 (Police), m modlfieil up to let Jantikry 1009 ... 0 1 0 (la.) 

Act It ot 1889 (Measures Ot Lencth With toot nolii) ... ...0 13 [la.] 

Act IV ot 1889 (Indian Merchandise Marks), aa modified up to lat 

AuRoal. 1008 ... ... ... ... 0 0 0 (Ja.) 

AetVlot 1889 (Probate and Admtntstrallon), aa modifiMl up to Ut 

January, 1000 ... ... - ... ... ... 0 S 9 [la.] 

Ati VI ot 1690 (Charitable Endowments), as modified opto lit 

^August. 1008 ... ... ... ... ... 0 5 0 (la.) 

Act XI of 1890 (Prevention ot Cruelty to Animals), with toot^neles OSD [le.] 
Act XIII of 1890 (Excise Mjtt Liquors), modified up to let Octo* 

bkr, 1908 ... ... ... ... ... 0 1 6 (la.) 

Act Vill ot 1899 (Petroleum), at modified up to lat Januarr, 

1009 ... ... ... ... ... , ... 0 7 0 [la.) 

Act XIII Ot 1899 (Glanders and Farcy), aa modified up to let Feb 

rnary, iOOS . m. ... ... ... m. 0 2 6 [la.] 

Act X ot 1904 (Co-operative Credit SoeftUes). with reference to 

rules under the Act ... ... ... ... 0 6 6 [la.] 


IIL^AOTS AND REGULATIONS OF THE GOVERNOR-GENERAL OF INDIA IN 
COUNCIL AS ORIGINALLY PASSED. 

Acts (unrepeaUd) ot the Governs r-Gentral of India In Council from 1607 up to date. 
ReyulaUons made undtr the Statute 33 VicL, Cap. 3, from 1007 up to date. 

[The above may be obtained separately. [The price is noted on each.) 


IV^TRANSLATIONS of ACTS AND REGULATIONS OF THE GOVERNOR-GENERAL 
. OF INDIA IN COUNCIL. 

Be. a. r. 

Act XIII of 1857 (Opium), aa modified up to Ist fin Urdu ... 0 0 0 [la.) 

August, 1908 ... ... ... tlnNagri ... 0 0 9 (Ia.J , 

Act XXH o! 186r (Sarals and Paraos), i» modified jin Urdu ... « 0 6 [la*!- 

up to lat August, 1908 ... ...\InNagri '...00® (la-J 

Act XXV ot 1867 (Press and Registration of/InUrdu ••• 0 J ? {{N 

Books), Bk modified up to let October 1007 \In Negri’ , ... 0 1 3 [*••) 

Aet Y ot 1870 (Unclaimed Deposits), as modified In Nagri ...6 0 S [la.) 

• . up to lit October, 1008 ... ... ^ 
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fflEUa LAST BETOBES ADTSSTaSB. 


cl Ut CcnocU el tec C«utu.a««n j, 

BuUat U« an4 RiialaUsoi iiia IMS b tj;. 

«». AcnaJ labKcimiM 


DSBa. a*niJ«i»n* ticlaJjig pocUj. 

kUtzit ui Ccnipaii Uil Hz. I cl 
Ctnral Rcltt tzi Oilin 


iK< tz tiz im ti 


i ’t i na»: 

» < a 


DltO 

(Qtts 

Ka.Uo(IX<« ^ 0 

Dills 

dlls 

M Xnf 190? ... Q 

DUU 

Otis 

M £X e( ISO? ... 0 

DIUS 

etts 

« led 1903 ... 0 

OtUa 

d(t(s 

H Uo(I903 ... 0 

A Olent tt Udu U« Csus, eont^maj lU Owt !W< 

fvru rnry CocarJ lUporu of Appeals Irem *ad4k. 1901'03, 

■itb an index o( caeee. eompSod ondef tb* orders at the 

CoT«rsA«et fst Indie, by T, 0. WxotST. 

o( the Inner Tesatje. 


£diUos 1900 ... ... 

« 10 

DiUX 

Haduceil price pet copy 

ZZ. S J 


3 3 £IM 
I 3 flii 
a I fic,j 
i a pc,j 


Pz.J 

tlzj 


A CS£cU cl U£aa U« caul, oocUSabK the Hlcb Court IWpoiU 


a a 

a a paij 


v>| l*nT 7 Onadl llrport* flf Apt>o*t (tom Ic^. l!^, wiLh aa 
tics «(««*««« tctcpilM ttajtf tb* or' 
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i4^ ^ 


•I Uc*. C> & EAtiUea tdOT 
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C(tia l40^.b7(l£l.Cro7.^.>*(*L««, E^iUos 190?... S 
KSa IWIooqlI prico per eopj’ ... ... ) 

Ci^Sa C. E. Oroy. flAr.HM.taw, JIdiUoo 1903 ... 

r.<»lucc>i pnee per copy ... ... I 

D. Bok, U*r.'»i’L«w, EJiiioo 1903 
lUiumi price per copy ... ... J 

*yta l>Jl~tS3T. B«JucvHipricopor»oto( 3vol«.... 10 

T -u!» 2 sl Cri«fi oader ancetmots ia (btte a 

•** G«er»I Rola*. Pn>cloio«ioa» tad 

^ Sutuio* wlntiog to India 

- msde ueder Cederal Acu oX tba 

■cubcalcdex. Intbreo VoJaawa... IS 

dpM»pcr»t — 1® 

c jri-e per voluae 


0 0 

4 ft fta.) 
0 0 

4 0 [fi*.] 


0 [U] 



0 0 
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SS^ The amounts mithin cmtehets are for packing and postage. 

LIST OF BOOKS AND PUBLICATIONS FOR SALE 

. trmca amx 

MORE THAN TWO -YEARS OLD. 


LEGISLATIVE DEPARTMENT. 


[The*« publication! may bd obtaiood from tho Office of th» Suponnteadent of Oorpro* 
m«ot Printing, India, No. 8, Haatinga Street, Calcutta.) 

Tbx ratou or nrs Oeitsbai:. Acts. Looai. CoDst, IlsacnAMT Batrrma Diacar 
AMD XkOSX to EvAUnCBKTS OATS BBBIT CONStDsaABLT ESDOOKD. 

I.— THE INOIAff STATUTE-BOOK. 

Rktiseo £i>motr. 

Suptf-royai Svo, eloA UlitrtJ, 

A.— STATUTES. 

Ra. a. r. 

A CellecUon of StslutM ralating to Indfx Vefumt f, oontaioiog 

the Sututaa up to th« cod of 1890. Edition 1699 ... ... 0 0 0 [lOa.) 

A Cclicctlon of Statutes relating to Intfix Volume II, cootainiog 

tbo SututM from 1801 U> 1893. Edition 1900 ... ... 8 0 0 [10a.] 

a—LOCAL CODES. 

The A|mero Code, Third Edition, IOO0. oontalniog tho Enact, 
menta in force in Ajmere-lfenrara, with an Appendix oon- 
■utlng of a list of tbe EoactmenU irhicb have been declared 
in force in, or utended to, Ajmere-Merware by ootiCcation 
under the Scheduled Dutricte Act. 1874 { a Cbronological 
Table and an Index ••• — ••• ... 2 8 0 [7a.) 

The BalUChlttan Code, Edition 1900, containing tbe local 
•noctmeota in force in Britiah Balucblitao and tbe Agency 
tnrritorioB, vrilh Chronological Table# and an Index ...0 0 0 [10a) 

The Burma Code, Edition 1899 ... ... ... S 0 0 [9a] 

The Central Provinces Code, Third Edition. 1004, coauting of 
the Bengal Regulation* and the IaksI Acta of the Governor- 
General m Counol m force la tbe Central Provisce*, mtb an 
Appendix oontaimng a Lit of the Acta which have been 
ap|>hrd to the Scheduled Dutnrtaof the Central Fronoco# 
by noldicatioo under the SchoduloJ Diatncta Act, 1874 ; and an 
Index ... ... ... ... ... ... 4 0 0 [O.) 

The Madras Code, VoU. I and JL Edition 1902 ... ... 12 0 0 

Ditto. Reduced pno# ... ... 8 0 0 ( lU. L) 

The Pufliah and North-West Code, Ediuon 1902, eocaaticg ' 
of the unrrpoaled enactmenu lonally ia foroo m tha Pu3;ao 
and the horth-WMt Froatiar Plronnee, vit>a Appendix and 
ladax ... ... .M — 


d w 0 [KaJ 



INDIAN LAW BEPORTa ADVERTISER, 


U.-REPR(MT8 OF ACTS AND REGULATIONS OF THE GOVERNOR-QENERAL 
OF INOIA IN COUNCIL. AS MODIFIED BY SUBSEQUENT LEGISLATION, 


Acts X cl 1B41 and XI cl 1850 (RcgUlraUon o» SWpi), aa^ 
modiSed up to Ist December, 1893 (with foct-Dotoa brought 
down to let December, 1901) ... ... ... 0 7 0 (l».j 

Act XX o{ 1847 (Copyrlght)i as modified up to let December, 

1905 — — ... ^.. ... ... 0 6 0 flfcj 

Act XVUl o1 1850 (<ludlcl^ Officers* P/oUcUon). with foot- 

notes ... ... ... ... ... ... 0 .i 9 fla.) 

Act XlX Ol 1850 (Apprentice^}, aa modified up to Ist May. 

1905 ... ... ... ... ... ... 0 3 0 fla.) 

Act XXXIV ol 1850 (Slate Prisonert), aa modified up to SOth 

April, 1903 ... ... ... ... ... 0 2 6 fl*.j 

Act VUl ol 1851 (Tolls on Roads and Bridges), as modified 

up to let June, 189? ... ... ... ... 0 2 6 [la.] 

Act XU ol 1855 (Legal Representatives* Suits), aa modified 

up to lat Novomboc, lOW ... ... ... ... 0 t 0 [la.) 

Act XIU ol 1855 (Fatal Accidents), aa modified up to lat Decem- 
ber, 1S03 ... ... ... ... ... 0 2 0 [la.] 

Act XXVlll ol 1855 (Usury Laws Repeal), aa modified up to 1st 

December. 1003 ... ... ... ... ... 0 I 0 [la,] 

Act XX ol 1858 (Bengal Chaukldars), as modified up to ut 

Kovembor, 1003 ... ... ... ... ... 0 7 0 fla-J 

Act IV ol 1857 (Tobacco, Bombay Town), u modified up to ut 

December, 1900 ... ... ... ... ... 0 3 9 [la.] 

Act XXIX 0 ) 1857 (Land Customs, Bombay), m modified up to 

l«t Dooembor, 160S ... ... ... ... 0 4 0 [la,] 

Act 111 ol 1858 (Stats Prisoners), aa modified up to Ut Augiut, 

U97 ... ... ... ••• ... ... 0 2 0 (la.) 

Act XXXIV cl 18S8 (Lunacy (Supreme CourU)], ae modified up 

to 30th Apnl, lOO J ... ... ... ... 9 4 3 [la.] 

Act XXXV ot 1858 [Lunacy (DlitrUt CourU)], as modified up 

to 30th April. 1003 ... ... ... ... 0 2 3 [ia.] 

Act XXXVI o! 1858 (Lunatic Asylums), m modified up to 31»t 

May, 190*2 ... ... ... ... ... 0 5 0 [la.] 

Act 1 cl 1854 (Merchant Shipping), »a modified up to SQih June, 

(005 ... ... ... ... ... 0 13 0 12a.} 

Act XI cl 1854 (Bingal Land Rivlnus Sales), aa modified up to 

Ut Auguat. 1900 ... ... ... ... ...0 4 0 [la.] 

Act Xlii cl 1859 (Workman's Breach of Contract), aa afiected by 

Act XVI ol ls74 ... ... ... ... 0 I 6 [la.) 

Act IX 011868 [Employers and Workmen (OUpntet)], as modified 

up M l>t December, loot ... ... ... ... 0 1 0 [la.] 

Act XXI ol 1869 (Societies RcgtsUatlon), aamodified up to Ut 

December, (904 ... ... ... ... ... 0 2 9 [la.] 

Act XLV ct 1653 (Indian FiaM Cods), as modified up to Ut April, 

(>.»3,wiibanl&dax ... ... ... ... 2 S 0 [5a.] 

Act V et ItSl (Pellcs). aamoddleduptoTibMarcb, 1903 ... 0 7 0 (ia. dp-} 

Act XVl Cl US1 (SUxs-cantagtS), aa modified up to Ut Febru- „ , 

fcry, l5&5 ... ... ... ... ... 0 3 « 

Act XXIU cl 1863 (Cl^tns to WasUdandl), aa^oudxfioi up to l«e „ , 

Ibj 4 .... .„ ... ... 0 4 9 [J*-l 
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Be. A. p. . 

Act lit o1 1604 (ForelEniri), m modjf!«d up to lit 6ept«mbor» 

1900 ... ... ... ... ... ... 0 3 6 [la.) 

Act XVtt of 1604 (Offlelof 7ru<(eet}( modiOad up to Itt July, 

1890 ... ... ... ... ... ... 0 6 6 [la.] 

Act III Cf 1865 (Carried), «araodil]od up to SIttMaf, 1903 ... 0 3 0 [la.] 

Act 111 ol 1867 (Qambllns), aamodiOed upto Ut January, 1905 ... 0 4 0 [la.] 

Act XX Of 1869 (Voluilteert), aa modific*) up to laC May, 

1890 ... ... ... ... ... ... 0 4 9 [la.] 

Act I of 1871 (Cattle Trcspau), aa modiOad upto 1st May, 1006 ... 0 6 0 [la.] 

Act III of 1872 (Special Marrlacei), aa modified up to let Kot> 

ember, 1006 ... ... ... ... ... 0 4 6 [la.] 

Act IV of 1872 (Punjab Lawt], oa modified up to Ut November, 

1904 ... ... ... ... ... ... 0 7 0 [la.] 

Act XV of 1872 (ChrhUan Marriage), as modified up to lat 

December. 1904 ... ... ... ... ... 0 10 0 [fia.] 

Act V of 1873 (Governrnent Savinet Bank), aa modified up to 

let Aprfi, 1903 ... ... ... ... ... 0 S 6 [la.] 

Act X of 1873 (OatCt), aa modified up to 1st February, 1903 ... 0 3 9 [la.] 

Act II of 1874 (AdffllnUtrator-General), aa modified up to 1st 

July, 1890 i with a list of Native Statoa iaeludra within , 

the PnsidcQciea of Bengal. Madras and Bombay, respec* 

lively, for the purposes of the Act ... ... ... 0 11 0 [2a.] 

Act IX Of 1874 (Europsan Vagrancy), as modified up to lit 

December, IMl ... ... ... ... ... 0 6 6 [lo.] ' 

Act XIV of 1874 (Scheduled oistrlcts), as modified up to 

Ut October, 1896 ... ... ... ... 0 6 0 [lo.] 

r 'Act XV of 1874 (Lawt Local Extent), as modified up to Ut 

October. 1893 ... ... ... ... ... 0 7 0 [la.) , 

Act IX of 1875 (Indian Majority), os modified 'up to IstMay, 

1906 ... ... ... ... ... 0 2 0 [la.] 

Act XI of 1870 (Presidency Banks), as modified up to Ist March, 

1907 ... ... ... ... ... ... 0 ll 0 [2a.] 

Act 1 of 1877 (Specific Relief), as modified up to 1st February, 19C4 Oil U [lo. Op,] 
Act VII of 1878 (Forests), as modified up to let December, 

1903 ... ... ... ... ... ... 0 10 0 [2a.] 

Act XVil of 1878 (Ferries), as modified up to Ut June, 

1902 ... ... ... ... ... ... 0 6 0 [Ia.6p.] 

Act XVII of 1879 (Oekkhan Asriculturlsts* Relief), as modi' 

fied up to 1st June, 1905 ... ... ... ... 0 10 0 [2a.] 

Act XVill of 1879 (Legal Practitioners), as modified up to UtMay, 

1890 ... ... ... ... ... ... 0 7 6 [la.] 

Act VII Of 1880 (Merchant Shipping), as modified up to Ifitb 

October. 1891 ... .. ... ... ... 0 10 0 [2a.] 

Act V of 1881 (Probate and Administration), as modified up to 

1st July, 1890 ... ... ... ... ... 0 12 0 [2a.] 

Act XV ol 1881 (Factories), as modified up to Ut Decern* 

ber, 1904 ... ... ... ... ... 0 0 6 jla. 6p.] 

Act XXVI of 1881 (Negotiable Instruments), as modified up to 

Ut August, 1897 ... ... ... 0 10 0 [Is.] 

Act II of 1882 (Trusts), as modified up to let June. 1903 ... 0 10 0 [lo.] 

Act IV Of 1882 (Transfer of Property), as modified up to 

Ut December, 1^5 ... ... ... ... 0 15 0 [?a.] 
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Act V of 1882 {Indian Easements), os amended by tbo Repoalinc ^ 

and.Amoading Act. 1801 (XII of 1891) ... ... 0 8 0 [Is.] 

Act VI ol 1882 (Companies), aa modified up to 1st .Vugust, 

1908 ... ... ... ... ... ... 1 10 0 [3a.] 

Act XII of 1882 (Salt), aa modified up to 1st December, 

1890 ... ... ... ... ... ... 0 ‘e 0 [la.] 

Act XV of 1882 (Presidency Small Causa Court), oa modified up 

to Ist Juno, 1008 ■ ... ... ... ... 0 10 0 12a,] 

Act V of 1883 (Indian Merchant Shipping), as modified up to. Ist . 

December, 1904 ... ... ... ... ... 0 Q 0 [la.] 

Act Vlll of 1883 (Little Cocos and Preparit Island Laws), as modified 

up to Ist October, 1902 ... ... ... ... 0 1 3 [la.] 

Act XIX of 1883 (Land Improvement Loans), aa modified up to 

1st September, 1906 ... ... ... ... 0 2 6 fla.] 

Act VI of 1884 (Inland Steam«vesseis}, as modified up to 1st 

July, 1891 ... ... ... ... ... 0 9 0 [2a.] 

Act VII of 1884 (Steam*shlps), aa modified up to 1st July, 

1890 ... ... ... ... .... ... 0 6 0 [la.) 

Act XII ol 1884 (Agriculturists* Loans), as modified up to 

let February, 1903 ... ... ... ... 0 2 0 [la.] 

, Act XVIll of 1884 (Punjab Courts), as modified up to let 

December, 1899 ... ... ... ^ ... 0 7 0 [la,] 

Act Xlll Of 1885 (Indian Telegraph), as modified up u> let 

UaNh, 1906 ... ... ... ... ... 0 6 0 [la.] 

Act II Of 1886 (Income-lax), as modified up to 1st April, 

1903 ... ... — — ... 0 8 0 [la. 6p 


Act VI Of 1886 (Births, Deaths and Marriages Registration), 

as modified up to let June, 1391 ... ... ... 0 6 0 [la.] 

aef Xt of 1586 (Tramways), «a modified op to 1st Vecoraber, 

* 1903 ... - ' 0 9 0 [2a.) 

Act Xlll of 1886 (Securities), as amended by Act XU of 1891 0 2 9 [la.] 
Act Vll of 1887 (Suits Valuation), as modified up to Ist October, 

[la.] 

Act IX Of 1887 (Provincial Small Cause Courts), as modified 

up to iBt Deoomber, 1900 ... ... ... <... 0 6 0 [la.] 

Act XIV 011881 (Indian Marine), as modified up to isth Febru- 
ary, 1899 ... ... 0 8 0 [la.] 

Art V a! 1888 (Inventions and Designs), as modified up to 1st 

July, 1903 ... — •«. ... 0 9 0 [2a.] 

Act I of 1889 (Metal Tokens), os modified up to Ist April, 

1904 ... ... ... ... ... 0 I 9 [Ia.J 

Act Vll of 1889 (Succession Certificates), as modified up to 

1st December, 1903 ... ,.. 0 6 6 [la.] 


Act Xlll of 1889 (Cantonments), as modified up to ist March, 

1395 ... ... ... ... 0 7 0 [I^J 

Act XV of 1889 (Official Secrets), as modified up to 1st April, . . 

1904 ••• *•* **• ... 0 ‘3 0 lia-J 

Act IX of 1890 (Railways), as modified up to 1st June, 1906, . 

with an Ibdex ... -** ... ... 1 2 u I i 


Act X of 1890 (Press and RegIstraDon of Books), as modified 
up to Ist December, 1803 ... ... .*• 

Act XII of 1891 (Repealing and Amending Act), showing 
the Schedolee as modified up to 3lat Ms/, 1902 ... 


0 2 3 [le-J 

b 12 0 [la* 
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Act XIV of f89I (Oudh Courts), u omosded by tbo Oudh 
Courts Act (1891) Anicndmeot Act, 1897 

Act I of 1894 (Land Acquisition), nith loot-ootoo ... 

Act VIII of 1894 (Tariff), o* modMed up to Ist February, 
1009 ... ... ... ... ... 

Act IX of 1894 (Pritoni), m amcndod by the Bunua Lans Act. 
1893 ... ... ... ... 

Act XII of 1898 (Exciss), as modified up to let March, 1007 

Act IX of 1897 (Provident Funds), as modiCed up to Ist April, 
1903 ... 

Act V, of 1898 (Code of Criminal Procedure), aa modified up 
to let ApnJ, 1003 ... ... ... ... 

Act II OM899 (Stamps), as ffiodiOod up to latMarch. 1907 ... 

Act XiX of 1899 [Currency Conversion (Army)}, aa amended 
by Act VII of 1900 

Act 111 Ol 1990 (Prisoners), as modified up to let March, 1905 ... 

Act XV ot 1903 (Extradition), asmodiSeJ up to Ist Decern* 
her, 1904 

Retulatlon III ol 1872 (Sonthal Par;anas Settlement), as 
modified up to Ut October, 1699 ... ... ... 

Resulatlon V ol 1873 (Oengal (Eastern) Frontier}, ee modified 
up to Ut July. 1903 ... ... 

Rcsulatlon 111 ot 1870 (Andaman and Nicobar Islands), as 
modified up to let February, 1897 ... ... 

ResulaUon I of 1888 (Assam Land and Revenue), as modified up to 
1st June, 1894 ... ... ... ... ... 

Regulation VI of 1886 (Aimer Rural Boards), aa modified up to ist 
February, 1897 ... ... ... ... ... 

Regulation V of 1893 (Sonthal Parganas Justice), oa modified up 
to let October, 1899 ... ... ... 

Regulation I of 189S (Kachin Hill Tribes), ae modified up to lat 
April, 1902 


Ra. 

a. 

p. 

0 

1 

3 [la.] 

0 

7 

0 [la.] 

0 

9 

0 [2a,] 

0 

7 

9 [la. 6p.] 

0 

8 

0 [2a.l- 

0 

1 

6 [la.] 

3 

10 

0 [8a.l' 

1 

0 

0 [2a.} • 

0 

1 

0 [la,] 

0 

8 

8 [la.l 

0 

5 

6 [,a.I 

0 

6 

9 [UJ 

0 

1 

9 [IM 

0 

6 

6 ,tl»] 

0 

13 

0 [2M 

0 

6 

6 [UJ 

0 

4 

9 [la.] 

0 

9 

0 [la.] 


III.— ACTS AND REGULATIONS OF THE GOVERNOR*QENERAL OF INDIA IN 
COUNCIL AS ORIGINALLY PASSED. 

Acts (unrepeaied) ol the Governor-General of India In Council from IJ854 to I906. 
Regulations made under (he Statute. 33 VIcL, Cap. 3, from No. II of 1675 to I90Q. 8vo, 
Stitched. 

[The above may be obtaioed aeparatoly. The price is noted on each.] 


' IV.— TRANSLATIONS OF ACTS AND REGULATIONS OP THE GOVERN0R*GENERAL 
OF INDIA fN COUNCIL. 


Acts X of 1841 and XI ol 1850 (Registration of 
Ships), aa modified up to let December. 1693. 
irith foot.ootea brought dovo to lat Decem- 
ber. 1001 ... ... ••• ••• In Urdu 

Act XX of 1847 (Copyright), u modified up to /InUrdu 
lit May, 1806 ... ...\ln Negri 


Ra. X. p. 

... 0 2 0 [la.] 
... 0 1 3 fla.] 
...0 13 (la.} 
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Act XVlil .Of 1850 (Judicial Officeri* Protection) rin Urdu 
with footnotes ... ... ... \lnKagH 

Act XXXiV Of 1850 (State Prisoners}, oa modiflod /In Urdu 
up to 30th April, 1003 ... ... \InKagn 

Act XXX of 1852 (Naturalization), os modified up /In Urdu 
to Ist December, 1002 ... ... \InKagri 

Act XII of 1855 (Legal RepretentaUves* suits), /In Urdu 
aa modified up to let November, 1004 ... \InN&gri 

Act Xlll Ot 1855 (Fatal Accident), oa modified /In Urdu 
up to Ist Decem^r, 1003 ... ... Vln Nagri 

Act XV of 1850'(Hlnilu WliloWi Re-matrlaj«) j Jjj 

Act XX of 1856 (Police Chaukldars}, as modified up/In Urdu 
to lat November, 1903 ... ... .|ln Nogri 

Act XXXIV of 1858 [Lunacy (Supreme Courts)], rinUrdu 
as modified up to 30th April, 1003 ... \lii Nagri 

Act XXXV of 1858 [Lunacy (District Courts)/, as /In Urdu 
- modified up to 30th Apnl, 1003 ... \In Nagri 

Act XXXVI of 1858 (Lunatic Asylums), as 

modified up to 3lBt May, 1002 ... ... In Urdu 

Act Xlll of 1859 (Workman's Breach of Contract), J In Dnlu 
as affected by Act-XVI of 1874 ., \In Nagri 

Act IX Of 1860 [Employers' and Workmen (Ols- .InUrdu 
putes)], os modified up to let December. 1$04 \ln Nagn 
Act XLV Ot 1860 (Penal Code), as modified up to jin Urdu 
let Apnl, 1903 . ... ... ...\ln Nogri 

Act V of 1861 (Police), as modified up to 7tb j In Urdu 
March, 1003 ... ... Nagri 

Act XVI of 1861 (fitage-Carrlages}, as modified up fin Urdu 
to let February, 1898 ... ... \In Nagn 

Act 111 of 1664 (Foreigners), us modified up to j In Urdu 

1st September, 191)6 ... \Jn Nagri 

Act 111 of 1865 (Carriers), ae modified up U> 31st fin Urdu 
May, 1903 ... ... ...\In Nagri 

Act lU of 1867 (Gambling), as modified up to 

■. Ist December, 1896 ... ... In Nagri 

Ditto as modified up to let January, 

IU06 ... ... ... ... In Urdu 

Act V 01 1869 (Indian Articles of War), os [Bound 
mo^fied up to let January, 1895. In Englieb,^ 

Urdu and Nagri ... ... ...[Unbound 

Act VII Of 1870 (Court'fees), as modified up to 

Ist December, 1896 ... ... — In Urdu 

Ditto as modified up to let October, 

1899 ... ... ... ^ ••• In Nagri 

Act I 0! 1871 (CaltlB*treipass), as modified up j in Urdu 
to Ist December 1903 ... ... \lnNagn 

I In Urdu 

Act XXlll of 1871 {Pensions) — "•(in Nagri 

Act IV of 1872 (Punjab Laws), as modified up to 

lit November, 1904 ... •«. ••• In Urdu 

Act IX ot 1872 (Contract), as modified up to J la Urdu 
1st September, 1899 ... ... ... \InNsgn 


Ra. a. p 


0 

0 

6 

[la. 

0 

0 

6 

[la.: 

0 

0 

6 

[la.] 

0 

0 

0 

[la.] 

0 

0 

6 

[la.] 

0 

0 

6 

[la.] 

0 

0 

3 

[Ia.J 

0 

0 

3 

[la.j 

0 

0 

6 

[la.] 

0 

0 

6 

[la.] 

0 

0 

6 

[la.] 

0 

<J 

6 

[la-] 

0 

2 

6 

[la.] 

0 

2 

6 

[la.] 

0 

1 

0 

[la.] 

0 

1 

0 

[la.] 

0 

I 

0 

[la.] 

0 

1 

0 

[la.] 


... 0 

... 0 


6 [la.] 
3 [la.] 
3 [la.j 
0 0 3 [la.] 

0 0 3 [la.] 

1 5 U [So.] 

1 5 0 [fiaj 
0 2 9 [la.] 
0 2 9 [la.] 
0 1 3 [la.] 

3 [I0.J 

0 [la.] 
0 [la-j 
9 [la.J 
9 [la.] 


0 I 
0 1 
0 1 
0 0 
0 0 


0 1 3 [la.] 


0 10 [la.]. 
3 0 0 [6a.} 

2 8 0 [6a.] 


0 8 3 [2a. 8p.3 


8 9 [la>] 
1 9 lla.J 
I 9 ll*-! 
0 9 ll«>J 
0 9 (l*.j 


[!< 

[3s.} 

[as.} 


«p.] 
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Act XV 01 1872 (Christian Marrlas«], u modi> / In Urdu 
Ccd Up to Ut April, 1801 ... ... \Ia Nogri 

Act V ot 1873 (Government Savings Bank), e« ria Uidu 
znodiCed up to lat April, 1003 ... ... (In Nogri 

Act Vill of 1873 and (Northern India Canal and In Urdu 
DialnasO), uaniodi&edup to l&lh July, 1800\Iii Nagri 
Act X of 1873 (Oalhl)i aa modiCod up to lat Feb<>* (In Urdu 
niary, 1003 ... ... ... \Iq Nagri 

Act XVI of 1873 (Vlllase and Road, Police. 

United Provinces) ... ... ... In Urdu 

Act (X ot 1874 (European Vagrancy) ... In Urdu 

Act IX of 1875 (Ma]orl(y), a« modiSod up to lat fin Urdu 
May. 1908... ... ... \lQNagn 

Act XI of 1878 (Presidency Banks), oa modified j in Urdu 
up to iBlMorch.lOOO ... ... ... | InNagn 

Act XVIII of 1876 (Oudh Laws) ... In Urdu 

Act 1 of 1877 (Specific Relief), aa modified up to (Id Urdu 
let February, lOOe ... ... ... \ln Kagn 

Act 1 of 1878 {Oplum)i ae modified up to let Do- 

comb^, 1890 ... ... ... In Nagn 

Atl VII of 1878 (ForesU]| aa modified up to lat (In Urdu 

December, 1003 ... ... ... \lDNBgn 

Act XI of 1878 (ArfflS)i oa modified up to iatMay, (In Urdu 
1604 ... ... ... ... \lnNagn 

Act XVII of 1878 (Northern India Ferries), aaflnUrdu 
modified up to let Jutie, 1002 ... ... \.ln Nagn 

Act XVIII ot 1879 (Lesal PraclUloners), aailnUniu 
modified up to let May, 1896 ... Nagri 

Act XV of 1881 (Factories), aa modified up to (In Urdu 
lat April, 1601 ... ... ... \lnNagn 

Act XVIII ol 1881 (Central Provinces Land f In Urdu 
Revenue), aa modified up to let November.7 

1808 ... ... (.InNagn 

AcilVot 1882 (TraasUr of PtoperlyUa^ modi- (In Urdu 
fied up to let March, 1900 ... ... \lnNagn 

Act VI ot 1882 (Companies), ua modified up to (In Urdu 
let August. 1906 ... ... ... \lnNagn 

'Act XiX of 1883 (Land Improvement Loans), I In Urdu 
aa modified up to let September, 1906 ... \ln Nagri 

Act IV ol 1884 (Explosives), aa modified up to (In Urdu 
let May. 1806 ... ... ... l.ln Negii 

Act VI of 1884 (Inland SUam^vesscIs), aa jin Urdu 
modified up to lat July, 1891 ... ... \ln Nagri 

Act XII of 1884 (Asrlculturlsts Loans), aallnUrdu 
modified up to let beptember, 1806 ... \ln Nagri 

Act XVIII of 1884 (Punjab Courts), aa modi- 
fied up to 1st December 1809 ... ... In Urdu 

Act 11 of 1885 (Negotiable Instruments Amend- 
ment) ... ... ... ... In Urdu 

Act 111 of 1885 (Transfer of Properly Amend- 

ment) ... ... ... ... In Urdu 

Act X of 1888 (Oudb Estates Amendment) ... In Urdu 


Rs. A. r. 
.040 
.040 
.000 
.000 
.033 


0 1 
0 0 

0 1 
0 2 
0 0 
0 0 
0 3 
0 3 


f2a.J 
u I2a.j 
0 [la.] 

9 (la.) 

3 [la] 

3 [la] 

0 [la] 

0 [la.] 

0 

0 [la] 

^ [la] 

3 [la] 

0 [la. 6p.] 
6 [la 6p.] 
0 [la] 

6 [lafip.] 
6 [la 6ixJ 


... 0 
... 0 

... 0 

... 0 

... 0 


6 [la] 

0 

0 [la6p.] 
0 [la] 

0 [la] 

0 [la] 

0 fla] 

6 [la.] 

6 [la.^ 

6 [la] 

8 [laj 
0 [la 6p.] 


... 0 0 0 [la. 6p.] 

... Q 6 a (2a.] 

... 0 6 8 [2a] 

... 0 13 9 [3a] 

... 0 14 0 [3a 

... 0 1 0 [la 
... 0 1 0 [la] 

...013 [la] 

... 0 1 3 [la], 

... 0 3 6 [la Op.] 

...0 3 6 (la Op.] 
... 0 0 6 [la] 

... 0 0 C [la] 


... 0 2 6 [la] 

... 0 0 9 [la] 

... 0 0 3 [la] 

... 0 0 3 [la] 
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Act Xlli of 1885 (Telegraphs), as modified up 

to let March, 1905 ... . ’ ... In Urdu 

Act XXI of 1885 (Madras CIvH Courts 

Amendment) ... ... ... In Urdu 

Act il of 1886 (Income-tax), as modified up to /In Urdu 
Ist April, 1903 ... ... ... \InNagri 

Act IV of 1886 (Amending Section 265 of Con- 
tract Act) ... ... ... In Urdu 

Act VI Of 1886 (Births, Deaths and Marriage 

Registration) ... ... ... In Urdu 

Act X of 1886 (Criminal Law Amendment) ... In Urdu 


Act XI of 1886 (Tramways), as modified up to /In Urdu 
3lBt December, 1900 ... ... \ In Nagrt 

Act XIII of 1886 (Securities), as amended by l In Urdu 
Repealing and Amendvng Act, 1891 ...\InNagri 
Act VI of 1887 (Companies Amendment) ... In Urdu 
Act VII of 1887 (Suits' Valuation) ' ... In Urdu 

Act IX of 1887 (Provincial Small Cause Courts), /In Urdu 
08 modified up to let December, 1896 ... (In Nagri 

Act X of 1887 (Native Passenger Ships) ... In Urdu 


"(! 


Act XII of 1887 (Bengal, North-West Provinces 
and Assam Civil Courts) 

Act XIV of 1887 (Indian Marine], as modified 
up to ISth Fobruary, 1809 

Act XV of 1887 (Burma Military, Police) 

Act XVIH Of 1887 (Allahabad University) 

Act III of 1888 (Police), 08 modified up to let 
March, 1893 ... ... ^ ... 

Ditto (oa passed) ... 

Act IV of 1888 (Indian Reserve Forces), os modi- 
fied up to lat ilorch, 1803 ... ... 


In Urdu 
.In Nagri 
fin Urdu 
Un Nagri 
fin Urdu 
I In Nogri 
In Urdu 

In Urdu 
In Nagri 


DiUO (oa passed) ... ... In Nogri 

Act V of 1888 (Invenslon and Designs) ... In Urdu 

Act VI .! 15S3 (Dettori) {!S Not?! 

Act I of 1889 (Metal Tokens), tu modified up to lln Urdu 
Ist April, 1004 ... ... ... \In Nagri 

Act II ol 1339 (Mecjurei ol Unjlli). ... (JJnS 

Act IV of 1883 (Marchandlsa Marks), oa modified fin Urdu 
up to Ist February, 1904 ... ... \ln Nagri 

Act VI ol 1833 (Protate ao3 AamloIitraUon) ... 

Act VII et 1889 (Succession Certl&eaU) aamodi. 

fiM up to 1st December, 1903 ... ... In Urdu 


Act XIII of 1839 (Cantenmsats), os moditied up to 

Ui March. IsOS ... ... ... lo Nagri 

Act XV cl 1839 (Official Secrets), iia modified /la Urdu 
up to lit .Ifril, 1004 ... ... ... \fo Nagri 


Rs. A. P. 


... 0 1 9 . [laj 


... 0 0 3 (la.) 

... 0 3 0 [la. Oj 

... 0 3 0 [la. 9] 

... 0 0 3 [1^] 


...0 13 [la.] 
... 0 0 9 [la.] 

... 0 3 3 [lx] 

... 0 3 3 [la] 

...0 0 9 [lx] 
... 0 0 9 [lx] 

... 0 0 3 [lx] 

... 0 0 9 [lx] 

...0 2 3 [lx] 
... U 2 6 [IxJ 


... 0 1 6 [lx] 


0 

... 0 

... 0 
,.. 0 


3 [IxJ 
3 pxj 


3 

3 


8 

9 


[IM 

[IxJ 


... 0 

... 0 

... 0 


0 

0 


9 CU] 
0 [la.] 


1 0 [lx] 


... 0 0 3 [lx] 
... 0 0 .8 [lx] 


... 0 0 3 [Ix] 

... 0 0 3 [lx] 
... 0 2 3 [lx] 
... 0 0 6 [lx] 
... 0 0 6 [IxJ 

... 0 0 6 (Ixl 

...COO [lx] 
... 0 0 .1 [lx] 

... 0 0 3 [lx] 

...010 [lx] 
...0 2 0 [lx] 
... 0 0 8 [lx] 

...0 0 6 [lx] 


...0 19 [ Ix ] 


0 0 3 (IxOprl 


9 [lx] 
9 (I*-/ 
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Act XVI ot 1889 (Central Provinces Land /In Urdu 

Revenue) ... ~ ... \In Nogri 

Act XX of 1889 (Lunatic Asylums Amend- 
ment) ... ... ... ... In Urdu 

Act 1 Ot 1899 (Revenue Recovery) ... .... In Urdu 

Act II of 1890 (Amending Acts XVll of 18S4> 

X of 1865. II ot 1874 and V of 1831) ... la Urdu 

Act V of 1899 (Indian Forest and Burma Forest 

Amendment) ... ... ... la Urdu 

Act VI of 1890 (Charitable EndaMrments}i,aamodi* 

tied up to Isfc August. 1903 ... ... la Urdu 

Act VIII Of 1890 (Guardians and Wards) ... In Urdu 

Act iX of 1890 (Railways), as modified op to 

Ut June, 1905 ... ... ... In Urdu 

Act IX Of 1890 (Railways), as moJided up to 

let May. 1898 ... ... ... In Negn 

Act X or 1890 (Press and Registration of Books 

Amendment) ... ... ... In Urdu 


Act jXI of 1890 (Prevention of Cruelty to 

Animals) ... ... ... In Urdu 

Act XIX of 1890 (Salt Amendment) ... Id Urdu 
Act XX of 1890 (Norlh-Western Provinces 

and Oudh) ... ... ... In Urdu 

Act X ol 1891 (Indian Criminal Law Amend- 
ment) ... ... ... ... Id Urdu 

Act XIV el 1891 (Oudh Courts) ... ... lo Urdu 

Act XVlIl of 1891 (Bankers' Books Evidence), rlnCrdu 

aa modified by Acte I ot 1893 and ( 

XII of 1900 ... ... ... tin Negri 

Act N of 1832 (Christian Marriage Valid- 
ation) ... ... ... ... In Urdu 

Act IV ot 1892 (Bengal Court of Wards Amend- 
ment) ... ... ... Id Urdu 

Act VI Of 1892 {Limitation Act and Civil Procedure 

Cede Amendment) ... ... In Urdu 

Act IV of 1833 (PaxtiUon) ... ... In Urdu 

( lo Urdu 
In Negn 

Act III of 1894 (Criminal Procedure and PesaJ 

'Codes AfflCadment) ... ... In Urdu 

Act V of 1894 (Civil Procedure Code Amend- <lo Urdu 

fflcnt) ... ... ...t In Negn 

Act Vlli of 1894 (Tailfl]^ es modified up to UtlXa Urdu 
October, 1003 ... ... ...\iiNegn 

ria Urdu 
\Io Negn 


Act I ol 1894 (Land AcquIslUen) 


Acl IX Of 1894 (Prisons) 


Act VII cf 1895 (Civil Procedere Cede and Pcnjakfla Urdu 
Lavs Act Amiadacet) ... ...\la Negri 


Act XII of 1895 (Ceapanles— ttemerandsa cf 

Asuclatiea) ... ... ... laCrd^ 

Act XtV ol.18t5 (PtlgTln UIps) ... la L'rd^ 


Ra. a. p. 

0 I e [Id-] 

d 1 6 [lo.] 

0 0 3 [Isk] 

0 0 3 [IM 

0 0 3 [la.] 

0 0 0 [In.) 

0 0 6 [la.] 

0 2 3 [la. Op,] 

0 8 0 [iv] 

0 8 0 [Ca.] 

0 0 3 [Id.] 


.. 0 0 6 fla.] 

... 0 0 3 [lo.] 

... 0 1 0 [U] 

..0 0 3 [la.] 
...0 0 6 [la.] 
... 0 0 3 [la.] 

... 0 0 6 [la.J 

... 0 0 3 (I4.J 


-. 0 0 6 [la.] 

... 0 0 3 [la.] 

... 0 0 3 [la.] 

...0 2 3 lie. Op.] 
... 0 I 6 (le. tfki 


... 0 0 3 [le.J 

-. 0 U 3 [la.] 

... 0 0 3 [UJ 


... 0 4 
... 0 3 


0 [U] 
J IU.1 


0 2 3 Ile.1 
0 : 3 [Uj 


... 0 0 3 


— a 3 0 [le.] 
-.all [la] 
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Act Xlil ol 1885 (Tclegraphs)i aaraodiSod up 

to let March, 1905 ... ... ' ... Itj Urdu 

Act XXI Of 1885 (Madras ctvll Courts 

Amendment) ... ... ... In Urdu 

Act 11 of 1886 (Income-tax), aa modiflod up to /In Urdu 
1st April, 1903 ... ... ... lIuNegri 

Act IV Of 1886 (Amending Section 265 of Con- 
tract Act) ... ... ... In Urdu 

Act VI ol 1886 (Dirths, Deaths and Marriage 

Registration) ... ... ... In Urdu 

Act X of 1886 (Criminal Law Amendment) ... Tn Urdu 
Act XI of 1886 (Tramways), as modiSed up u> /In Urdu 
Slst December, 1900 ... ... \ In NogrI 

Act XIII of 1886 (Securities), os aroeudod byjInUrdu 
Repealing and Amending Act, 1891 ...VlnNagri 
Act Vi ol 1887 (Companies Amendment) .. In Urdu 

Act Vti of 1887 (Suits' Valuation) ... In Urdu 

Act IX of 1887 (Provincial Small Cause Courts), fin Urdu 
as modified up to let December, 1896 ... \ln Nagn 

Act X Ql t&&7 (Native Passenger Ships) ... In Crdu 

Act XII of 1887 (Bengal, North-West Provinces /In Urdu 
and Assam Civil Courts) ... ... iln Nagri 

Act XIV of 1887 (Indian Marine), es modified fin Urdu 
up to I6th February, 1899 ... ... \Id Nagri 

Act XV Cl 1887 (Burma Military, Pfllico) ... 

Act XVIII Of 1887 (Allahabad University) ... In Urdu 
Act 111 Of 1886 (Police), as modified up to let 

l^ch, 1893 ... ... ... Id Urdu 

Ditto (as passed) ... ' ... In Nagri 

Act IV ot 1883 (Indian Reserve Forces), as modi' 

fied up to 1st March, 1893 ... ... In Urdu 

Ditto (as passed) ... ... In Nagri 

Act V ol 1888 (Invension and Designs) ... In Urdu 

ftcl VI ol 1883 (Dsbtorj) {Jj; 

Act 1 ol 1889 (Met^ Tokens), aa modified up to ( In Urdu 
Ist April, 1904 ... ... ... \In Nagri 

Acl II OMS39 (Measoroj ol Lensth), ... 

Act IV of 1889 (fdarchandisa Marks), os modified (In Urdu 
up to Ist February, 1904 ... ... \Ia Nagri 

Acl VI ol 1889 (Pcobale ana Admlnlslrationj ... 

Act Vll of 1889 (Succession Certificate) as modi- 

up to lai December, 1903 ... ... In Urdu 

Act XIII of 1889 (Cantonments), os modified up to 

let March, 1S95 ... ... ... In Nagri. 

Act XV Ol 1889 (Olficlal Secrets), hs modified /I d Urdu 
up to let April, 1904 ... ... ... \In Nagri 


... 0 1 9.[la.l 

... 0 0 3 [U.] 

... 0 3 0 fla. &p.] 

... 0 3 0 [la. 9p.] 

... 0 0 3 (la.) 


...0 13 

... 0 0 9 [la.] 

... 0 3 3 [In.] 

... 0 3 3 [la] 

... 0 C 9 (la.] 

... 0 0 9 [la.] 

... 0 0 3 [la.] 

... 0 0 9 [la.] 

...0 2 3 [la.] 

...0 2 6 [la.] 


... f) 
... 0 
... 0 


I 6 [la.] 



0 3 6 [U 
0 3 9 [Jo. 


... 0 

... 0 

... 0 


0 9 [la.] ’ 

0 9 [la,] 

1 q [K] 


- 0 0 3 [la.] 

- 0 0 ,6 [la.J 


— 0 0 3 [la.] 

... 0 0 3 [1&] 

... 0 3 3 [la.] 

... 0 0 a' [la.] 

... 0 0 6 [la.J 

... 0 0 6 [la.] 

...COS [la.] 
... 0 0 .1 [la.] 

...0 0 3 [la.J 
...0 10 [la.] 
... 0 2 0 [la.] 

...0 0 6 [la.] 
...0 0 6 [la.] 


... 0 I 0 Cl«-J 


... 0 0 3 £la.SpJ ' 

... 0 0 9 [le.] . 

... 0 0 » [ifi'] 
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is 


Act XVI ol 1889 (Central Provlneci Land ria ^^lu 
Revenue) ' ••• \Ib Nagri 

Act XX of 1889 (Lunatic Aeylumt Amend- 

meat) ••• ••• ••• I^rdu 

Act I of 1890 (Revenue Recovery) ... .... la Urdu 

Act li of 1890 (Amending Acts XVII ol 1684, 

X ol 1885, II of 1874 and V ol 1831} ... la Urdu 

Act V ol 1590 (Indian Foreet and Burma Forcet 

Amendment) ... ... In Urdu 

Act VI ol 1S90(Cb3rltable Endowfflenb)>.a«modi. 

lied up to let .\ugu3t, 190S ... ... la Urdu 

Act Vlll ol 1890 (Guardians and Ward!) ... lo Urdu 

Act iX ol 1890 (Railways}, w modldod op to 

let June, 1905 ... ... ... Li Urdu 

Act IX ol 1590 (Rallivajrs), madiSad up to 

UtUay. 1S90 ... ... ... la Nagri 

Act X of 1890 (Preu and nc«IstraUan of Books 

Amendment) ... ... ... Jo Urdu 


Act JXi ol 1890 (Prevention ol Cruelly to 

Animals) ... ... ... 1 q Urdu 

Act XIX ol 1890 (Salt Amendment) ... In Urdu 

Act XX el 1890 (North.Western Provinces 

and Qtfdti) ... ... ... la Urdu 

Act X ol 1891 (Indian Criminal Law Amend* 

nent) ... ... ... ... la Urdu 

Act XIV of 1891 (Oudh Courts) ... ... la Urdu 

Act XVIII ol 1891 (Bankers' Books Evidence), rIaUrdu 
aa modified by Acts I ol 1893 and ( 

SIl of 1900 ... ... ... (Id Nftgri 

Act II ol 1832 (Christian Marrlase Valid* 

atlon) ... ... ... ... In Urdu 

Act IV ol 1892 (Bengal Court of Wards Amend* 

ment) ... ... ... in Urdu 

Act VI ol 1892 (Limitation Act and Civil Procedure 

Code Amendment) ... ... lo Urdu 

Act IV ol 1893 (Partition) ... ... la Urdu 


Act I ol 1894 (Land AcquIsIUon) ... ... j 

Act 111 of 1894 (Criminal Procedure and Penal 
'Codes Amendment) 


I lo Urdu 
[lo Nagri 

fo Urdu 


Act V of 1894 (Civil Procedure Code Amend* I lo Urdu 
ment) ... ... ... Nagri 

Act VIII of 1894 (TariR), as modified up to let flo Urdu 
October, 1903 ... ... Nagri 


Act IX Of 1894 (Prisons) 


rioT 


lo Urdu 
Nagri 


Act VII Ol 1895 (Civil Procedure Code and Punjab rih Urdu 
Laws Act Amendment) ... ...\la Nagri 


Act XII of 1895 (Companies— Memorandum ol 

Association) ... ... ... in Urdu 

Act XIV 01.1895 (Pilgrim Ships) ... ... In Urdu 


Ra. 1. p. 
...016 (la.1 
...0 16 [lo.] 

... 0 0 3 [18.J 

... 0 0 3 [la.) 

... 0 0 3 [la.] 

... 0 0 6 [Is.] 

... 0 0 6 [la.] 

... 0 2 3 [la. 9p.j 

... 0 8 0 [2a.J 

... 0 8 0 [2a.] 

...0 0 3 [la.J 

.. 0 0 6 [la] 

... 0 0 3 [la.] 

... 0 I 0 [la.] 

... 0 0 3 [la.] 

... 0 0 6 [lo.] 

... 0 0 3 [la.] 

... 0 0 6 [la.] 

... 0 0 3 [la.] 

... 0 0 6 [la.] 

... 0 0 3 [la.] 

... 0 0 3 [la.] 

... 0 2 3 [la. Cp.} 

... 0 I 6 [la. Cp.j 

... 0 0 3 [to.] 

... 0 0 3 [la.] 

... 0 0 3 [la] 

... 0 4 0 [la.] 

... 0 3 9 [2a] 

... 0 2 3 [la.] 

... 0 2 3 [la] 



... 0 3 0 [la] 
...0 13 [la.] 
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Art III ot 1903 lElectrlcliyl ... ... f H'"*" 

- llnWagri 

Act VU o! 1903 (Work* o1 Detenca) ... ... [J" 

Act vm ol 1903 (Probata and Admlntttra- fin Urdu 
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, , I . "of lilohant had 

. . Jieal prfmogeni' 

. ed and abode of 

on •'* • • good character. 

This deed of pottah of debultar property ia executed to the foUow- 
kig effect. I do grant to you by way of Iftkhoraj deiwftor the entire 
moiirAh of Gorfalbari in pergonnah Fandra. .... By bestowing 


the donee received the gift as one for the service of* the particular 
idols whose sobait ho was, and that the income of the mouzah had 
o\'er since been entirely appropriated for that service. In 1860 
the lhon»Mohant describing himssU as ” brittlbhogi-holder of 
debultar," granted to the predecessor in title of the defendants a 
mokurari pottah, or permanont lease, of the mouzah in which it was 
(iesenbod os ** my long-standmg ancestral lakhoraj debultar pro* 
porty endowed for the service of the deity.” In a suit brought to 
Mt aside the lease as being beyond tho powers of tho Mohant and 
therefore v-oid, it was contend^ by the defendants that though 
the grant ^ras to the Slohant and " by way of lakhemj debultar," 


matters of vital importance m tho case 


guishe^ 
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there was no complete or specific dedication of the mouzoli to the 
service of any idol, but that the Rift was to the Mobont personally 
and descendible to hU heirs: — HtH, by the Judicial Committee 
(reversing the decision of the High Court) that, under the circum* 
stances of, and on the evidence in, the cose, the mouzoh a as 
(fe&uttar property in the sense of having been dedicated to tho wor* 
ship of the idols represented by tho Mohant to whom it hod been 
. . • • . • ' orocccds of any 

, ■ . ■ • . be proof that 

• . . , et it was a fact 

that might veil ho taken into consideration, when, os in this case, 
the intention of the founder hod to bo gathered from an ancient 
document expressed in ambiguous language. Muddun Loll v. 

Komul Bibtt, 8 W. IV 42. followed. There was no allegation of 
any special circumstances of necessity to justify tho grant of tho 
lease vhich vos subject to a fixed rent-ch^ge. paj-ment of wlucb 
bad all along been mode to tho Mohant .-.—Zfr/d, that tlio poncr 
of a ifohaiit to alicnato dtbuiiar property being, hko tho power 
of a Ifanagcr for an infant heir, Iimilcd to coses of unavoidohlo 
necessity [Praaunno Kumori Dtbya v. GoJab Chand, 14 B L. B. 450; 

I.. It, 21. A. 145], a permanent lease ol a fixed rent, Uiougli adequate 
at tho time, nos “ a breach of duty m iho Mohant.” and on tho 
most favourable construction could only enure for tho Ufo of 
tho grantor and was not binding on his successors. SSilutaourte 
Bcbta V. ifolhooranath Aeharjo, 13 Moo. I. A. 370, foUoucvL U 
was also contended that a moLuron lease vas tantamount to a 
comojanco in fee simple, and that tho |a>^s must, therefore, to 
treated os "purchasers" wiiliin tho meaning of article 131 of 
ScheJulo ]I of tho I^imiiation Act (XV of and tho suit woo 

consequently barred by lapso of time, and tho High Court so d^ 
cided i—Ilitd (reversing that decision) that tho vrorils “ purchased 
for a valuable consideration ” in that article meant that tho oanrr* 
sliip of tho property sold hod been absolutely tranvfcrrrd frem the 
vendor to tho purchaser to consideration of tho pneo But a Icam 
in i'cr|ictuity left some interest in the lessor, and such a lease, 
though permanent, v os forfeitable: A'ol/y Da** Aim v. Monmoixini 
Da*»<t.\ L. R. 24 Cole. 440. Tlie purclinser must l>o tho purclutscr 
of on obsoluto tillo TIio defendant* were. thrreft.re, not pur- 
chasers under orticlo 134. and tho suit vos not Utmd. 

Adiiiilsm Goswomi r. Sutasu CiiAiLA.s Namdi llOi/)) LL.Il. 

30 Calc. lOiJ 

IJiaPU Law — Sf>elatUhip — AUanatum of Sh^loiUhtp, irUrr neos. An 
al.enalion (inUr oior) of the oillro of *f,*tat/, by on arj*in*h»ma.\, 
to a closely connocted member of the family vilio sn-ii.j to t.AV* 
more mterest in the worsIJn of ilie iJu) tluvn any one rise, and 
villtoul any idea < f personal gam. i* valid under U.« llindj Uv, 
JLfancharaie v. /Vonif^onlor. L L. IV 0 B<m. fuUusrd. /V»- 
jrthiror MuL’irk v, Cof**fiVor JJuLVir, I. L. IV 33 Calc. 22d, 
tinguUlird. CAvnJrr CAas« v. //art /kw //i.iwi ;odt>a. 

I. L1 IV 17 Calc. 557. and /5j;ar«ntV. GoataI, L I- IV 33 IVtu, 131. 

rofamvl to. 

XuLAn Moiiixt Daaai r. CaULAOAJ Pai. Divasist (1X9) 


LL.lV3aCUa 

I>;rBT nr Decs, vni 017 tsoTcCATux : DsMActa. itrr rcA . K31 

I>.^olvr^^r .^cr (II sxp 13 Vjer, c. 31) ss. 19. 31. 31 . fi»r>aii 

.VasicsEX 

JrusPiCTxox or IfACisTZAm 5 m Toiio * . . . . 
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LANDAcQuiarnoHAcT(Iorl80l): Sr<CoMrtSiUTjo.'f . . . 0S7 
LAJfULonDANDTc.vAh-T: .SmIIwooLaw— i:}n;owwK.vr . . 1003 

Li^atioh Act (XV or 1177) Sau lI.Anm 131, m : Stf IfjNM’ 

Law— Ekdowmcnt ........ 1003 


Maowtiivtb, JunwniCTtoy or j 5t« Tot.ti* 

Moiu>-t, rowKu or, to c.ilikt uuae tn rnurirrvm' j .SVa IliNtii? 

Law — KND owiinNT , 1003 


OrrjciAL Assjcnkc — of Itudetnta ^ttala-^Ci/rniniajlon ott tnlt 
of fnort-jOQrd jw/xr/y— /nJion InM>!irnc’j Aci (7/ it IJ Vie., c. 22) 

M. 20 . 21 . ... r < # vr of 2 stS) a». i. i'— 

2*rocti'cf, V . ; ;• mt ordtr wa.« 

tundo ir. . ^ • « ,c • OrtlcLd AA*lj;nro to 

sell certiuu iminoWAUo pro{wrtu'a iM'loiigin^' (» im inAolvrnt. but 
vf hidt were subject to iv inortgngo //c/J. tlut the* OtllcLU AMigiux) 
woa not cntitlod to cluwgo a cotnmi-isutn out of thu injudvtTit’A 
osUito on Ihu full \uhio of tho |>r<>]tcrtuA nolii. but only on tbo 
amountcorning to (ho insoUcnt’ACMtntc. //«/</, aIao. tlut Although 
UiQ pructico of this Court for over thirty >c.vr» luul npjwvrcntiy 
been to allow such camtnbsion. it vroa contrury to tho i’fuvUioiM 
of tho Indian Insolvency Act (11 12 Vic.,c. 21) and tho-Supretoo 

Courts' Onicora Act, 184S. In re IfouxtrJ lin(2tcra {IfuoitxnU), 

13 B. L. It. App. 0, comtncnti'd on. 

In re OrnaM, AssioszB'a Comaiissio.v (J 909) 1. 1* B. 30 Col? 090 

OriXTM, iixsoAL Tosscssiort QF>~Opium Act (/ of 2S7S) ». 9 (r) — 
JPoMCMion of roiVuoy receipt for an un^Uvertd pared of contraband 
opium. Tlio possession of a railway receipt relating to an und^ 

Uvered parcel of contraband opium lying in a roUnay ofUco, 
under circumstances showing knowlcdgo of its contents, const!' 
tutes possession of tho opium within scetion 0, clause (c) of tho 
Opium Act. ICoKhi Hath llama v. Emperor. I. lL It. 3S Calc. 537, 
discussed and foUovrod. 

Asumir f. EMrenoR (1009) I. L.R. 30 Cole, . . . 1010 


OrtuM Act (I or 1878] s. 9 (c) : See Onuu, iixzoal tofsessiom or . lOlG 

OSDEIt or DlSClTAUaE BY PBESlDEnCY llAGISTBATE I ■SrelljCII CoUBT, 

JuRiSDicnoK or 094 


“ Eossessiok ” or OriuM : <Sre Opium, nxEOAi. rossEssioN or . 1010 

Pbaciicb : 5ce OmaAX. AssjgheBj 090 

riiEeii)E>CYMAGisjBA7s, OiiBEB omiecnAi.CB BY : iS're Xlion CoUT.T, 

JcBisDicnOK or 904 

Railway beceht, roESEssiONor: 5fc Opium, in egal possession or 1010 

RBLATIONSniP AND NOTOBIETY ESSENTIAI., PKOOr OF PUBLICITY OF I 

See Bdbmesb Law . . ... . • . • ^7® 


Review by High Coubt or VALuiuoN or land by Special Judge : 
See Compensation ........ 

Sale or Insolvents’ ESTATE : ^ee’OmciAX. Assignee] . 

SciENTEB : See Dogs, injuby by, without pbovocatton 
Shebaixssip : Sec Hindu Law ......* 

Eupbeme Coubts’ OrncEBS Act (XV or 1848) ss. 1, 2 : OrncUL 
Assignee ^ • 
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Tolls — DUpuU concerning the right ta collect tnarlet toUe and not the , 
poaeeesiort of the market lani — Potseesion under ckramama as agent 
« of co'sharer for collection of kdls and division of profils — Jurudio' 
lion of Magistrate — Criminal Procedure Code {Act V of ISOS) s, US. 

Soction 145 of the Cnminol ProcedtUB Code does not <ipply to a 
disputo relating to the rights of co-stuuBra to collect tolls in pro* 
portion to their rcspoctivo shores in a hat and not to tho possession 
of the itself. \Vltcreon6 of two oo^sharers uas entitled under 
an ekramama to collect tho tolls of tho whole market and to dlrido 
the profits tnth tho oUicr co-sharer at tlio cad of tho ) ear, and tho 
lessee of tlio latter attempted to collect his lessor’s sharo indepcQ. 
dcntly : — Held, that the Magistralo had no junsdiction to take 
proceedings under section 143 in such a coso. A ^lagistralo can- 
not under the soction detonnioo tho lueUiod by wiiich tiio posses- 
sion of tho parties is to be exercised or tho agency by uhich the 
party in possession U to coUoct tho proAts of land. Srtua Oopal ‘ 

Singh V. Chandi Cluiran Singh. 10 G W. N. lOSS, folloucd. Sri 
JLfoAon Thakur'^v. Horsing MtAan TlioLur, 1. L. It. 27 Calc. 253, 
distinguished. Taruian Uibce \ Asamuddi Btpan.tC. IV. N. 420, 
referred to. 


A&lloo Coaxocu Dss t*. MooESii Lai (1000) L L It, 30 

Calc. «St 

ViLOAtioK nr LA-vD dv SrectsL Judos, bctxsw nir Ifjou Count or j 
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SKCRETAUY OK STATE KOR INDIA 


INDIA GENERAL STEAM NAVIGATION AND RAILWAY 
COMPANY- Lt). 


P.O.* 
r July I, -JO 


fOn appeal irom the High Court at Fort William iu Bengal.] 


Coini>tn»alion — Land Ae>juuJu>n Act (I of lS9i ) — Amount of ComjKtisatwn 
jioyMt fot tawi on U/t tanL of rictr Uooyhitf near Caleulla required for par- 
jxuts of tlu PortConimuaionrrs of Caleulla — Judyment in former land acquu 
4'ifion cane rfQQrduvj land in the vtetmly, and amount auarded therefor — 
Ptriew by lliyh Court of valuation fcy Special Jiidye. 

In thid ca«o Mliid> roUtixl to dm amount of compousaliou pajablo to tlie 
DunoDiof certain land on dio loft l>ank of tlio river Hooglily near Calcutta, 
vvlilclihad boon acquired by tlie Uovenunont of Bengal under Act I of 1804 for 
tho purposes of Uio I'ort Connontiioaors of Calcutta, the High Court did notagroo 
null thoschome of valuation mado by the Special Judge, and hod increased 
ItU award rowing upon Ibo prices paid for a piece of land m the vicinity in 
previous land-aequisition procoodinga as ofTordiog a guide to the amount of 
compensation to be an ardod in the present cose; And on appeal by the Govern* 
ment, it nos contended that in doing so the High Court hud vrrougly disregarded 
the great oxpenonce of the Special Judge and hod given undue weight as ovi* 
denco to the docision in the former caso, in which it was said that the land was 
80 ossentinUy diQeront in aioa, locahty, and special and pecuhar advantages, 
that no deduction could be draa-n from the amount awarded for it wluch would 
be of any use in estimating the value of the land now m dispute. Their I^ord* 
ships of the Judicial Committee holding that no good ground for such a con* 
tontion had been established, dismissed the appeal. 

Appeal from a decree (llth April 1906) of the High Court 
at Calcutta which varied a decree (llth January 1905) of the 
Special Land Acquisition Judge of the 24>Pergunnahs, made 
in Land Acquisition Case No 200 of 1003. 

The party opposing the award of compensation for the 
acquisition of the land uas the appellant to His Majesty in 
Council. 

* Preeent : Lord Hacxaoqteh Lobo DoirEDiir, Lord Colliks, Sir 
A>’db£W Scobls, and Sir Artbcr Wusoh. 
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by tha Judge. According to tho particulars of the Ck)mpaDy’s claim, u siun, 
of Rs. 10,70,000 is claimed for tho land at tho rate of Rs. 1,000 per cottah, 
Ra. 90,780-10-0 for tha buddings on the promises No. 0, Rs. 22,937-12'0 for 
the buildings on promises No. 7, and Rs. 52,180-7-9 for tho buildings on tho 
promises No. 8, Garden Roach Road. Rs. 90,000 for tho jottios, pontoons and 
shear-legs, total Rs. 13,23,910 and tha statutory allowance at 15 par coat, on 
this sum. 

Mr. Garth's objection to tho Special Judge’s system of valuation are 
(i) tliat ho has over-ostimatod tho area of land necessary to be sot apart for 
roads ; and (ii) that ho has under-osUmatod tho valuo of tlio land, and over- 
looked the fact that by tho opening up of tho land by means of roods, tho land 
would practically all bocomo frontage land. 

“ He relies in support of his claim for tho valuation of tho land at Rs. 11,000 
per cottah on— (1) the fact that tha Port Commissioners, when they sold cer- 
tain laud, at tho Watganj Pumping Station, wlucfa is not very far from the 
disputed land, to the Calcutta Municipal Corporation, charged them at the 
rate of Rs. 3,300 per cottah. (2) on on opinion expressed by 31r. Apjohn. the 
former Engineer and Vice-Chairman of the Port Commissioners, tliat ono-third 
uf the premises Nos. 0, 7 and 8, Gordon Roach, was worth 5 lakhs, (3) on two 
judgments of this Court as to tlie ^'atuo of land in the noighbourhpod, (4) on 
certain awards of tho Collector for similarly situated lands, (5) un certain con- 
veyancos and a lease of lands not far from tho lands acquired, (C) on evidence 
of rents paid for land in the neighbourliood, and (7) ou the evidence of certam 
expert witnesses. On tho other hand, tho Port Commissioners contend that 
tlieland they have now acquired is to the south of thoKidderporo I>ockj, and 
therefore of admittodiy less value tlian land to thonorthnf tho docks, to which 
all the awards, convoyancoa and loasos {except one) produced by tho claimants 
relate, and (2) on certain conveyances and loasos of land to tho south of the 
docks, on the same sido of tho docks as the premises Nos. 0, 7 and 8, 
Garden Reach Road, and (3) on the evideoco of their present Engineer 3Ir. F. 
Falmor. 

*' Wo must admit that there is much forco m Mr. Garth's criticisms of the 
the Special Judge's system of valuing the land. It is impossible for us to say 
how mucli land woultl require to bo loft for roods. Thoro is no evidence in this 
point. Mr. Beachcroft's conjecture that it would bs proper to ioava nino bighas 
out of account as required for this purpoiie may be riglit or may be wrong, but 
without the eWdonco of an Engineer on the subject wo ran form no dciliut* 
conclusion on tliis jxiint. Similarly, there axe practically no data on which 
we can chock his dis'ision of ilieland into belts of frontage, firm and low land, 
or his \’aluatioa of Uie frontage land or of the firm land at Ra 9 per cottah, the 
low land at Rs. 3 per cottah, and tho dock b*isin and tank land at half ratoa. 
We can only say tliat com{>aring tlio ntrt allowed by him with tho rates men- 
tioned in Uie convey anco and loasos produced by Uio claimanu they appear to 
be inadequate and Ulow tho rates to wliicb, in our opinion, the claimant entn- 
{vuiy IS justly entitled. 

“We do not attadimuch importance us Ute aale of the Jaiul for the VVatg-.a>j 
Pumping Stauou by the Port Commuoionere to the Calcutta Muiinpa/ 
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CoriKimlion cvt. tho mto of 3,300 |>or colIaJj. Th» >fufuci'{M»lity ur^ontJf 
roqiurod «v «jnnll nrtn of IaimI i» tluit jwtknUr ioculily toe a StaiJon ; 

no othor laml tlmn Hio Iwwl tha Port CoromiMjonpr* h-wl to mU wquIJ inwt 
thoir nxiuifomoolA { no tho Port Cotniniwtoncr* ctoaffy tt>ok tMlvonUsv of tha 
SIwnicIpality'a ou;;oacioA buU toAdo them jwy a • fftney * price. 

'* Nor <!o wo coniitler iJmt wo can refforO Mr Apjohn as tlonnif*-!/ 

A*alu(hl A Ujinl of t}>o promUoj 0, 7 Acuf S. Ojvnlon Roach Ro<id, at .» Ukh* of 
rupoos. It oppoora that Mr, Apjohn anJ 5Ir. *lshton of tho llrni of JfotLiTi. 
I^lbura and Company hod aomo informal conversation on tho suhjoct of this 
land. BoUi guntlomon soom to havoboon ondoavonnng to AKortain tlvi views 
of tho oUior, 3tr. Apjohn tod Jlr. ^Vshton to Uilak, ho would rocommond to tho 
Port Oonunissioncra to buy ooo'tiiirdof tho promise oi (his flguro, but tt doM 
not appear oortalti Oiat Mr. Apjotin, whonoiUcialtyapproacliodon tho subject, 
would lutvo modo any sudt rocominondation, or tJ:at Uio Port Commiaionou 
would lutvo accepted such rocorsunondalion, tf nuuio to thorn. 

“ThoJudgmooU of tholligb Court roliod on by tho claimant ar» twoia 
fiuiabor, oqo dated tha 13th Augtiat 1003 when tlio Chief ^uitlco ond 3Ir. Justice 
Goidt awordod Rs. 050 a cottah for cortoin ffoatago, and Ra 550 a cottoh for 
certain bock land situatod at tha Junction of tho Watganj and Garden Reach 
Roods, 4s., for land in a very favourable situation and on the Calcutta 
sido of the docks. Tiio othoc JudgmonV is one by Uarington oud Brett JJ., 
Uatod tho 18th Juno 1903. awarding Ra 375 per cottoli for land on tho eouth 
vido of the docks. Tina land foeod tho Mithapukur Road, which coonecta the 
Gordon Roach with Uio Cuevdor Gordon Reach Rood. Tho awards wore for 
tlio premises 11, 12 and 13, Gordon Rcacli Rood, whicl) are situated very near 
tho load wliicli is tho subject of contention in tins caso, and witii coii&idorahle, 
if not e&acUy suiul«u', odvantagos in tlio way of river frontagn. A rut« of 
Rs. 240 per oottoii iros oaordod for No. IS. Garden Roacli, and Rs. 495 per 
cattail for tijo adjoining promlsosu Tlioro appoors to bo uo satisfactory ©xplana' 
tion forthcoming of the difloroncD in tliose ratos. 

** Tho rates specified in Uie convoyancos roliod on by Uie cltumout also 
vary in an extraordinary manrior — running from Rs. 1 ,000 to Ba. 8,000 per 
cottah. Butas the Judgo points out, these coaveyancoa are for sixiaU piocos of 
land situated m the populous quarter of WatgaaJ on tho Calcutta side of the 
docks. Theleasois at tho cote of Rs. 4-8-0 per cottah, but a bonus of Ba 1,000 


was paid which raises the rental to about Rs. 8 per cottah. 

“ Then, evidence has boon given of rents paid in the neighbourhood. Tlw 
iadwituie in favonr of Messrs. Jolm King and Company, dated the 31st Marc i 
1904, sliows that certaia land on tho Calcutta side of tlie docks wos lot to tins 

£rm at tt rental of about Ra 6 per cottah. The ovidenco of thewitnoss, Han 

2.lehaa Ghoso, shows that he poya tout fat fandon. tha SQUtli side of the docks a 


tho rate of Rs. 4 per cottah. 

“ The valuations made by tho expert witnesses cited by the eJaunant so ^ 
differ voiy greatly. Mr. Warwi<^ values tho rood and the riv<*-fcnntago lan^ 

at Rs. 1,000 per cottah and the interior landat Rs. SOO per cottah. • 

values the high l&nd at Bs. 1,009 pet cottah and the interior land at a 
per cottah. Mr. Owen values the high land at Ra 900 per cottah an >e 
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On this appeal, 

Cohe7i, K.C., DeOruytk^r, K.C., and A. M. Vitnrie, (or 
the appellant, contended that the High Court proceeded on 
an erroneous principle in adopting as the basis of valuation of 
the land the value put in previous land acquisition proceed- 
ings between diSorent parties, in connection with an entirely 
different plot of land, and irrespective of and without regard 
to essential elements of dissimilarity in regard to area, 
locality, and special and peculiar advantages. The judgment 
in the previous case relied upon by the High Court was not 
evidence in the present case of the value of the land in dispute. 
The land to which that judgment related had, by reason of its 
position in a highly congested business area at the junction of 
two main traffic thoroughfares, o special and extraordinary 
value, and it had nothing in common with the land now in 
question which could form the basis of comparison between 
the two in estimating their rcspectivo values. In so acting 
erroneously the High Court had disregarded evidence relating 
to other land which in respect of proximity and advantages 
was more similar to tho land now in dispute than that covered 
by tho decision relied upon by the High Court. The value 
of tho land in question ought to have been based on the 
ovidenco adduced in relation to the value of land on tho 
west and south sides of tho docha which as regarded area, 


average. Weconaidot wo should givalhisovoiagoroto foe tho firm land of the 
pro2iii3©3 Nos. 0, 7 and 8, Gatdon Roach, irrospoctivoly of its situation, i.e., 
whether front or back, but wo think ws should give only Iialf this lato for the 
dock, basin, and tank land. Two of tho export wUnoasos on tho side of the 
daimant, Mr. Stovona and Sir. Owen, give lower rates for tho deck basin, and 
tank land and tho Special Judge procoods on tho same principle. 

** As for tho buildings, we Uunk, wo should allow tho daimant tho sum of 
Rs. 1,31,050'2-0 which was tho Collector's ostimato of their valuo. Tho dalm* 
ant is also onUtlod to Bs. SOD as allowed by tho Collector for the removal of 
movables, Rs, S.Odl'O-O for tho value of tho jottios, pontoon and shear-legs, 
to the valuation of which no exception has boon taken during the hearing of 
this appeal. From tho amount must bo doductod tho capitalized value of the 
Government revenue at 20 years* purcltase. The claimant is, of course, entitled 
to the statutory allowonco of 16 i>or cent, on tho amount of compensation 
awarded and to costs in proportion in both Courts. Wo decree the appeal to 
this extent accordingly. Tho cross-objections wore not pressed.*' 
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proximity, and general advantages was shown to possess very 
similar conditions to that now in question. The High Court 
when valuing the land on tho abovementioned basis erred 
also in awarding to tho respondents in addition tho value of 
tho c.xisting buildings otherwise than as old materials the 
valuo of which had been agreed upon as Rs. 20,000. Finally, 
tho High Court was in error in setting osido tho scheme of the 
Special Judge in ascertaining tho valuo of tho land on a. rental 
basis, and had ignored tho fact of Ills special knowledge in 
connoction with such valuation. Tho dato of tho declaration 
of requirement of tho land (20th January 1003) was the date 
to bo considered in valuing tho land. Reference was made 
to tho Land Acquisition Act (lof. 1894), sections 11, 16 , 18, 19 
and 24: Sccrclary of Slalelfor Foreign Adairs v. Cliarlesworth 
PiUing ds Co. (1) and Pranchand Burral v. Collector of Cal- 
cutta (2), a case under tho former Land Acquisition Act (X of 
1870). 

Sir Bobert Finlay, K.C., Sir Alfred Cripps, K.C., and 
iCenworthy Brown, for tho respondents, contended for the reasons 
given in tho judgment of tho High Court that tho amount of 
compensation allowed was not excessive, and that tho valua- 
tion arrived at by tho High Court should bo upheld. Reference 
was made to Ezra v. Secretary of State for India (3) and Land 
Acquisition Act (I of 1804), section 40. 

Cohen, K.C., replied. 

The judgment of their Lordships was delivered by 

Lobd Collins. This is an appeal against a decree of 
the High Court of Judicature at Fort William in Bengal, dated 
the 11th April, 1900, and made in appeal Ho. 68 of 1905, which 
varied the decree of tho Special Land Acquisition Judge of tho 
24-Porgunnah3, dated tho 11th January, 1905, and made in 
Land Acquisition Case Ho. 200 of 1003. 

(1)(1001)LL.R. 26 Bora. 1, 10,17,24; (2) (1870) L L. R. 2 Caje. 103. 

L. R. 28 1. A. 121, 130, 141. (3) (1005) L L. B. 32 Cftlo. 603 ; 

L. B. 32 I. A. 03. 
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The question relates to the amount of compensation |)ay* 
able to tlio owners of ccriiun land on tJm left bank of llio 
Hooghly, near Calcutta, which has been acquired by the Gov- 
ernment of Bengal under Act I of 1801 for the purposca yf the 
Port Commissioners of Calcutta. 

Tlio respondents to this appeal were owners of some por- 
tions, and lessees of other portions, of the land in question. 

On the 12th Juno, 1003, an award was made by tho Land 
Acquisition Collector under Bcetion H of the said Act of 1891, 
in which ho assessed the compensation payable to the parties 
interested in the said premisesaia sum of Rs- 7,57,024-12-9. 

The claimants (respondents) filed a petition of objection 
to tho said award and required tho matter to be referred by 
tlio Collector for tho determination of tho Civil Court. The 
matter accordingly came in due course before tho Special 
Judge of the 24-Pergunnahs appointed to hear and determine 
eases arising out of proceedings under the said Act, who allowed 
a sum of Ks. 54,594-11-11 in addition to the sum aivardcd by 
tho Collector. 

Against this decision tho claimants appealed to the High 
Court. That Court, in a very careful judgment reviewing the 
oarlior awards and comparing the prices realised on sales 
of land in the neighbourhood, having regard to the special 
advantages of, or drawbacks to, their respeotive situations, 
and having heard the evidence of experts on both sides, came 
to the conclusion that the total compensation duo to the 
claimants ought to be increased to tho sum of Rs. 10,13,591*8. 

It seems to their Lordships that there is no question of 
principle involved in this appeal. In fact, tlio main argument 
of the appellant is a practical denial of the right of the High 
Court to review the findings of tho Special Judge, whose great 
experience in such cases, they suggested, ought to outweigh 
all other considerations. Indeed, when one conies to close 
quarters with their objection to tho decision, it Boems to 
itself into no more than thfe, tlmt the Court gave undue wdg 
to the prices paid on the sale of a particular piece of an 
la the vicinity as aSording a guide to the compensation to 


VOL. xxxvr.j 


CALCUTTA SERIES. 


975 


iwarded in tlio case before tliem. It 'is by no means clear to 
their I<ordships that there is any good ground for this sug- 
gestion. ■ 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal should be dismissed. 

. The appellant will pay the costs of the appeal. 

Aypeal dismissed. 

Solicitor for the appellant : Tht Softettor, India Office.. 
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APPELLATE CIVIL. 


Bthn Mr. Justice Siephtn and -Vr. JtutUe VincL* 

NIRAD MOHINI DASSI 

. v. 

HIBADAS PAL DEWASIN.* 

t-Iindu Zaic~-Shcbattship..—Alienatton cf ShthaiUhip, itUer tiivt. 

An rtUoni\tion (truer itvos) of tho oOtceof ehdait, by an arpantuitnah, to n 
dosoly connected member of tlie family wbo soeme to have more interest in 
tho frorahip of tho idol than nnv ono else, nnd tnthout any idea of pereonoJ 
gam, is valid under tho Hindu law 

-VancAaram v. PraruJiankar (1) followed. 

Jiajeshtcar Afu/ficA v Goptshwar Jfulliek (2) distioguished 

Khettcr Chundcr Ghost \' Han Das Bnrtdopodhya (3) nnd Iia}aran\ v. Oonuh 
(4) referred to. 

' Second Appeal by Sriinati Nirad 3Iohmi Dasai, tho de- 
fendant Xo. 2. 

Tlio plaintiff, Shibadas Pal Dewasin, sued to establish his 
title and to recover possession of the land held in khas by 
partition, and of a certain share of tho pala of tho Billeshwar 
Thakuds shdta. 

• Appeal from .Appellate Decree, Xo. of 1907, asainAt tho deervo of 
•Aghoro Chandra Jlatra, Subordiaato Judge of Uunlvan, dat<*d April IS, 1907, 
conUrining tho docroe of Saroda IVia-ad Ihiaerjee. MunsJ of Katwa, dat^J 
July 30, 1900. 

(1) (lsS2) L L, Ih C Dorn. COS. (3) (1S90) I. L. B. 17 Calc. AS?. 

{•2) /l'M7) I. I- ru .Ao car. -dia (4) (IS95) I. L. B. '^3 Bom. Ul 

121 


1609 
July S. 


976 


OALCirm aiUilliS. (VOL. XXXVl. 


1003 

MlRAD 

3I0JIIN1 

DaS3I 

V. 

SutnADAS 

Pal ■ 
Denvabik. 


Tlio facts aro as follows : — 'Xlio plaintiff was tho o^^^^ur of 0 
certain sharo of tUo property in dibputo and, as reversioner, 
was entitled to tho shares in future upon tho death of his 
co-sharors. Tho defendants, except tho defendant No. 2, were 
joint shebaits with tho ptainliff in succession to their predeces- 
sors in interest. Under a deed of arxannaviah executed by 
tho defendants Noa. 5, 0 and 7, who were residing at a distant 
place from tho place of worship, in favour of their matcmai 
undo (tho plaintiff), the plaintiff Iccamo further entitled 
to these defondonts* shares in the jala of tho said Thakur's 
eheba. Upon tho defendants Nos. 1 and 2 resisting tho plaintiff 
from getting possession of tlio said shares of tho defendants 
Nos. 6, 0 and 7, tho plaintiff brought this suit. 

Tho defendant No« 2 contended, inter ofia, that debuiiar 
property and sheba were not partible by tho CJourt, and that tho 
rfannamah was collusive, fraudulent and illegal. 

The CJourt of first instanco decreed tho suit in part declaring 
ho plaintiff’s title to the sheha of tho Thahur ; and on appeal, 
he learned Subordinate Judgo affirmed iho judgment of tho 
Irst Court, holding that the cfllce of shelait was alienable. The 
lefendant No. 2 appealed to tho High Court. 

Bahu KhetUr MoJnin Sen, for tho appellant. 

Babu Naliniranjan Chatterjee, for tho respondents. 

Cwf> odw^ vutt- 

Stetoen and Vincent JJ, Tho plaintiff, respondent ia 
this appeal, sued for certain shares in the pafa of a ^ 

sheba, and in tho property appertaining thereto. His claim is 
based on an- arpannamah executed in his favour by three 
■ o£ the defendants Nos, 5, 6 and 7. He is at present an 
eight-anna owner of tko property in dispute, has a reversionary ^ 
interest in |tli of the remainder, and is tlio maternal undo of 
defendants Nos. 5 to 7. It is asserted in tho plaint, and appears 
to be tho caso/ that tho plaintiff owing to his place of residence 
and other advantages could perform iho sheba of tho Thakur 
much better than defendants 5 to 7, and that this was a 
reason for the arpannamahi. Under these circumstances 
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relying on the decision in Mancharam v. Prans!iankar(l), the 
lower Apj>c]Iatc Court has held that tito ollico of iltilaii was 
alienable by defendants 5 to 7 and that the plaintiff acquired 
a good title under the arfannamah. This dccibicn uas, in 
our opinion, correct. It is true, that tho decision in JIan- 
charam v. f*n3;ij^a«Znr (1) li.as recently been disapproved of 
in this Court (see Jiajeshwar J/u//ict* v. C'opc.5^war Jlullick (2)j, 
but that w.is on tho ground that the alienation was by will. 
At tho same time Maclean C.J. admltstliattliere are authorities 
for such an alienation inter vivos under special circumstances. 
Such special circumstances seem to have existed in tho case 
of Khcilcr Chundcr Ghost v. //ar» Das Dundo}xidhya (3) where 
a transfer inter nirw of an Idol and the lands with which 
it was endowed was allowed on the ground that the arrange* 
ment was a beneficial one for tho idol, because it tended to 
provide for the proper conduct of its worship. Further light is 
thrown on the case by the judgment in Itajaram v. Gontsh (4), 
where Ranqdo J., wlule afiliming the general rule against alien* 
ation, indicates private voluntary alienations as possible. cz* 
coptions to the rule. It is to bo observed that in Mancharam 
V. Pranshanbir (1), tho fact that tho alienation was to a person 
in tho lino of succession and capable of performing the worship 
of tho idol was regarded as u justification for tho alienation, 
and that in Rajeshwar MuUick v.Goptshunr MvUick {2), Slitra 
J. treated “ clear benefit to tho Thakur ** in tho same way. In 
tho present case, therefore, as tho alienation was by an arpan- 
namah to a closely connected member of tho family who seems 
to have more intciest in the worship of the idol than any one 
else, and os it seems to have been made without any idea of 
personal gain, in order to prevent tho interference of the 
appellant who claims herself as an alienee of the interest of 
defendants 6 to 7, we consider that tho case b governed by the 
special circumstances to which Blaclcan C.J. refers. 

The ^•esult is that this appeal is dismissed with costs^ 

• Appeal dismissed. 

(1) (1882) L L. B. 0 Bom. 298. (3) (1890) L L. R. 17 Gala. 557.' 

(2) (1907) I. L. R. 35 Calc. 226. (4) (1898) 1. L. R. 23 Bora. 131, • 
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JIA YWKT . 

ti. 

•MA .MK. 

[On appeal from tlio Chief Court of Lower Eunna at Rangoon.] 

SurmMe Law — Adoption — Kcidtnce oj adoption — Adult nuca claiininy to be 
adopted daughter of chitdleae uncle, and entitUd to hie eetati — Proof of 
publicity of rtlaiionahip and notoriitt) taHnfial — Inferences from jxut.tialC' 
tnetUs and conduct. 

According to tliolaw of Hurmu, (>>* uliicli no format ccromony is necessary 
to constituto adoption, thofact of odojilion can vithor boprovod asha\‘ing 
taken place on a distinct and s{>cciflcd occasion, or may bo inferred from a 
course of conduct wlitcli U inconsistent with ony other supposition. But in 
either case publicity must bo given to tho rclationsliip, and tho amount of 
proof of publicity required will bo greutor in coses of tho* latter category 
when no distinct occosion con bo appealed to. 

In the case of a child leaving its natural parents ond being brought up in the 
house of another personwhotreatsit asn fatheruould achiId,tho inforonce of 
the relationship existing, and tho pubb’eity of the relationship may naturally 
be drawn from the facts of the li\ os of tho parties, apart from their verbal state- 
mentfi. But in the cose of an adult adoption u here tho mforences to bo drawn 
from “ bringing up ” are necessarily absent, it ia ospecinlly requisite to insist 
on adequate proof. 

In this case an orphan ail’ult nioco claimed the estate of a childless uncle, 
with whom it was only natural she should livo, on tho ground that she had been 
taken by him as his adopted daughter when she was over 30 5 ears of age, the 
evidence of the publicity of the relationsliip alleged depending upon tlie testi- 
mony of thecloimant herself, and the statements of the deceased uncle spoken 
to by witnesses, and the consoquonce of upholding tho odoption being the 
disinherison of thoso entitled to succeed* — 

Held, that tho evidence was not sufficient to establish the adoption- 
Where parties might have precluded tho raising of subsequent questions by 
means of an actual, though not ceremonial, adoption in the presence of wit 
nesses, and they had not done so, but had left tho fact of adoption to bo 
inferred from past statements and conduct, adequate proof of publicity an 
notoriety 'of the relationship should bo insisted on. 

^Present: .I.<jnD IIacnamitew, Lord DoNniiiN, Lqhd _CoLi.iN?.'iSiR 
Andkew SooBtr and Sre Arthur Wiison. • - . ' 
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[On appeal from the Chiet Coart of Louer Burma at Rangoon.] 

Burmtst Law — Adoption — EevUnct of adoption-^ AduU nucc ctaiminj ta.be 
adopted daughter of childUe* unde, and tmtUcci to his etUxlc — Proof of 
publicity of rtlaiionship and notoriety tssinliol — Inftrtnees from post^siait^ 
menu and eonduoi. 


According to thoUw o! itiinna. t>y which nu formivl erremouy i$ ncccss&ry 
to coiutUutQ adoption, thofact of lulojitioii cao cither bojirovcd oahaving 
tak?n place on a distinct and sjwcified occasion, or may bo inferred from a 
course of conduct whicii is uiconsi^tcnt with any other eup^ioi^itton. But in 
either case publicity must bo gitcntothorcUtionsliip, and the amount of 
proof of publicity required will be greater in cosca of tho‘ latter cutegory 
when DO distinct occasion con bo appealed to. 

In the case of a child leaving its natural parents and bong brought up in tho 
house of another person who treats it ns a father would a cltUd, tho infettneo of 
the relationship exisUnz, and tho publicity of tho rclationslup may naturally 
bo drawn from tho facts of the hv os of tho parties, apart from their verbal stale* 
mentE, Sut in the case of an adult adoption w here the micrcncco to bo drawn 
from '* bringing up *’ are nccess,anly absent, it is especially roquUito to insist 
on a&ec^ta proof. 

In this case an orphan adult lueco clcumed the (»>tate of a childless uncle, 
with whom itwas only natural she should Ihe, on Uio ground tliat sho hod been 
taken by bim as his adopted daughter when she was over 30 y ears of age, die 
evidence of tho publicity of the relationship oUegod depending upon tJie testi- 
mony of theclaimant herself, and thostatemeuts of tho deceased unde spoken 
to by witnesses, and tho consequence of upholding tho adoption being the 
tU^herison of those entitled to succeed; — 

Held, that the evidence was not sufficient to establish the adoption- 

■Where potties might have precluded tho raising of subsequent questions by 
means of an actual, though not ceremonial, adoption in the presenco of 
neeses, and they had not done so, but had left the fact of adoption to 
inferred from past etatements and conduct, adequate proof of publicity an 
notoriety ‘of tho relationship sbonld bo inriated on. 

* Present.' .T-ono lUcJiAomraf. X.ORt> Dcya/iv, Ltfiip .CoLL>s$:’Sin 
Axnnsw ScoBte and Sir AaTnuB Wwaos. - • ’ -1 ' 
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Aite^vl from a judgment and decree (llith .March 1907) IDQO 
of the Chief Court of Louer Burma in it.s appcllato jurisdiction, 
wlucU reversed a judgment and decree (let May 1900) of the 
bamc Court in its onginal junsdiction. 

Tho defendant was the aj)j)ellant to His Majesty in Council. 

U Mya, a Bunnan Buddhist, died at Bangoon on tlic 
lOtli April lOOo, leaving tho appellant who claimed to ho In’s 
adopted daughter, and two sisters, tho respondents. The 
appellant was the daughter of U Xyein who died in IS9G, and 
Ma Ka who tlied in X'ovcmher 1900. MaKa was U Mya*s sister, 
and the appellant’s case was that, during Ma Ka’s last illness, 
she asked her brother to take care of tho appellant, and that 
ho promised that ho would look after her as his daughter ; 
that after Ma Ka’s dc.ath he did in fact treat her in ever}' way 
as his daughter : that ho gave up his own house in Bangoon 
and lived with her, up to tho time of his death, in her house ; 
and that ho informed a number of people that she was his 
daughter or adopted daughter. 

On 25th 5Iay 1905, tho reapondejits applied to the CJiief Court 
for Letters of Administration to the estate of U Jlya as being 
his bisters and solo heirs. Ou 9th June 1 905, a caveat was filed 
on behalf of the appellant, and on lOtli June 1905, the Court 
ordered the matter to bo tried as a '•ult that being the ordinary 
procedure in such cases. 

On 4th July 1905, the appellant applied that Letters of 
' Administration might be granted to her, and on 10th July 1905 
tho Court ordered the two cases to be tried together. . The 
onlyissuewas — “ Is defendant (appellant) theadopted daughter 
of the deceased ? ” , 

The Court (Bigoe J.) held that the adoption was proved 
and ordered Letters of Admmistration to be issued to the 
appellant. 

The Appellate Court (Ib>vtn and Hartkoll JJ.) reversed 
the decision of the first Court on the ground that though ijp 
particular ceremony was required for adoption among Burman 
Buddliisls.yet some overt act orspeechou the part of tho person 
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adopting was necessary, and that the fact of the adoption must 
bo shown to tho publio and notorious, and that in this ease 
there was no proof of any overt act or of notoriety. The 
Appellate Court accordingly ordered that Letters of Adminis- 
tration should ho granted to tho respondents. 

Tho material portion of tho judgment of tho Appellate Court • 
was as follows : — 

*' It was pressed on usat the hearing of thoappcxvl that (hojudginont of the 
loamod Judgo on the Original Sido contains no finding or statement as to tbe 
rime at \>hich tho adoption took place. It must bo odmlttod tltat t]\at is so. 
Tho learned Advocate for Mn Yurot met tins orgumentby sajtng that tho 
adoption took place when U Mya gave up his own house and moved to 3Ia 
Ywet’a house a few days after Ma Ka*s death. Uis position is that this 
moving of houao was a doflmto uci by wliidi U Myn signified tliat he was 
fulfilling the promise v^iuch ho Iiad made to his dying sister to faico Afn Ywet 
as his own dauglitor end never to part from Ivcr. 

'* 'rhU position is certainly tho Iiighcst wiiicli, on tlie evidence, ila Yuet 
could possibly take up. It seems, houover, to entirely nullify tho obsort'ation 
mode by the learned Judge near tho begimung of hU judgment that disputes 
between U 31ya and lus sisters are of importance ns being the foundation of hU 
determination tliat his sisters should not inlterit from liim ; for the disputes did 
not arise until some years after tlie dato now fixed for tlie adoption. 

** The learned Judge Jios found that U Mya spent a very considerable 
portion of his time after Ma Ko’a death at Knwa and Thongwa, ond there 
is no doubt about the fact. Moreover. X tliink it it certain that when U Mya 
gave up his own house In Bangoon he removed his furniture not to Ma 
Ywet’s house but to Ma Mi’s house ol Kaw a. The giving up of hU own bouse, 
therefore, has very little eignificance ; and if liia porroanont residence was in 
any one place more than another, it seems to have been at ICawa. But, 
o .suming that hi? permanent reridence was at bla Ywet’s house, I find it very 
difficult to eay that that fact can be regarded os signifying that iio had adopted 
Ma Ywat, ” 

After referring to a case cited before them in which it was 
stated that the investigation of these claims was commonly 
undertaUon many years after tho date of the alleged adoption, 
the Appellate Court continued : — 

•* It might be added that tho adopted child was usually adopted at such o 
tender ago that ho or she could not givo any positive evidence of’ tho act of 
adoption from his own knowledge. In both these points the prosonfr 
case is totally different. Ufa Ywet is alleged to have been adopted about 
five years before the suit and when she was about 30 years of as^ 
reason, therefore, for not inristiog on dofinito proof of tho act of adoption 
entirely disappears . . .” 
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After distinguishing the case of Ma Me. OaU v. Ma iMo 
Sayi (1), which had been referred to in argument, the judgment Ma Ywkt 
proceeded : — 3Z***jig. 

“ TIjo odroittod principlo is that tho fclationship must bo public aad no- 
torious, and it is only bocausoin most co&os the adoption took place many years 
bofnro the suit and \vh6n the person adopted was a child, that de&nito evi- 
dence of tho act of adoption is not required. When tho alleged adoption was 
recent and tho person adopted an adult, it lies on the person assorting the 
adoption, in roy judgment, to prove it by deSnite and direct evidence, or 
to give verj' substantial reasons for not doing so. 

“ Tho finding of tho learned Jvtdgo on the Original Side U based on the 
following points which he enumerates — 

1. Ma Ywet's original natural relationship to U Myo. 

5. His promise to her mother when dying to take and treat her as his 
own daughter. 

'* 3. His abandoning Ilia own house and going to live with her in the house 
where Ma Ka hod died, and his continuing to Uve there till ho died. 

** 4. Hia undoubted affection for her. 

" fi. His undoubted desire that she should inherit. 

6. His allusions to her as Itis daughter, and Pong}'i tl No ifein, ond 
Maung Thaw as his adopted daughter. 

** Points 1 and 4 require no remark. 

'*TJ Tifya's promises to Ma Ka do not, I think, amount to a promise to 
adopt MaYwet It was precisely thooccasionon which, if adopiioo wore 
intended, it would have been expressly montionod ; aod it was not mentionod, 

. . . . . . Moreover, even a promiso to adopt 

would avail nothing without proof that tho prombe was earned into effect. 

“ Point 3 I have olroady dealt wiili. 

“ U Mya's desire that Ma Ywot should inliont was jnanifostod near the end 
of his life, and tho only \iow I con tako of it is tliat lus desires to make a gift, 
or o will, or to oxocuto a formal deed of adoption, if they ha\o ooy signifi- 
canto at all, signify that ho hod not yet adopted Iwx; for it sho were odoptol 
nothing more would bo noccssan.' to causo her to inherit. I do not lay stress on 
this, any prudent man might guess that on adoption not elToctod by deed would 
bo liablo to bo contested ; but 1 merely remark tliat tins port of the oNidcnce 
does not help Ma Ywet's rasa 

*' Tlicro remsins the oridonco that U Mya referred to Ma Ywet as hU 
daught'r or adopted daughter, .\ftor giving th« fullest considaratioa to the 
words of their Lnrdsliips of the Privy Council above referTwl to, I think we 
are at liberty to rely on our own kiiowlodgo that Durmons use the words 
‘ father,' * mother,’ ' sou' ami * daughter’, very loosely, and to say that Mr. Dhar 
VOS profoctly correct in saving. would bo qxute natural for ao oldmaa 
hko that to refer to a niece who had lived with him for a long time os his 
daugbtor.* This is the o\ idcnce of a « itnoss for tho napoodcot. 

(1) (loot) LU Ik 32 Calc. 219; I- lU 32 L A. :t 
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Ig09' " Mf. Juali’fo Ui^wo olxsonctl,— * Ono ot JliO iliHU i»/ ihU r.wtj it tlw 

Mx'ywct '’^“y 'Thlcli tlio Wi/fi! e.\ii fw* inforj«)U{f''l info an 

Olhorui&a cyircct Hlatc’iupnt.* t ft^rro wtlh ttiat, ami I vroultl s;*) /.wUu'r and 
Jlii. «ay that thit infinnlty atlAchtvi to iho of oton tfiithful witnf>^'ca wfurn 

rclitlin}; con^crwUioin \tltWt to*»U nl> o liino wlii’n ihoro wat nolhina to 
loful thorn to nltach nny tm|>ort<uic«i to iho mini tuhpU'L 'flio inJlrmity I* 
still grotter «hcn tlio otidonM 1 i.m born fco*inIr*l by o Jiitl^o who i» not 
ncquaiiitcvl AUth lliinnoAO, and wiion the* Utirnioao (orias ti.««d by th» witiic-Mot, 
and tnuislatod ‘ ud<>|)t * and ‘twloplod * li.tV4i not boon riv»niu<I. 

“Tlio lonniotl Judgo r«i«'ctttl, so far at tho trunl whpii'U it conernu'd. all 
tho oviduiico of U yii'a'a stAtoiinutt except llwt of U Sa ifi'in .vnd Thaw. 
Saya ThaWa BLvtoiucnt boonw to ino wxtmnoly incunchidvin Ifo bogia*— 

* Ho told ino about dispu(o) with iib sisters and tlui adoption of hit rucco 
but ho iminodintely fullowa that up by a dotailuil statement which refeni to 
noUilng bub tho coruersation at iMa ICa's dctUi'bod. In cro.vt examination 
again ho says—' In cuntioqiienco of this ho said ho hod brought her up os his 
daughter.’ That is quito a diHorwit thing from ailopllon for tho purj>o*o of 
Inhcritaneo. It was only when ropoatoilly priX'itxl in troM-oxainination that 
he coniiaittod himsolf to tlio stalomont tliat 17 .M,\a mM !io Ixvd adopted hor. 
I think this ovidonco is Aforthloi*. 

liut ftlior oU, tho iwint is whether the relationship of father and daughter 
was public and notorious, and there isnoovddcnco that it was. Tho ovidonco. 
such os it is. relates to private cons'crsatlons betwron UMya and the wunosses. 
ond tho circumstances under which tho statements wore mode aro such that, in 
nearly every case, the witness eooms to Itavo been ignorant of tho relationship 
until it was specially modo laiown to him by a priv'ato conversation with 
U Ilya. Tlua seems to roe rather to indicato that tho relationship was not 
generally known, ond if tho evidence is truo it merely proves thot U Mya made 
statements which may or may not bo true. Tho statements oro odniissihle 
under section 32 (6) of tho Evidonco Act, but their value is not vory groat, and 
they tend to disprovo, ratlier than to provo, that tho relationship of father and 
daughter was notorious. 

' “ To sum up : — Though no particular ceremony is necessary for adoption, 
yet adoption cannot ,tako place without some overt act or spoech on tlio part of 
the person adopting ; and when the person adopted was an odult, ond the act of 
adoption was recent, it lies heavily on tho person asserting tho adoption to 
prove the overt act by direct evideace. Even if good cause bo shown for dis- 
pensing mtli such evidence, the relationship of father and son, or father ond 
daughter, must ot least be proved to have been public and notorious. In tlus 
case there is no evidence whatever of any overt ocfc by which adoption was 
effected. There is also no proof of notoriety. The evidence consists only of 
statomenlsof U Mya, and many of the witnesses say that IT Mj-a said he hod 
adopted 3Ia Ywet before her mother’s death — statements which Ma Ywet is 
obhwed to repudiate because she took out Letters of Administration to hor 
mother’s estate. 

“ The evidence is, in my opimon, altogether insufficient to establish tho fate 
of tho adoption-’ I would, therefore, set aside the decree, and dismiss Ma 
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Yw-et‘« poUtioii, aiiil dccUro'tlial and JIa )fo 

Adminictration to Uio ostato of U M>a." 


entitled to Letters of 11)09 

Ywirr 


On this appeal which was heard cx parte, iU Me. 

DcGruf/t/icr, K.C., and E. U. EddUtioi the appellant, con- 
tended that tho fact of her adoption was sufficiently establish- 
ed. Tho cvidcnco was discussed in relation to tho points on 
which tho original Court relied which aro set out in tho judg- 
ment of tho Appcllato Court ; and it was submitted that on all 
thoso points tho probability was that tho decision of the Judge 
who heard tho ovidcnco wa.-! right ; and that what tho Appellate 
Court held to bo essential to, but wanting in, tho appellant’s 
case, namely, some overt act on tho part of tlio person adopt- 
ing, and tho notoriety of tho fact of adoption were satisfactorily 
proved. Refereuco was made to J/a J/e Gale v. .1/a Sayi (1), 

Ma Gum, v. J/a Gun (*i), .1/a Bwin v. J/o yin (3), Maung 
Aiiig V. J/a Kin (4), J/a J/em GaU v. J/a Kin (5), J/a Cyan 
V. Maung Kywin (0), Ma Thine v Da Pe (7), J/a Sayi v. 
MaMeGale (8), 2[aTaiShwe v. Kau Gyi (9), and Chan Toon's 
Principles of Buddhist Law*. 

Tho judgment of their Lordships was delivered by 

Lord Dunedd.*. Tlie only question in this appeal is ^ 

whether Jia Ywet, the appellant, has proved that she was the 
adopted daughter of tho late U Mya, who died in 1905. If 
sho was, then she inherits U Jlya’s estate. If not, that estate 
is inherited by the respondents, 3Ia JIc and JIa 51i, the sisters 
of the deceased. 

ila Ywet is the daughter of Ma Ka, who was another sister 
of V Mya. 

Ma Ka died in 1900, and up to that time there ^vas no ques- 
tion of adoption, asMaYwettook out Letters of Administration 
to her mother as her child. 

(1) (1904) L L. R. 32 Calc. 219, 22S; (5) (1893) IChaa Toun's L. C 168, 

L. B. 32 L A. 72, 75. 170.172. 

(2) (1874) 1 Chan Toon’a L. C. 147. (6) (1895) 1 Chan Toon’s I- C. 393. 

(3) (1878) 1 Chan Toon’s L. C. 151. (7) (1897) 2 Chan Toon’s L, a 53. 

(4) (1893) 1 Chan Toon’s L. C. 167, (8) (1901) 2 Chan Toon’s L. C. 181. 

• J61. (9) (1899) 2 Upper Burma Rep. 142. 
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The story of the appellant is that, oh the deatli-bed of her 
Ma. Ywet mother, her uncle U Mya promised her mother to adopt her, 
Ma. Me. and that after her death he did so. Admittedly there was no 
speciho occasion on which this iras done by any quasi-cere- 
mony or in presence of any -witnesses or other persons. 

It is said, however, that ho acknowledged to other persons 
the fact that ho had adopted her, and that his Ufa and conduct 
in relation to her w'erc consistent with the fact. Tliis is dem'ed 
by the respondents. 

Tile learned Judge on the Original Side, before whom the 
suit depended, found that the appellant had sufficiently proved 
the fact of adoption ; but this judgment was reversed on appeal, 
the learned Judges of the Appellate Court holding that the 
appellant bad failed to make out her case. 

It has already been laid do-wn by this Board that, according 
to the law of Burma, no formal ceremony is necessary to con- 
stitute adoption. One may go further and say that, though 
adoption is a fact, that fact can either be proved as having 
taken place on a distinct and .specified occasion, or maj' be 
inferred from a course of conduct which is inconsistent with 
any otlier supposition. But in either case publicity must be 
given to the relationship, and it is evident that the amount of 
proof of publicity required will bo greater in cases of the latter 
category, when no distinct occasion can be appealed to. 

The present case is one of these, and it is on the question 
of the want of publicity that the learned Judges of the Court 
of Appeal have differed from the Judge of original jurisdiction. 

In many cases the inference of the relationship existing, 
and the publicity of the relationship itself, may naturally bo 
taken from the facts of the life of the parties apart from tho 
verbal statements of those concerned. Thus when a child who 
has natural parents leaves those parents and its own home, 
and is brought up in tho house of another who treats it as a 
father would a child, the inference is not difilcult to draw, and 
the facts from which that inference is drawn are public facts 
necessarily kno-wn to all the person’s friends and acquaintances. 
Some of the decided cases are instances of tliis sort, Bi tho 
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present case such considerations are unavailable, because 1009 
before adoption is alleged to have taken place, Ma Ywet was Mi y^vbt 
30 years old, was an orphan, and, as the niece of a childless 
uncle, was a natural person to live wth him. 

Accordingly the evidence of the publicity of the relation- 
ship alleged really comes to depend upon the testimony of 
Jla Ywet herself and the statements of the deceased U ^lya 
spoken to by some of the witnesses. Tlie learned Judges of 
the Appellate Court have held that the testimony falls short of 
being satisfactory. Their Lordships arc unable to say that, in 
their opinion, the learned Judges are wrong in this opinion. 

In the case of an adult, when the inferences to be dra^vn from 
“ bringing up ’* are necessarily absent, and where the conse- 
quence of adoption is disinlierison of tliose entitled to succeed 
by law, it is, in their Lordships* view, cs]>ccially necessary to 
insist on adequate proof. It would have been easy for the 
parties, by means of an actual, though not ceremonial, adop- 
tion ill presence of \vitnessc3, to have precluded tljo raising of 
subsequent questions. \Vhcre that has not been done, and 
where the fact of adoption is left to bo inferred from past state- 
ments and conduct, it is, in their Lordships* opinion, a salutary 
rule that adequate proof of publicity or notoriety of tlie rela- 
tionship should bo insisted on. 

Their Lordships \vill, therefore, humbly advise His Jlajesty 
that the appeal should bo dismissed. 

As the respondents have not appeared in the appeal, there 
\rill bo no order as to costs. 

.Ip/zoi/ 

Solicitors for the appellant . Saiidason, Alkin\ Lee d: Eddxa, 


3 . v.w. 
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ORIMiNAL REVISION. 


Bt}on Mr. Justice Coze and Mr. Justtce R'jvu. 

AKALOO CHANDRA DAS 

July 20. 

aMOHESH lal,» 

TolU-^Bitpuie eonccmtng the rtyht to collect market tolh and not (he potseeshn 
of the viarkct land — Poteeeaton under ekrarnama aa agent of co-aharerfor 
coHeclton of tolla and didaion of profUa'^urUdiciion of MagUtraU — Critnitud 
Procedure Code [Ad V of 18DS) a. 145. > 

Section 145 of the Crtnanal Procodure Code does not apply to a dispute 
relating to the rights of co-sborers to collect tolls in proportion to their res- 
pective ehoros in a hdi and not to tlio possession of tlio hd( itself. 

Where cue of tiro co-eharars ivas entitled under on ekrarnama to collect the 
tolls of the whole market and to dhido the profits with the other co'sharer 
at the end of the year, and the lessee of the latter attempted to collect his 
lessor’s shore independently 

Reid, that the Magistrate had no junsdiotipn to take proceedings under 
section 145 in such a cose. 

A Magistrato cannot under the section determine the method by which the 
possession of the parties is to be esercisod or the agency by which the party in 
possession is to collect the profita of land. . 

Nrilta Oopal Bingh v. Chandt Ckaran Singh (1) followed, 

Sri Mohan Thakur v. Norsing Mohan Thakur (2) distinguished. 

Tarujan Bibee v. Aaamuddi Separi (3) referred to. 

Dhajtsssub Lal and Matboor Mohan Dae were -the st- 
-puinidara of the Gohatta BoJarampur hat in the district of 
Purneah, and held therein ten-annas and sis-annas ebares res- 
pectively. InNovember 1000, Matboor executed an elcranuxina 
empowering Dhanessur to collect also his six-annas share of the 
tolls in ijmali and to divide thoproportionate profits annually 
between them. On the death of Mathoor his son, the petitioner 
Kristo Mohan Das, became his heir, and ho leased his undivided 
share in the hdl to the petitioner, Ahaloo Chandra Das, in ijdra 

* Criminal Revision Ifo. 648 of 1009, against the order of S. Karsm Hussi»» 
I>eputy Magistrate of Fumeoh, dated March 24, 1009. * 

(1) <1P0CJ 10 C. TT. N. 1088. (2) ( 1809 ) I. L. R. 27 Cole. 250. 

(3) <1000) 4 C. \V. H. 426. 
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on tho 27th January 1909. The opposite party, Mohesh Lai, who 

had succeeded his father, Dhanessur, continued to collect the Asaloo 

CHAITDai 

16-annas tolls after tho death of the latter. On the Slst January, Das 
A kaloo went to tho hdt with a body of men and tried to collect jioMaH 
tho six-annas tolls by force, whereupon Sfohesh Lai complained 
to tho police who, after inquiry, Eubmitted a report the next day 
recommending proceedings under sections 107 and 144 of the 
tho Code against the petitioners. Thereupon tho District 
Magistrate of Piumcah issued notices under section 144, and 
drew up a proceeding under section 145 of the Cede, on the 9th 
ultimo, against Mohesh Lai as first party and Ahaloo as second 
party, to which tho petitioner, Kristo Mohan, was subsequently 
added as a party with his lessee. Mohesh Lai filed a written 
statement on tho 22nd instant admiting that Kristo Mohan 
was entitled to a six-annas share and was in possession thereof, 
but ho claimed to have tho right under the ekrarnania to collect 
tho whole of tho tolls. Tho share of Mohesh lal was admitted 
by Kristo Mohan in his written statement, but his right to 
collect tbo entire toll was disputed, and the genuineness of the 
ekrarnania impugned. Tho District Magistrate by his erder, 
dated tbo 24th March, declared Mohesh Lai to be in possession 
of tho hat, whereupon the petitioners moved the High Court 
and obtained the present Rule 


Babu Dasharaihy Sannyal {Babu Htmtndra Nath Sen and 
Babu Ramani Mohan ChatUrji with him), for the petitioners. 
The ekramama was personal to its parties and is not binding 
upon Elristo Mohan. The dispute is one as to the right to 
collect the tolls of the hdt and not as to the possession of it, and 
section 145 does not apply. He relied mainly on Nrilla Gopal 
Singh V. Chandi Charan Singh (1) sjidi Radha Raman Ghost 
V. Baliram Ram (2). 

Mr, Chatterjee {Babu Jotindra Nath Banerjee with him), for 
the opposite party. The deed is binding on the successors 
of the p^ies to it. Mohesh La] has all along collected the 


(1) (1906) 10 c. w. N. loss. 


(2) (1904) L L. R. 32 Calc. 249. 
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3^^ tolls of the hdi and is in possession. Section 145 applies to 

Akaloo this case : Sri Mol\xin Tkakur v. Naraina Mohan TTiakur d). 

ClIA>CDEA ' 

Das Cur. adv. vult. 

V. 

Moecsu 

Lai/. _ _ 

CoXE AUD Ryves JJ, Tins is a Rule on the District 
Magistrate of Purneah to show cause why an order under sec- 
tion 145 of the Criminal Procedure Code should not bo set aside 
on the ground that tlie IWagistrate Iiad no jurisdiction to pass 
any order in respect of the subject-matter of the dispute in 
which the parties claimed to be jointly interested. 

The Magistrate has submitted an explanation, but does not 
refer therein to the difficulty which has occasioned the Rule. 

It appears that the first party, jMohesh Lai, and Ivristo 
^lohan Das of the second party, are entitled to the market in 
dispute. , Tiio former is entitled to ten annas and the latter to 
she amias. Akaloo Chandra, the other member of the second 
party, ia a lessee from Kristo Mohan Das. The Magistrate 
finds that Molicsh Lai of the first party obtained an agreement 
from the father of ICrishto Mohan Das authorizing him to make 
colJections of the whole of the toUs, and to divide the shares 
at tlio close of each year. Under this agreement he collected 
the whole of the tolls. Akaloo attempted to collect a si.t-annas 
^hare but was prevented, and has never been able to enfoico 
his rights. The wTiten statement of the first party fully admits 
that Kristo Mohan Das not only is entitled to a six-annas shore 
of tho eoUectioiw from the market, but is actually in posscs- 
nion thereof. Indeed, if Mohesh Lai in collecting his share 
on hw behalf, and giving it to him, it is difficult to see 
liovv Kristo ilohan Das* po*»hes.sion can bo denied- There w 
notliing to show that this agreement is irrevocable, and Mohesh 
Lil’s collection of tolls under it mu.'^t, wo think, bo regafde<f, 
j.<^ far oj* tlie six-annas nbaru is concerned, as a collection by 
iiim of KrLto Mohan Das* tolls in tho capacity of Kristo Alolian 
Da.'* agent. This licing>*o, we do not think that the order of 
tho Magistrate can be regarded as within JurLdietion. U® 


UHiivJi Li^ii e? cjc. ‘jyj. 
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is entitled to decide wliich of the parties is in possession. Hero 1909 
the possession is undisputed, and the only dispute that exists AkIZoo 
relates to the machinery by which Kristo 3Iohan Das exercised 
his possession. The view that we take appears to ua to be sup- jjonEsa 
ported by the decision in the case of Nriita Go-pal Singh v. Lai- 
Chandi Charan Singh (1), the circumstances of which case are 
very similar to those of the case now before us. Doubtless, 
if ilohesh Lai was in possession in tho capacity of a lessee 
or under some agreement that Kristo Mohan Das could not 
terminate, tho position might bo different, and in such a case 
an order under section 146 of the Criminal Procedure Code 
might perhaps be permissible. 

The learned counsel for tho opposite party relies on tho 
case of Sri Mohan Thahur v. i^arsing Mohan Thakur (2). Tliat 
case, however, was distinguished in the case which wo have 
already cited, and tho effect of tho previous decision, on 
wliich it was to a great extent based, is somewhat weakened by 
tho decision of tlio same learned Judges in llie ca.'^e of Tnutjan 
Ihbee v. Asanutddi Depart (3). 

Wo tliink that the findings of tho Magistrate are tanta- 
mount to a decision tliat the second party in in ])o^^e^.^ion of 
tho six annas of the disputed market, and. that being so, ue 
think tho Magistrate had no jurisdiction to pass orders under 
section 145 of the Criminal Procedure Code He caimot decide 
under that section the method by which the posse&sion is to be 
exercised, or tho agency by wliich the person in ix)s*cssion i.s 
to collect tho profits. The Rule is accorduigly made ab^olute. 

Tho costs, if paid, will bo refunded to the jietitioners. 

DuU absolute. 

(1) (190C) 10 C. \V. X. loss. (2) (1899) L L. R 27 Calc. iSX 

(3) (1900) 4 a W. X. 420. 


c. u. X. 
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INSOLVENCY JURISDICTION. 


Sefore J/r. Juilicc Fletcher. 

1309 In re OFFICIAL ASSIGNEE’S COM^nSSION.* 

July 23. 

Official Aftignec^Salt of ImoIneniU Bttaie — Commushn on tale of mortgaqed 
proptriy—-lndian Intolvency -Act (II dt 12 Vit. c. 21) sa. 19, 21, 3t—Su‘ 
ptoM Courlh* Officen .Act (XF of 1S4S) at. 1, 2 — Praeiice. 

On the appUcatioa ol the raortgageo, lui order was mode in Insolvoncy 
procoodingB directing the Ofllcicd Ae&ignoe to sot! certnin immovoabio properties 
bdonging to an insoU'ent, but which were subject to a mortgage 

Held, that the OCdciai Assignee was not entitled to charge e commission out 
ol the insolvent’s estate on the /ull value oC the properties sold, but ouly on 
the amount coming to the inoolvont’s estate. 

Held, also, that although the practice oi tlds Court for over thirty years ' 
hod apparently been to allow such commission, it was contrary to the provi* 
sions of the Indian Insolvency Act (l\ &13 Vie. c. 31) and (ho Supreme Courts’ 
Officers Act, I8i6. 

in re Howard Urothera commented on. 

The facta ato aa follows. Certain immoveable properties 
belonging to an insolvent were under a mortgage. • The mort- 
gagee, ■with the consent of the Official Assignee, applied for an 
order authorising the said Assignee to sell tho mortgaged pro- 
perty in order that the mortgagee might bo paid off. * Tho order 
was made, but when it was dra'wn up tho Official Assignee 
found that instead of being allowed the usual commission on 
tho full value of tho mortgaged property, ho had been allowed 
commission only on the amoimt actually coming to the 
insolvent’s estate. An' application was, therefore, made for 
leave to speak to the minutes, so that the order might be 
altered and commission allowed on tho full value of tho mort- 
gaged properties. 

Jlr. ^ora6 {Mr, Camdl with him), for the Official Assignee. 
For over tWrty years tho Court allowed tho Official Assignee 


Application in tho matter of Booku Bohari Gboee, an Insolvent. 
(1) (1874) 13 B. I.. R. App. 9. 
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a commission on the full value of the properties .sold by him, 
whether they were mortgaged properties or jiot. 

[Fletcueu J. Is ho entitled to a commission except on 
the amount coming to the insolvent's estate ?] 

Yes, ho has been allowed the usual commission on the full 
value of the mortgaged property. The practice is now well 
settled and ought not to bo disturbed : ^ohokxshore Sarma 
Roy V, Hart Xath iSar»ia Roy (1) and Kusuxn Ktimari Roy v. 
Satya Ranjan t)aa (2). When he sells these properties, he does 
notdoso in his character os Oflicial Assignee Hedoes sointhe 
character of an auctioneer. Tho Court is not bound to select 
the Official Assignee to sell such properties, but generally he 
is appomted ho being the most convenient person. This 
practice of paying tho commission on the full value sprang up 
since 1794. It is true that this practice has not been uniform 
till 1876. There are, however, some orders even before this. 
The only reported case on tliis point is In iht matter of Houxird 
Brothers (/7J5oft'ea/s) (3). 

[FLETCUEn J. It does not seem that tho provisions of the 
Supreme Courts* Officers Act of 1848 wore placed before the 
Court in that case.] 

"When the Official Assignee is acting under an order of the 
Court, that Act would not affect him. (Refers to a large number 
of instances occurring since 1874, where such commission was 
allowed.] 

• Cur. adv. vult. 


im 

Ojtjcul 

AsSlONEZ’g 
COMUISSION, 
In re. 


Fletcher J. This case has been mentioned on the appli- 
cation of tho Official Assignee to speak to the minutes of an 
order made in Insolvency Proceedings directing the Official 
Assignee to sell certain immoveable properties which are sub- 
ject to a mortgage. The order was made on the application 
of the mortgagee with tho consent of the Official Assignee. 
The reason that tho Official Assignee has required that the 

tl) (1884) L L. R. 10 Calc. 1102, lUO. (2) (1903) L L. R. 30 Calc. 999, 1003. 
(3) (1874) 13 B. L. B. App. 0. 


126 
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1909 minutes should bo Hpoken to w on account of tho Chief Clerk 

OrriciAt having drarni tho minutes of tho order as allowing Iho Olhcial 

(^SssioK. Assignoo’s commission only on tho amount coming to tho in- 
solvent's estate, whereas tho Official Asaigiico claims that ho 
FtETCHKn J . is entitled to commission out of tho insolvent's estato on the 
full value of tho property. 

Tho matter is one of considcrablo importance. In some 
oases tho commission that has been paid to tho Official /Vsaigneo 
in respect of tho sale of tho immovcablo property of on insol- 
vent out of tho insolvent's estates when tho same has been 
subject to mortgages, has worked out ot a vciy high percentage. 
Tho Official Assignee says, however, that ho has been allowed 
by tho Court for so many years to charge theso commissions 
that tho settled practice to allow him tho commission must bo 
taken to bo valid. 

Now, tho office of tho Official Assigneo is constituted under 
tho Indian Insolvency Act, 1848. In that Act thcro oro throe 
sections that aro most important with rcforonco to this appli- 
cation. Tho first is section 10 and is as follows ’ 

“And be it enacted, that no remuneration whatever,” 
(and to my mind tho word remuneration is very important) 
“ whether in the shape of commission or otherwise, shall ho 
received by any Assignee, except in tho manner nor beyond 
the extent hereinafter allowed ; (that is to say) tho Court- 
may allow a fair remuneration to the Assignee or Assignees out 
of the sum to be distributed as dividends, and make an order 
accordingly.” 

Tho other two sections are sections 21 and 31. Section 21 
defines the duties of the Official Assignee upon tho adjudication 
and directs that ”he shall, with ail convenient speed, take 
possession by himself or by means of messengers of tho Court, 
or by other fit and proper peraons, of all tho real and personal 
estate and effects of tho insolvent of which immediate posses* 
sion may bo obtained, and shall uso his best endeavours to 
soizo, obtain, recover, and reduce into possession, as speedily 
a.s possible, the rest of such estato and effects, and all debts, 
claims, and choses in action, which by virtue of his appointment 
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under this Act, and of tho vesting order or adjudication, 
ho shall have been empowered to obtain, recover, and get in.” 

Section 31 sets out the duties of the Assignee as to realisa- 
tion of tho insolvent’s estate and runs as follows : — 

“ The Assignee or Assignees shall, with all convenient speed, 
make salo of tho property and cflfocts of the insolvent : pro- 
vided nevertheless, that the Court shall have full power and 
authority, upon the application of any insolvent, or only 
creditor or mortgagee of such insolvent, to delay or postpone 
the sale of any property, and to make such other order 
respecting the same as to such Court shall seem meet.” 

Tho statute, therefore, provides that it is tho duty of tho 
Official Assignee to sell tho property of tho insolvent with all 
convenient speed, and as to his remuneration for doing so, tho 
Act says tho only reward that ho is to get for so doing is a com- 
mission on the amount to be distributed as dividends. If, for 
the purpose of realising tho estate more favourably, it is 
necessary for tho Official Assignee to joii» with tho mortgagee 
in selling tho property, there can bo little doubt that it is his 
duty to do so. There can bo little, if any, more trouble in 
selling tho equity of redemption in a property than in selling tho 
property free from incumbrance. I can seo no warrant for 
saying that tho Official Assignee is entitled to calculate his com- 
mission on tho full value of tho mortgaged properties 'Li fact 
ilr. Zorab, for tho Official Assignee, had to admit that the 
Official iVssignco could nut clatur Ins commission os Official 
^Vssigneo, but ho claimed it qua auctioneer. But on that view of 
tho COSO, tho Official A!3>ignei* is met with the provi.'tioixs of the 
Supremo Courts’ Officers Act from which provisions tho Court 
cannot dispense him. Besidc-s which It can hardly bo suggested 
that a trustee haring j>o«cr to sell by auction can employ 
himself as tho auctioni'cr and charge tho trust estate with Lis 
commission os auctioneer Tho only difficulty in thecae is 
that Iho Official Asiignoo has been iK*rmittfd for many y cars to 
take those commissions. Up to iho year 1S75, the orders pro- 
duced before mo apjsear to varj*. From that da:e aj'pcrrn’.Jy 
tho orders have allowed tho Official to toko the 


1009 

OmeuL 
AuiOXZZ'0 
UojunsslOK, 
In re. 

Flctcbcb J. 
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1000 commission now cinimcd. Tlvo only reported caso, Uowover, 
Ofwcuj/ appears to bo In re Hotcard lirothcra, InsolvcnU (1), and the 
attention ol tUo Court m that caao wivs not calU-dto tho 
*'* • Supremo Courts* Ofliccr.s Act. Having rcgartl to tho very 
Kf.ET<'iiK« J. express words used both in the Indian Insolvency Act, 1818, 
and the Supremo Courts* Oftieers Act, I think that the order 
as drawn up by tho Chief Clerk is correct. 

This application, therefore, fads and must be dismissed, 

* Application re fused. 

a. c. iL 

{1)(I874) 13 ». h. «. npp. 0. 
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Uffort .tfr Coj« (i»«t .t/r. J\i»iice Ryi'ff. 

ilAUK PRATAP SINGH 

V. 

KHAN .MAHO.^IED.* 


■ Hioh Court, jufMdiotion o)~-Pou'tr lo revise onltra o) d!»fhiir>ft l>y rrwrffnry 

MagtitraUn, and to rfirfct /ortArr — Crimttuil Procedure Code (/let 

V of 1838] M. 423, iSQ-.-Cbarttr (24 oiMi 25 Vie., e.104] «. IS. 

TUe High Court has power, under section 439 rend with section 123 of the 
Criminal Procedure Code, to rovib® an order of discharge passed by a Preei- 
deaicy Magistrate and to direct a further inquiry, it there are good reasons for 
doing so, nlthougii no question of jurisdiction arises in tiie case. 

UariDatt Sanyatv. San(uUa(l), Cotvine v. JCrijto IZiehore OMe(2), Dawirt 
3rondul v. Beni Maditab Banerjce jS) and Emperor v. For^'ironAM (4) 
followed. Bclltw V, ParJ-cr(6) referred to. 

Oharoobala Dabee v. Barendni Nath Moiumdar (0), Kedar Nath Eonyaf v. 
KMtra Nalh Sxkdar (7) and Debi Bit* SAro^ v. Jvtinal Dungarwai (8) discussed 
and dissented from. 

Tlw High Court c^mot interfore, under section 15 of tho Charter Act, wth 
the Older of a subordinate Court on the ground of an error in law, but only for 

• Criminal Revision No. 710 of 1909, against the order of P. N. Dott, 
Fourth Presidency Afagistrate of Calcutta, dated May 27, 1909. 

(II (1888) r. L. R. 16 Calc. 608. (6) (1903) 7 C. W. N. 621. 

(3) (1899) I. L. R. 26 Cidc. 746. (0) (1809) I. L. R. 27 Calc. 126. 

(3) (1001) L L. R. 28 Calc. 652, 6(57. (7) (1907) 6 C. L. 3. 705. 

(4) (1902) L li. R. 27 Bom. 84. (8) (1906) I. U B. 33 Calc. 1282. 
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aa error affecting jurisdiction, that is, either a vont or refusal of jurisdiction 1909 
or an illegality in the exercise of it. Malik 

Tt) Ram v. HaraiiLh (1) and Corpomtton of Caleuita v. Bhupati Ron C/wir- Pratap 
dhry (2) referred to. SixoH 

■\Vhore on the admission of the accubed an offence of criminal misappro- Knls 


priation might have been established, and the Magistrate did not consider or ilAHOUKO. 
elicit motters of \ntal importance in the case • — 

Held, that there had been no proper inquiry into the charge, and that there 
n ere priind facie grounds for directing a further inquiry. 

Ram Lojan Dhol>i v. Jnglit ^3) and Hart iloodt v Kumode (4) distinguished 

Thb petitioner, -who was a military contractor at Rawal- 
pindi, entrusted the opposite party, Khan Mahomed, from time 
to time, tvith various sums of money, amounting to Rs. 3,550, 
for the purchase of Hessian cloth and other articles as a com- 
mission agent. It appeared that the latter deposited Rs. 300 
with the Budge-Budge Jlills and spent another sum in tlie 
business he undertook, leaving a balance of Rs. 2,774 in hand, 
which, it was alleged, ho refused to return though called upon to 
do so. The police thereupon charged him ivith cheating and 
criminal breach of trust under sections 420 and 409 of the Penal 
Code before the Chief Presidency Magistrato, and the case came 
on before the Fourth Jlagistrate for trial. Ho admitted before 
the latter the receipt of Rs. 3,550 for the purposes specified 
by the complainant, and a present credit balance of Rs. 2,774 
which, he stated, was never demanded from him by the 
petitioner. On the 1st JEay 1909 the Magistrate held that 
the charge of cheating would not lie on the facts, but ho found 
that the accused was entrusted with the money by the com- 
plainant withiutho meaning of section 405 of the Penal Code, 
and that ho had spent part of it not in the way he should have 
done but in distinct violation of the terms of the trust. He, 
however, referred the question of the liability of the accused 
to the High Court under section 432 of the Criminal Procedure 
Code. On the return of the reference with the directions of 
the High Court that it was open to him to frame either alter- 
native charges under sections 409 and 420 of the Penal Code, 
or a charge under section 409 thereof, according to the state 

(1) (IS7.'>) I. L. R. 1 .VII. 10. |3) Unrvpor1«<d. 

(2) (ISOS) L L. R. ’JS CaIc. 71. (I) 
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inquiry in i case in which a fttjsidcncy ilagistrato has dis- 
charged an accused person, and reliance has been placed on 
throe rulings of this Court to which wo shall refer later. 

Wc think it must bo conceded that wo can only interfere, 
if at all, under section 439 of the Code. There is hero no ques- 
tion of jurisdiction. If the Magistrate bos erred, his error is 
merely one of law. It was held in Tej Ham v. Harsuhh (1), 
which was follou ed in Corporalioti of Calcutta v. Bhupati Boy 
Chouxlhry (2). that a High Court cannot interfere, under 
section 15 of the Charter Act, wth the order of a Court 
subordinate to it on the ground of an error in law. There must 
bo an error that affects jurisdiction — either want of jurisdic- 
tion, or a refusal of jurisdiction, or an illegality in the exercise 
of jurisdiction. This view is also expressed in Kedat Nath 
Sanyal v, Khcira Xath Sikdar (3). 

As to our powers under the Criminal Procedure Code, apart 
from the case law, no would have bad no hesitation whatever 
in holding that this Court has ample powers to interfere. Sec- 
tion 435 enables us to call for the record of any proceeding of 
any subordinato Criminal Court, and it is beyond doubt that 
the Court of a Presidency JIagistrate is such a Court. Having 
called for and received such record, our powers of disposing 
of the caso arc enumerated in section 439, and we are enabled 
to exercise “ any ” of the poAvers conferred on a Court of Appeal 
by section 423, among other sections. One of tho powers 
conferred on this Court as a Court of Appeal is the power of 
directing that an accused be retried or committed for trial. It 
^ seems to be quite clear that in a case in which a Presidency 
Magistrate acquits an accused person, this Court may, in the 
exercise of its revisional jurisdiction, for propel reasons, set 
aside tho order of acquittal and order a retrial or commitment 
to tho Court of Sessions : Bdlew v, Parker (4). It would be 
strange if tho Legislature enabled us thus to interfere in the case 
of an acquittal, but, nevertheless, gave us no power of inter- 
ference in tho case of an order of discharge. 

0) (1876) L L. R. 1 All. 101. (3j (1907) 6 C. L. J. 705. 

(2) (1898) I. L. R. 26 Calc. 74. (4) (1903) 7 G W. N. 62L 
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The cases on which reKanco has been placed are Nath 
Sanfjal v. Kkeira Nath Sikdar{l), Dehi BuxShro^ v, Jutrml 
Dungarival (2) and Oharodbala Vabee v. Barendra Nath Mozuin- 
dar (3). 

In Kedar Nath Sanyal v. Khetra NathSikdar (1) the appli- 
cation to tJiis Court was made under section 437 of the Code of * 
Criminal Procedure, and it was there held that that section had 
no application to a Presidency Magistrate. In Debi Bux 8hro^ 

'f. Jvtrml Dufigarvxil (2) it was held that “this Court cannot 
direct a further inquiry under section 437, neither have we 
power to interfere under section 439 of the Codo.’^ Put 
there, as the report says, it ivas not contended that this Court 
could interfere under either of these sections. The argument 
of the learned Advocate-General in support of the Rule rested 
on the assumption that this Court could interfere only under 
section 16 of the Charter Act. Tins case is, therefore, not a 
strong authority on the question now raised, and the 
that this Court could not interfere under the provisions of the 
Code may be regarded as obiter. Charoohala Dahee v. Barendra 
Noth ^lozumdar {Z), however, is a distinct authority for the 
proposition that this Court cannot interfere under the Code. 

Oji page 129 of the report, the ratio decidendi is expressed as 
follows : — “ Section 439 confers on the High Court, as a 
Court of Revision, all the powers of an Appellate Court under 
section 423. But section 423 does not enable a Court of 
Appeal to direct that further inquiry be made into a case in 
Avhieh an order of discharge or dismissal may have been 
passed. Section 423 confers a power to direct further inquiry 
only in respect of a case of an appeal from an order of 
acquittal, and that this power is so limited is shown hy an 
express enactment in section 437 to provide for such orders 
being passed.” This is the only reason that has ov<^ been 
assigned for the view that the High Court caimot order 
further inquiry after discharge by a Presidency 3Iagistrate, 
and it may reasonably bo inferred that it was for this reason 

(1) (1907) 0 C. L. J. 703. (2) (IDOS) 1. L. 33 CaJc. >2«2' 

(3) (1899) I. L. B. 27 Cole. 126. 


i*Or^' XXXVf.l CALCOTTA SEIlIEis. 

th.it ‘ihr lo.imf^I hrltl in Ihc two other c.i.sc.^ ci(c<l 

tint the f'ourl multi not iijtcr/orc under Iho Code. 

Kx.ictly t!ie r)p}n»ito view u-.m Ukcii in Co/li7/c v. Krista 
Kikh^rr Ihkr{\). .i:j l m .m uure{>nrtc(I rA-cof thin Court which 
>« rrJrrrp I J i ju thf' ju Jjnienl in Chiroobila Dibce v. Birendra 
^fo^u^n1^r {'2) Cndrr the-^e rirctun^taucc-'. wc would 
l».iic cxpmlcl th.it the Ir.inietl .lud^en who decided thi-< latter 
r.i^e would hate rrffmnJ tlje f{Ut'>t)on to a KuJJ IJe/iclj, and wo 
would hive thought it neTo-^viry now •u» toTefer it , if we did not 
think that .1 Full Uenrh nf thin Court had already decided tlio 
|K>int. 

In tile Full IleJirh ra-'e of Dtctrbt Xalh .Ifondid v. j5cn» 
Iljnrrjfr (H), Cho'e .) . at |»aget»(J7, Is rejiortcd to have 
Mid — “It is. however, Mid that «eoti««s 4.76 and 4'M do not 
apply to l*rcddcney Maghtratea (sre the ob'crvalioiu of thy 
leimed Cliicf Justice in QuffU’Kinprfi* v Dahyobtn-l D.iss (4)j, 
hut, conceding ih.i; tliis m so. there e.m he. I thi/ik, no douht 
that M'Ctiuns 433 and 130 are applicable . and they confer upon 
the High Court the jiowcr of hcndfng for the record of any 
inferior trihutn), and rever.^ing tlie order of the .Magistrate, 
including thu power of ordering a further inquiry in the case of an 
improper <Iischarge .\ud this was the view that was adopted 
ill rcqicct to an order made by a Provincial .Magistrate in 
the Full Bench c.v.sy of flari Dass Sanyal v. Saritulla** {5). 
The learned .fudge then goes on to deal with the case of 
Churoobah Dibce v. Barendra Nath MozumUir (2) and observes : 
“ I am here confronted by cert.Hn ob.scrvations of Sir Henry 
Prinsop and Hill JJ. in the case of CAaroo6ato ZJaieev. .Borendra 
KalU Moziimiar (2) where, in referring to the power of the High 
Court under hcction 439 read with section 423, they stated that 
the latter section ‘ does not enable a Court of Appeal to direct 
that further inquiry bo made into a case in which an order of 
discharge or dismissal may have been passed.’ *’ And he proceeds 
to point out that that view, which, as w’o have pointed out, 

(1) (189S) I. I, B :J5 Oilc. 746. (3> (1901) I. L. R. 28 Calc. 652. 

(•2) (1806) I. Lu B 27 Calc 120. (4) (1900) L L B. 28 Calc. 211. 

(a) (1888) L L. B. 15 Cole. 608. 
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is tho reni basis of all tiio decisions that have quoted, is 
opposed to (ho view of tho Full IJcnch in llnri Diu-^ S/ini/al r. 
SarituUa (1). 

It has been argued, however, that in this latter case tho 
present question was not beforo tho Tull Court. Wibon J. in 
delivering his judgment, with which four other learned Judges of 
this Court concurred, stated that tho three questions beforo tho 
Court were — “ (») On what grounds is an order of discharge 
mado under section 200orscction2o3llablotobo8ot aside hy a 
Court of Revision ? (lO 'Vljat Courts have jurisdiction to set it 
aside, and (iii) What orders aro proper to be made if an order 
of dischorgo is to bo act aside ;** and ho came to tho conclusion 
that “tho High Court, under section 423 embodied in section 
439, can sot aside tho order of discharge, and direct a charge to 
bo framed and tried by tho proper Court. It can, under section 
437, and probably also under section 430, order a furtlicr 
inquiry instead of a committal.** These observations aro 
perfectly general, and wo think apply equally to all orders 
of discharge passedjby subordinate Oiminal Courts. In tho 
Bombay High-Court in Emperor r. Varjhxtndas (2), tho ruling 
of this Court in Colville v. Krisfo KipJiore Bose (3) was followed, 
and the oppo’sito ruling in Ckaroobala-Dabee v. Barendra Nath 
Jfozutndar (4) was dissontod from, and in that ease also, the 
decision of the Full Bench in .^ar» Sanyal v. SariUiUa{l) 
was relied upon. For these reasons, I think wo have full power 
under tho Criminal Procedure Code to order a further inquiry 
in this case, if there appear good reasons for so doing. 

The complainant, illalik Pratap Singh, complained against 
Khan ^Mahomed of having cheated liim in respect of a sum of 
Rs. 3,650 on tho 4th and 6th of December 1908 and on the 8tb 
of January 1909, at 37 Ezra Street, by false representation. 
The case was instituted by tho police under section 420 of 
the Indian Penal Code, and was so regarded by the learned 
Presidency JJagistrate. Tho complainant and a large number 
of witnesses were examined for tho prosecution, and tho pro- 

(1) (1888) L L. B. 16 Calc. 608. (3) (1809) I. L. B. 26 Calc. 746. 

(2) (1002) I, L. B. 27 Bom. 84 . (4) (1809) I. L. B. 27 Calc. J26- 
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Bocutioii case was closed on the 29th April 1909. Thereupon, ' ' luoa 
tho learned Magistrate wrote out an order submitting the case 3fItiK 
for tho opinion of this Court under section 432 of the Criminal sraon^ 
Procedure Code. It appeared to him to bo very doubtful whether 
the charge of cheating under section 420 could possibly lie, but JIahomkd, 
he seemed to bo of ophiion that a charge under section 409 might 
be sustained. He says— “ I think in this case tho accused was 
entrusted with tho money by tho prosecutor within the meaning 
of section 405 of tho Indian Penal Code, and he spent part 
of it, namoly, Rs. 2,774, not in tho way he should have done but 
in distinct violation of the terms of the trust or the contract.” 
Throughout tho whole of the inquiry no question was asked 
bearing on the issue as to whether the accused had misappro* 
priated the complainant’s money. This Court returned the 
Reference to the learned Presidency Magistrate pointing out 
that it did not strictly arise under section 432, but that it was 
open to him to charge the accused in the alternative under 
sections 420 and 409, or under section 400, if tho evidence dis- 
closed that odences under these sections or either of them had 
been committed. He, thereupon, recalled tho comjdaumnt 
on the 14th 31ay, and the complainant then stated tliat ho 
had asked the accused for the money and that bo bad not been 
paid. Ho further inquiry sCems to have been made, and on the 
27th May tho learned Magistrate decided that, in the absence 
of a definite direction from this Court, he was bomid to rely 
on two unroported cases which he set out in his order and dis- 
charge tho accused. In tho first cose, all that waa proved was 
that tho dhobi had not returned some clothes which the com- 
plainant said ho had given to tiim to wash. There Avas no 
finding that tho dhobi had converted them to his own use. The 
fact that when charged he, to save himself, falsely denied that 
ho had received tho clothes, would not necessarily establish 
his guilt. Ho might have lost them or sent them to another 
customer by mistake. It does not appear ho denied receipt 
before tho institution of tho case. In tho second case, there 
was no finding in tho lower Court'a judgment as to any ilis- 
hottoat misappropriation by the accused or comersion to hj» 
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1009 is tho rca) basis of nil tho decisions that x^o have quoted, is 

iuliic opposed to tlio vioxr of tho FiiU IJcnch in llnrt fhi* Snnyal v. 
‘s“on •^'>'•1(1,;/,. (1). 

been argued, hoxvover, that in thU latter case tho 
Mauomsd. present question was not beforo tho Tull Court. Wilson J. in 
delivering his judgment, with which four otlier feamod Judges of 
this Court concuixod, stated that tho three questions before the 
Court xvero — ** (i) On what grounds is nn order of discharge 
made under section 200orscction253 liable to bo set aside hy a 
Court of Revision 1 (it) Wliat Courts have j'unsdictionto sot it 
aside, and (iii) What orders aro proper to be made if an order 
of discharge is to bo set aside ;** and ho came to tlio conclusion 
that “tho High Court, under section 423 embodied in section 
439, can sot aside tho order of discharge, and direct a charge to 
bo framed and tried by tho proper Court. It can, under tcction 
437, and probably also under section 430, order a furUier 
inquirj’ instead of a committal.** These observations are 
perfectly general, and wo think apply equally to all orders 
of discharge passodjby subordinate Criminal Courts. In the 
Bombay High- Court in Emperor r. Varjhxtndas (2), tho ruling 
of this Court in Colville v. Kristo Kipliore Bose (3) was followed,^ 
and the opposite ruling in Charoobala-Dahte v. Barendra 
Mozumdar (4) was dissented from, and in that caso also, the 
decision of tho Full Bench in ^ar»I?a«s Sany/al v. Sariitilla (1) 
was relied upon. For these reasons, I thinkwehavo full power 
under the Criminal Procedure Code to order a further inquiry 
in this case, if there appear good reasons for so doing. 

The complainant, Malik Pratap Singh, complained against 
Khan Mahomed of having cheated liim in respect of a sum of 
Rs. 3,650 on the 4th and 6th of December 1008 and on the 8th 
of January 1909, at 37 Ezra Street, by false representation. 
The case was instituted by tho police imder section 420 of 
the Indian Penal Code, and was so regarded by the learned 
Presidency Magistrate. Tho complainant and a large number 
of witnesses were examined for the prosecution, and tho pro- 

(1) (1888) L L. R. 16 Calc. 608. (3) (1809) I. L. B- 20 Calc. 746. 

(2) (1902) I. L. R. 27 Bom. 84. (4) (1809) I. h. R- 27 Cale. 133. 
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socutiun CUM wad dodcil on tho 25)th April 1909. Thereupon, 
tho loamod ifagistrato wrote out an order submitting the case 
for (ho opinion of this Court under section 432 of tho Criminal 
Ptoccduro Codo. itappeared tohimtobo very doubtful whether 
tho charge of cheating under section 420 could possibly lie, but 
ho seemed to bo of opinion that a chargo under section 409 might 
bo sustained. Ho says — I think hi this case the accused was 
entrusted with tho money by tho prosecutor ivithin the meaning 
of section 405 of tho Indian Penal Codo, and ho spent part 
of it, namely, Rs. 2,774, not in tho way ho should have done but 
in distinct violation of tho terms of tho trust or the contract,’* 
Throughout tho whole of the Inquiry no question was asked 
bearing on tho issue as to whether tho accused had misappro- 
priated the complainant’s money. This Court returned the 
Reference to the learned Presidency Magistrate pointing out 
that it did not strictly arise under section 432, but that it was 
open to him to chargo tho accused In the alternative under 
sections 420 and 409, or under section 409, if tho evidence dis- 
closed that ofTcnces under these sections or either of them had 
boon committed. He, thereupon, recalled the complainant 
on tho I4th 3tay, and tho complainant then stated that he 
had asked tho accused for tho money and that he had not been 
paid. No further inquio' seems to have been made, and on tho 
27th May tho learned Slagistrato decided that, in the absence 
of a definite direction from this Court, ho was bound to rely 
on two unreported cases which ho set out in his order and dis- 
charge the accused. In tho first case, all that was proved was 
that tho dhohi had not returned some clothes which the com- 
plainant said ho had given to him to wash. There was no 
finding that the dhobi had converted them to his own use. The 
fact that when charged he, to savo himself, falsely denied that 
ho had received tho clothes, would not necessarily establish 
his guilt. He might have lost them or sent them to another 
customer by mistake. It does not appear ho denied receipt 
before tho institution of tho case. In the second case, there 
was no finding in tho lower Court’s judgment as to any dis- 
honest misappropriation by the accused or conversion to hi.- 
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own USD of t)ie ornaments said to have been pledged. by the 
complainant. In tho absence of such a fmding no conviction 
could bo had. The ruling does not lay any general rule of law. 
It seems to us that the facts on >vhich those l^vo cases ^vere de- 
cided are very different. Inthiscase, thoaccused has admitted 
that he received Ra. 3,650 for the purpose of purchasing 
specific articles, that he only spent^a small amount of that 
money in purchasing a few-of tht)f>o articles, and ho further 
admits that the balance is still with him. The* reason why ho 
states he did not spend all the money on tho obiects for which 
it was given to him is that the complainant telegraphed to him 
stopping him. He admits that tho rest of the money is in his 
hands, but denies that tho complainant ever asked him to 
return it. Under these circumstances, a charge of criminal 
misappropriation under section 409 of the Indian Penal Code 
may be established. But wo think that there has been no 
proper inquiry into this charge. There is apparently some evi- 
dence that the accused absconded > a fact which , if proved , might 
have an important bearing on the question whether he had mis- 
appropriated the money, but the Magistrate apparently has 
not considered this evidence, nor has he attempted to elicit 
when and under what precise circumstances the demand for the 
money, if any, was made, and what answer or explanation was 
then given by tho accused. Tliese points are of vital impor- 
tance, and when they have been lost .sight of we think there, 
aro 'privid facie grounds for holding that further inquiry should 
bo held. 

;Wo, therefore, order that the record be returned to the 
learned Presidency Magistrate, and direct him to inquire further 
into tho charge under section 409 of the Indian Penal Code. 

p. n. 

Rule ahsoluU, 
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SHYA>rA CirARAX XAXDI. 

[On appeal from tho High Court at Fort William in Bengal] 

litndu Lia\t'-^Kn‘1o‘n>unt— ^nation of Knihtu nuiU-^Proof of Dcdieniton to 
IdeiU — Alitnation of mloyrfd projHrVj — T’o/w/riic/ion of qrant of DebutUir 
— Aivirpi Doftnixml — Evutrnrr .!<■/ (/ of JS72) $ 00 — Poutr of 
MoJxtnt ti gmnt Uauf m at fijrrtt rmt — Landlord and Tenant — 

o/ W7) Sch If, An*. Idi. Sff~Dond/ide Purchaser 
Tlirtonpin of tilloid ihnprojHTlv iiimui uoa A^nnaii of 1787 gruHtod by the 
Uaja of PanJra to iho [irwlcvo-o-ir lit tillo rtf the plAmti0, the sobait of a shrine 
mAnagihl by Ooiiuiuiii* ninoiu 'vhom the oftlce of Mohaiil had ilosceiidod for 
muro tliati lon Mvtm |)\ tho nilo of Imeal pnmojZoiiMiire, m tlie following 
icnns 

“ To tho roinomboroj An«i abode of aII bIo«tings, Sn Dicliitranands lllohant 
Gotuami. of good cliaroctor This deed of jiottali of dcbullar property is oxe- 
eutod to tho following o.Toct. I do grant to>ou by way of lakhemj ikbullar 
tho ontiromoitzah of Qorfalbari m pergunnah Pandra . ... ]ly tiestowing your 
blouingn on ua you do onjoy and poasesa tho same with fresh felicity. If I 
or any of my heirs ov«r dusposioasyou, tho dispossossion aliall be ineffectual.” 

Tho ovidunco m tho caso showed that thodonco received tho gift as ono for 
tho Aorvico of tho particular idols whoso sobait ho was, and tliat the income 
of tho mouzah had over suico boen entirely Appropriated for that service. In 
1800 tho then Jilohant doscribing himself os “ brittibhogi-holdor of debutfaf," 
granted to the prodecossor in title of tho dofondants a mohurart poftab, or 
pennanent loose, of tliemoiizah in which it wosdoscriboUas “ my long -standing 
ancestral lakhcra] dtbuitar property oiwlowod for tho service of tho deity ” 
In u suit brought to set asido tho lease as being be>ond the powers of tho 
Mohant and thoroforo void, it was contended by the defendants that thougli 
the grant was to the Moliant and ” by way of lakheraj debutiar,” there was 
no complete or specific dedication of tlieinouzali to tiio service of any idol, but 
that tho gift was to tho ^lohant personaUy and dcscendiblo to his heirs : — 

Held, by tlio Judicial Committee (reversing tho decision of the High Court) 
that, under the circumstances of, ami on tho evidence m. the case, the mouzah 
was debutiar property in the sense of having been dedicated to th© worship 
of tiio idols represented by tho Jfohant to whom it had been onginalfy granted. 
Tliough the moro fact of the iiroceeds of any land being used for the support of 
an idol may not be pi oof that that land formed anoudowraent for the purpose, 
yet it was a fact that might well bo taken mtoconsideration, when, as in tins 

• Present : Lord Aixinsoh, I-obd Cotuss, Sir Akdrbw Scoblb and Sib 
Arthor \riLSON, 
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Uise, int&iiUuu of the fouutlerluul to be gutheiod from au iiuctout documeut 
expressed iu ambiguous language. 

dfucfdtm Lail v. Komul BAee (1) foUotred. 

Tliero was no allegation of any special circumstances of necessity to justify 
the grant of the lease which was subject to a fixed rent-charge, payineut of 
whidi had all along been made to tlia Moliant 

Held, that the power of a Mobont to alienate debbultar property being, like 
tho pouer of a ilanagor fur an infant heir, limited to cases of uriavoidable 
necessity jProaunno /Cumarf Debya v. QolahChand (2)1, a permanent lease at a 
fixed rent, though adequate atthoiune, was " a broach of duty in the ^loltant,” 
and on the most favourablo construction could not only enuro for tlio lifo of tlio 
grantor and was not binding on his successors. 

£livbessouree Debfa v, d/othooranath Acharjo (3) followed. 

It UOB (dso contended that a mokutarl loose was tantamount to a conveyance 
in Icq simplo, and that the lonsoos must, thcrefoi e, be treated as “ purchasers '* 
within the meaning of article 13-1 of Schedule 11 of tho Limitation Act (XV of 
1877), and tho suit was consequently bttrred by lapse of tiioe, and tiio High 
Court so decided 

Held (rotersing that decision) that the words "purchased lot a vtduable 
consideration " in that article meant that the owncrsliip of the pioporfy sold 
liad been absolutely transfetred from tho t endor to tho purchaser in cooMder- 
ation of the price. But a lease in perpetuity left some interest in the lessor, 
and sucli a lease, though permanent, was forfeitable t KallyVa$s Ahtri v, 
Monmohini Dtune (4). Tlio pmcltoecr must be the purchaser of an absolute 
title. Tlio defendants were, therefore, not purchasers under article 134, and 
the suit was not barred. 


AypfkVL from u judgment and decree (17th February 1006) 
of the High Court at Calcutta which reversed a judgment and 
decree (*20th Juno 1005) of tho Subordinate Judge of 3Ianhhutn. 
Tho plaintitTs were the appellants to His ^lajesty in Council. 
The suit out of which this appeal arose was brought on 
‘dUth September 1004 by tho first appellant Abhiram Goswami 
(u minor sumg by liis mother and next friend Krittomoyi Debi}, 
tho }tlohaut of a ahrino of two Hindu idols known as Raghu- 
uath Jiu and Hurga Mata, and Messrs. Bum and Company, 
tho lc=*evs of tho fir.-»t pUintiti. Tiio plaint sought a declara* 
tiou that A viUago called Qorfalbari granted in 1787 by the 
Raja of Baudra to tho predcce;>aors iu title of tlio first plaintiff 
for the support of the uIoU v.a.4 dtbuilar property ; and that 

(l) ttV'*) 13) (lsc9) 13 Jfuo. L .U 270, 212, 

vI) lU‘3l U le L.U. iiO. (C) {IfaiT) LL.It.2*C*lc. U0,4»T- 

L. ; L.U Ui 
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two leases of portions of the village, dated 6th February 1860, 
and 2nd November 1896, under which thodcfcndants held, were 
invalid as being beyond the powers of the then Jlohant to 
grant; and prayed for possession of the village, or in the 
alternative for a declaration that in any event no title to any 
“ underground rights ” passed to the defendants under the 
said leases. 

The defence was that the suit was barred by limitation ; 
and that the village in suit was not debuttar property, but the 
persoiral estate of the Mohant who granted the leases which it 
was sought to set aside. 

The Subordinate Judge held that the suit was not barred 
by limitation ; that the sanad of 1787 was an ancient document 
and had come from proper custody ; that the village in suit was 
sho^vn to be debuttar property : and that the Mohant for the 
time being had no power to alienate the property and the leases, 
under which the defendants held, wore therefore invalid. He 
accordingly decreed possession of the village to the plaintiffs 
with mesne profits and costs. 

On appeal a Divisional Bench of the High Court (Sm F. 
HUcLEAN C.J. and Mb. Oostice Geidt) held that the suit was 
barred by limitation ; that the village in suit was not debuttar 
property, but was the personal property of the family to which 
the Mohant belonged ; and that the lease, dated Cth February 
1860, convoyed to the lossoo a right to the subsoil and to 
minerals. Tho High Court, therefore, reversed the decision of 
the Subordinate Judge and dismissed the suit with costs. 

Tho facts of the case are fully set out in tho report of the 
appeal to the High Court, and in tho judgment of that Court 
now appealed from which u-ill be found in I. L. R. S-T Calc. 511. 

Wliilst this appeal was pending Abluram Goswami died, 
and his mother Nrittomoyi was allowed by tbe 0>urt to re- 
p^e^ent him on this appeal. 

On this appeal, 

DcGrvijlher, K.C., and G. E. A. for the appellants, 

contended that tlie village in suit was *' dff'Ultnr * pio|*Tty. 
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By tlie saiiad of 1787, which w'as an ancient docuiucnt and 
produced from proper custody, the village was granted as 
“ debuttar” Reference was marie to Wilson’s .Glossary, page 
134, to show that “ dehuttar'* meant the property of an idol, and 
to the same authority at page 93 to show that the word 
“ feramo/tar” would properly have been used, had it been the 
intention that the property conveyed should be the “ property 
of the jMoiiant.^’ The grant, therefore, was intended to bo 
one to the idols. There was no provision in the sanad for the 
succession of the jllobants wliich would have been the case if 
the gift had been intended to be the personal property of the 
^lohant ; but which was unnecessary in the case of a gift to an 
idol which was a corporation sole. The reference to the 
possibility of dispossession by the grantor and the statement that 
it would be ineffectual confirmed the construction put upon 
the grant by the appellants as did the recital describing the 
property in the lease of 1860. The best evidence as to whether 
the property was the endowed property of the idols was the 
manner in which it had been dealt with from the time of the 
grant in 1787 up to the present time; and it would be found 
that it had always been treated as endowed and not private 
property. Evidence of members of the family showed that 
it was debulUxr ; that the proceeds of it had all along been spent 
for the purposes of the slicba ; and that the debuttar property 
of the idols, including the village in suit, always was and is in 
the possession of the Mobant alone. Had it been the personal 
property of Bichitranauda, all lua descendants would have 
taken shares of it ; and the fact that this did not happen 
proved conclusively that the village was the property of tlio 
idols, and never the private property of the Mohant himself. ' 
It was submitted, therefore, that the High Court was axoiig 
in holding that the village in suit was not debutiar property. 

It was also contended that the lease of 6th February 1800, 
if intended to bo a transfer in perpetuity, and if the property 
was dtbultar, was beyond the powers of the ^lohant to execute : 
it was neither alleged nor proved that the lease was granted 
for legal necessity which alone would justify a Mohant in eo 
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aUcnaling it. Tliat l>oing .«o, tl»> lra.so should bo hold not to 
give a permanent right of occupancy. Reference was made 
to Mayandi CAr//iyir v, CAolZufiMyam PiUa^ (1). 

It wa» further contended that the suit was not barred by 
limitation. Article 141 of Schedule II of Act XV of 1877 was 
said to bar it because the pos.'.cssion of the lesaccs became, on 
the death of IVanananda in lSOI,adverso(oRaghabannnda,his 
successor in the .Mohantship, and the suit had not been brought 
within twelve years from that date. But Ragiiabananda was 
imsanc from ISOO to the date of his death, 10th June 1900, and 
Abhiram, tho plaintiff, his hucccj>.M>r, was a minor up to the 
date of suit, flQth September 1004, so that, in that view, under 
section 7 of the Limitation Act (XV of 1877), the suit would 
bo in time. Nor was it barred by article 134 of the Act wliich 
only applied, it was submitted, to a bond juie purchaser, where* 
as Ananga Jlobini Debi, the lessee in this case, took tlie property 
with the knowledge that it was ** debuttar,** and was therefore 
not a purchaser within the meaning of that article. For 
the same reason she was not an ** assign for valuable consi- 
deration '* within the meaning of section 10 of the Limitation 
Act. The lessee, moreover, did not under the lease acquire 
an absolute title, and it was held in the case of liadluznath Das 
V. Gisborne d? Co. (2) that under section 5 of the old Limit ation 
Act (XIV of 18G9) which corresponded with article 134 of the 
present Act, that the w'ord “ purchased ” in that section meant 
the acquisition of an absolute title as purchaser, and could not 
mean “mortgaged” or “leased”; so that article 134 was 
inapplicable to Ananga ilohioi Debi and her representatives 
in title in the present suit. Reference was also made to Bam 
Chum Tetvary v. Protap Chunder Dull Jha (3) ; Limitation 
Acts (IX of 1871) section 10, and XV of 1877, section 10. But 
the original. lessee and the present defendants, her successors 
in title, had paid the rent reserved under the lease regularly up 
to 1902, and if the property were d^uttar and the lease 
consequently void, they should be treated as being tenants from 

(1) (1904) I. L. R. 27 Mad. 291 ; (2) (1871) 14 Moo. L A. 1. 

L. B, 31 1. A. 83. (3) (1886) 2 C. J. 448. 
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year to year of tbo Moliant, »iu\ then thero was no question 
of adverse possession and therefore no limitation. A tenant 
could not convert his tenure (wlien it was invalid) into a pro- 
prietary tenure by being in possession for twelve years ^vliilo pay- 
ing tho rent charge reserved by tho lease. Reference was made 
to President and Qovernora of Mogdalen Ilospiial v. KnolU (1), 
Ecdesiaslical Commissionera v. -VerroZ (2), AUonwj General 
V. Davey (3) and Gnanasamhanda Pandora Sannadhi v. Vdu 
Pandaram (I) was cited and distinguished. Tenancy under 
the Bengal Tenancy Act, and section 3, clause 3, os to the 
definition of “ tenant'* and sections 4 and S, and Act X of 
1860 (tho Rent Act in force in Bengal before tho Bengal Tenancy 
Act) were referred to. There were several kinds of tenants 
who had permanent interests in -the property they held, but 
they were all only tenants, and not full proprietors ; and their 
possession, however long, did not bar their lessor : see Bengal 
Tenancy Act, sections 6, 18, 20, 178 and 170 ; Transfer of Pro- 
perty Act (IV of 1892) sections 8, 108 clause (o) and 111 clause 
(g) ; and Rally Daaa AMri v. Moninohini Dasace (5). 

Tho lease of 2nd November 1896 was also void as being 
beyond the competence of the Mobant, and in that instance 
a furtlier reason was that Raghabananda was the Mobant at 
the time of its execution, and he was proved to have, been 
insane at the time and remained so until his death, and tho 
evidence showed that, as the Subordinate Judge held, that lease 
was not properly executed. 

Lastly, it was contended that the lease of 1860 did not in- 
clude tho minerals under the soil, but was only a lease for the 
purposes of cultivation. On its construction it was impro- 
bable that minerals and sub-soU rights were granted; no 
royalties were mentioned, and the ’‘rights of various kinds” 
referred to would be only those ejuedem generis. Reference 
was made to Crompton v. Jarratt (6). Only the rights speoi- 

(1) (l879)L.B.4App.Css.324, 335. (4J (1899) 1. L. R. 23 Mad. 271 5 

(2) (1869) L. R. 4 Exch. 162. 166. ' L. R. 27 I. A, 69. 

(3) (1859) 4 De Gox & Joaea, 136. (6) (1897) I. L, B. 24 Calc. 440, 446 

' to 448, 

(6) (1885) L. R. 30 Ch. 298. 
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fied in tlio lease were granted, not oveiything which njight 
possibly bo found in or under the land. A lease, however, 
permanent, did not convoy missing rigiits unless they were 
definitely specified. 

Sir R. Finlay, K.C., and H. Cowell, for tho respondents, 
contended that there was no evidence of any valid dedication 
of tho property in suit so as to tie it up in perpetuity ; and that 
it was not shown on tho evidence to bo debuttar property. 
The High Court, and, it was submitted, rightly doubted tlio 
genuineness of tho sanad of 1787. But even if genuine, there 
was, on tho construction of tho sanad, nothing to show that tho 
property granted was debuttar and given to the idols. For all 
that the grant said, it might as well be a grant to the individual 
Mohant himself, and not a gift to the idols as the appellants 
contended. There was no sufficient evidence of any endow- 
ment or that the property was affected by any specified or 
definite trust. Eefercnce was made to Doorgamth Roy v. 
Ram Chunder Sen (1) ; Mayne’s Hindu Law, 7th Edition, page 
685, paragraph 439 ; 5th Edition, paragraphs 300, 307, 308 : 
Brojosoondery Debta v. Luchmee Koonweree (2) as not support- 
ing estates of a perpetual character in favour of idols. 

On tho construction of tho lease of I860, it was contended 
that it was a grant in perpetuity and for an adequate rental. 
Such a grant with such an annual payment by tho grantee was 
a form of parting Avith landed property. It was called a 
mukurari lease and was in fact a grant in fee simple of tho pro- 
perty conveyed, cases of ulemrari mukurari grants were 
referred to showing that such grants could not bo resumed at 
^viU, and that twelve years’ adverse possession barred a suit to 
recover tho property granted: Tulshi Pershad Sxngh v. Ram 
Rarain Singh (3), BejoyChunder Bancrjee v. Kali Prosonno 
J/ooI'cr/ee (4) and Hivimut Bakadoor v. Sooneet Kooer (5). 

(1) (lS76)LL.R.2GUa341,3J5.a«; (3>(1SS5> I. L. 11. II7, i:3; 

L.R.4LA- 52.54,50. I* R. 12 I. .V. 203, 213. 211. 

(2) (1673) 15 B. U R. 176, 178 (4) (1876) I. L. It. 4 C*lc. 327. 322. 

(noto). 330. 

(5) (1871) 15 \V. n. 5*9. 550. 551. 


1000 

1009 

Abbiram 

Goswaui 

V. 

SsrAUA 

COARAK 

Nakdt. 



008 


CALCOTTA SERIES. [VOL. XXXVJ. 


1900 

AsaijuM 

OoawAMi 

V. 

SHYtMA. 

CttAtUiN 

Nandi. 


year io yeat of the Mohant, and then there was no question 
of adverse possession and therefore no limitation. A tenant 
could not convert his tenure (when it was invalid) into a pro- 
prietary tenure by being in possession for twelve years while pay- 
ing the rent charge reserved by the lease. Reference was made 
to President and Governors of Mogdalen Hospital v. Knotts (1), 
Ecclesiaslical Commissioned v. Merral (2), Attorney General 
V. Davey (3) and Cnaiuisan^aiida Pandhra iSannadfii v. Vdn 
Pandaram (4) was cited and distinguished. Tenancy under 
the Bengal Tenancy Act, and section 3, clause 3, as to the 
definition of “ tenant ** and sections 4 and 6, and Act X of 
1869 (the Rent Act in force in Bengal before the Bengal Tenancy 
Act) were referred to. There were several kinds of tenants 
who had permanent interests in-tho property they held, but 
they were all only tenants, and not full proprietors ; and their 
possession, however long, did not bar their lessor : see Bengal 
Tenancy Act, sections 5, 18, 20, 178 and 170 ; Transfer of Pro- 
perty Act (IV of 1882) sections 8, 108 clause (o) and 111 clause 
{g) *, and Kally Dass Ahiri v. Monmohini Dassee (5). 

The lease of 2nd November 1806 was also void as being 
beyond the competence of the Ulohant, and in that instance 
a further reason was that Raghabananda was the illohant at, 
the time of its execution, and he was proved to have been 
insane at the time and remained so until his death, and the 
evidence showed that, os the Subordinate Judge held, that lease 
was not properly executed. 

Lastly, it was contended that the lease of 1860 did not in- 
clude the minerals under the soil, but was only a lease for the 
purposes of cultivation. On its construction it was impro- 
bable that minerals and sub-soU rights were granted ; no 
royalties were mentioned, and the ** rights of various kinds 
referred to would bo only those ejusdem generis. Reference 
was made to Crompton v. Jarratt (0). Only the rights speci* 

0) (13*9) L. R. -1 App. Caa. 324, 333. (4/ {I8C9) L I,. B. 23 Jlatl. 271 ; 

(S) (IS69) L. n. 4 ExcK 162. 166. L. R. 27 I. A. 69. 

13) (\33C) 4 Do Gex & Jonas. WO. (S) (1397) L L. R, 24 Cole. 440, 446 

to 448. 

(Cj flSSS) u R, 30 Oi. 299. 
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fied in tho lease were granted, not everything which might 
possibly bo found in or under the land. A lease, however, 
permanent, did not convoy missing rights unless they were 
definitely specified. 

Sir R. Finlay, K.C., and H. Cowdl, for the respondents, 
contended that there was no evidence of any valid dedication 
of tho property in suit so as to tie it up in perpetuity ; and that 
it was not shown on tho evidence to bo dehutlar property. 
The High Court, and, it was submitted, rightly doubted tho 
genuineness of the sanad of 1787. But even if genuine, there 
was, on tho construction of the sanad, nothing to show that tho 
property granted was debuttar and given to the idols. For all 
that tho grant said , it might as wcU bo a grant to tho mdividual 
Mohant himself, and not a gift to the idols as the appellants 
contended. There was no sufficient evidence of any endow- 
ment or that the property was affected by any specified or 
definite trust. Reference was made to Doorgamlh Roy v. 
Ram Chunder Sen ( 1) ; Jlayno’s Hindu Law, 7th Edition, page 
685, paragraph 439 ; 6th Edition, paragraphs 396. 397, 398. 
Brojosoondery Debia v. Luchmee Koonu'erce (-) as not support 
ing estates of a perpetual character in favour of idols. 

On the construction of the lease of I860, it was contended 
that it was a grant in perpetuity and for an adequate rental. 
Such a grant with such an annual payment by tho grantee 
a form of parting mth landed property. It was called a 
muintrari lease and was in fact a grant in fee simp o o e p 
perty conveyed, cases of UUmrari mukuran Pants were 
refold to showing that such grants could not bo resumed at 
rviU, and that twelve years’ adverse ‘ 

recover tho property granted : Tulshi Pershad 

NarainSiJh (3). Bejoy Chunder Bancr,ee v Kuh Proton 
ilmlerjee (4) and Himmut BaUdoor v. Soonect hooer (e). 

,.S,6, LL.R. CCIc. 34..rtS.3.S: ,3, 

L. R. 4 L A. 52, 51, 50. L. R, 4 Calc. 327. 323. 

(2) (1S73) 13a L.R. 176,1.8 ***,30.' 

(note). .... 

(5) (1S7I) 15 W. It. 5ia, •wl* 
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1309 As to limitation it was contended that the suit was barred 

AnaiBAM by article 134: of Schedule II of the Limitation Act, 1877. The 
Goswamx were “ purchasers ” underthatarticle, and “ assigns 

for valuable consideration ” within the meaning of those words 
Nakdi. in section 10 of the limitation Act ; and they and their pre* 
decessors in title had held adverse possession of the property 
from the date of the execution sale, 14th December 1877, and 
the rights of the appellants, if any, had become extinguished 
under section 28 of that Act. Reference was made to ^nano- 
^ajnlanda Pandara Sannadki v. Vdu Pandaram (1). The fact 
that there was a rent charge, which was paid all along, made 
no difference. The decision in the case of President and Gon- 
ernors of Magdalen Hospital v. Knotts (2) was opposed to those 
in Attorney General v. JDavey (3) and President^ Ac., of College 
of St. Mary Magdalen^ Oxford v. Aitomey General (4), 

It was also contended that the lease of 1860 on its true 
construction granted the rights to the minerals in and under 
the soil : the lease after reciting what was specifically granted 
concluded with the words, “ and all rights of various kinds” 
which were large enough to include mineral rights : and that 
by the lease of 1806 the respondents acquired a valid title to 
the five bighas which had been excepted from the grant of 1 860. 

OeGruythef, K.G., in reply, contended that the idols were 
the beneficiaries, and the Mohant as Manager of the endow- 
ment applied the proceeds of the property to the support of the 
idols, referring to ilayno’s Hindu Law, 7th Edition, page 582 ; 
Manohar Ganesh v. Lahhmiram Qooindram (6) ; Satlnanama 
Pharali v. Saravanabagi Arntnal (0) ; Mahomed ' v. Ganapati 
(7) ; Delrooa Banoo Begum v. Aahgur^ Ally Khan (8) ; Doorga- 
nath Bay v. Ram Chunder Sen (0) ; Prosunno Knmari Bebya 
V. Gotab Chand Babqp (10) ; and the Indian Trusts Act (H of 
1882). Section 10 of the Limitation Act had no application 

tJ) (IbU9) L L. R. 23iua. 271.273; (G) (ISUI} L L. R. IB ilad. 200. 271* 

L. R. 27 L -V. 63. 7<v {7) (I8»9j 1, L. R. J3ilad.271. 28«* 

(2) (IsTG) Im R. 4 App. Caa 321. (8) (1875) 15 a t*. R. 167* 

(3) (1850) 4 DoGex & 13«. ( 9 ) (1876) L L. R. 2 Calc. 3U, 3tT i 

(4j (1857) G IL L. C. 1 80. U R. 4 L A. 52, 55. 

(5)(lS57)Ll-R.12B«m.247,283. (lU) (1875) L. R. 2 t A. 145.162. 
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to the pre.-cnt ca.-'O ; there was no adverse possession and there- 
fore /?c;oy CAundcr Baiicrjce v. Rally Prosonno J/ooi'cr/ee (1) 
and Iltinmxil Bahadoor v. Sooncci Koocr (2) were not appli- 
cable. Tlio distinction between a Icjiso in perpetuity and a 
sale was clear from the decision in Rally Dass Ahxri v. J/on- 
moAini Dassec (3). 

The judgment of their Lordships was delivered by 

Sm Andbew Scodle. The subject-matter of this litiga- 
lion is a mouzah called Gorfalbari, in the district of Manbhum, 
and the mam questiona for consideration are, first, ■whether 
the mouzah is dcbullar or deicallar property, and, secondly, 
whether, assuming it to bo so, tho Mohant of the endowment 
for tho tixuo being had power to grant a utokurari poilah, or 
permanent lease, of it. 

Tho relevant facta may bo shortly stated. In the village 
of Achkoda is the shrine of two Hindu idols, known as Ragbu- 
nath Jiu and Durga 3Iata, served by a family of Goswamis, 
amot^ whom tho ofl^co of Lfohant has descended, for more 
than a century, by the rulo of lineal primogeniture. In 1787, 
one Bicliitrauanda was Mohant, and tho origin of the title to 
the mouzah is a sanad, dated on the 23rd December in that 
year, which is in the foUo\ving terms : — 

To the remembered and abode of all blessings, Sri Bidutratianda ^lohant 
Goswami, of good character. 

This deed of potiah of debuOar property is executed to the following effect. 

Being in sound health and easy mind, Ido grant to you by way of lakhersj 
debttUar the entire mouzah Gorfalbari, in pergunuoh Pandra, together with 
all bills, jhlls, waste and donga lands, jungles and culturable lands and what- 
aver e^U thereon. By bestowing your blessing on us, you do enjoy and 
possess the some with fresh felicity. If 1 or any of my heirs ever disposses 
you, the dispossession shall be ineffectual 

It was contended on behalf of the respondents that, 
although the grant was to the Mohant, and “ by way of lakheraj 
debuUar,** there was no complete or specific dedication of the 
inouzah to the service of any idol, but that the gift was to tho 

11) (1878) L L. R. 4 Calc. 327. {2) (1871) 15 W. R. 549. 

(3) {1607} L L. B. 24 Calc. 44a 
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time of bis death. Tlio High Court say that “ ho was apparently 
insane in 1802 and again in 1807, but tho oral evidence as 
to his boing insane in 1806, at tho date of tho lease, is far from 
convincing. . . . Tho butter view seems to us that ho 
was not insano in 1896.** Their Ix^rdships can find no satis- 
factory evidence of any lucid interval between tho periods when 
he was undoubtedly a lunatic, and os his mental incapacity 
arose from an excessive habitual use of ganja, it is extrowely 
unlikely that such an interval should havo occurred. They 
agree with the Subordinato Judge’s finding upon this point. 

It remaina to deal with tho question of limitation, upon 
which the learned Judges of the High Court havo rested their 
decision. The article in the Liimtation Act applicable to this 
cose is article 134, by which a period of twelve years from the 
date of purchase is fixed for suits “ to recover possession of 
immoveablo property convoyed or bequeathed in trust or mort- 
gaged and afterwards purchased from tho trustee or mortgagee 
for a valuable consideration.” Tho operation of this article 
is controlled by section 10 of the Act, ^vhich provides that — 
ito 6ui& agaiQst a person >o Tchom property ]tae become vested in tniat for 
any speciflo purpose, or against his legal roprosontatives or assigns (oat being 
assigns for vaiuablo consideration), for the purpose of foiiowiog in )iis or tiiPir 
liands aucl) property shall be barred by any length of time. 

“ Statutes of Limitation, like all others, ought to receive 
such a canstruction aa the language, in its plain meaning, 
imports”: Luchmee Bukeh Roy v. Runjeet Ram Panday (i). 
Now, what is the plain meaning of the words “ purchased for 
a valuable consideration ” ? They mean that the ownership 
of tho property sold has been absolutely transferred from the 
vendor to the purchaser in consideration of a price paid or 
secured by the purchaser to the vendor. Sir Robert Einlay, 
in his able argumeait for the respondents, contended that a 
ifLohtrari lease is tantamount to a conveyance in fee simplop 
and that the lessee must therefore be treated aa a purchaser 
within the of tho Limitation Act. Bat the distiactioa 

between the two transactions has been well pointed out by 
Jenkius, J., in hia judgment in tho case of Really Dasa Ahiri v. 

(l) (1873) 13B. L. R 177, 182. 
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Moninohini Dassee (1). “Because at the present day/* says 
the learned Judge, “ a conveyance in fee simple leaves nothing 
in the grantor, it does not follow that a lease in perpetuity here 
has any such result. . . . The law of this country does 
undoubtedly allow of a lease in perpetuity ... A man 
who, being owner of land, grants a lease in perpetuity carves a 
subordinate interest out of his own, and docs not annihilate 
his o\vn interest. This result is to be inferred by the use of 
the word lease, which implies an interest still remaining in the 
lessor.” He held, therefore, that, whether the Transfer of 
Property Act applied or not, such a lease is forfeitable, notwith- 
standing that it is permanent. In this opinion their Lordships 
concur, and it follows that they are unable to give to the 
Limitation Act the wider interpretation adopted by the High 
Court, and to treat the lessee as a purchaser under article 134 
of tho Act. The purchaser must bo the purchaser of an 
absolute title. 

For these reasons their Lordships are of opinion that tho 
leases under wliich the respondents claim were valid only dur* 
ing tho life-time of tho ^Mohant by whom they were granted, 
and they will humbly advise His Majesty that thi4 appeal ought 
to be allowed, tho judgment of the High Court set aside uilh 
costs, and tho decree of the Subordinate Judge restored. 

Tho first and fourth respondents, who resisted this apiieal, 
must pay tho costs of it. 


Appeal alloxcui. 

Solicitors for tho appellants : Lowless tb Co. 

Solicitors for tho respondents • Price «t- .Meul/urn. 
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J. V. 


(1) (ISOT) I. L n 24 OUc 440. 447. 
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CRIMINAL APPELLATE. 


Before Sir Lawretice H. Jenhina, K.O.I.E., Chief Justice, and 
Mr. Justice Caspersz. 

ASHEDP ALI 

V. 

EMPEROR.* 

Opium, illegal possession of — Opium Act (I of 1S7S) a. 9 (c) — Possession of 
railway receipt for an undelivered parcel of contraband opium. 

Tho poseoesioo of a roihray receipt relating to on undelivered* parcel of 
contraband opium lying in a roiltray office, under circuxnetances showing 
knowledge of its contents, constitutes possession of the opium within section 9, 
clause (e) of the Opium Act 

Kashi Nath Santa v. Emperor (1) discussed and followed. 

The appellant Asbruf Ali was tried and convicted by tlie 
Chief Pesidcncy Magistrate, on tho 22nd April 1909, under 
Act I of 1878, sections 9and 10 of being in illegal possession 
of opium, and sentenced to a fine of Rs. SOO and in default 
to six months' rigorous imprisonment. 

On 7th February 1909, tho appellant, it was found, gave 
one Yad Ali a railway receipt for o parcel despatched from 
Jfadhubani to Calcutta, and asked him to send a trustworthy 
coolie to take delivery of it at tho HowTah station. Tho receipt, 
wliich was dated the 4th February, purported to bear tho names 
of Bachoo as consignor and Emam Sarif as consignee, and 
described tho contents of the package covered by it as '* one 
tin of ghee,” It bore an endorsement in favour of a cooiio, 
named Durgai , signed by ono Akhin Sarif. On the following day 
tho appellant went to Yad Ali and inquired about tho parcel, and 
was informed by tho latter that tho cooiio nent to tho ITo\vrab 
station but did not find it there, and that ho had gone to tho 
East Indian Railway Parcels Office in Chowringheo Road for it, 

• Criitunal Appeal J*o. 45t of 1900. agoinbt Iho order of T, Chief 

I'mideney Maz'Utrate, C^eulta, April 23, 1009. 

ny (190^ 1. 1. It. 33 CaJe, 337. 
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In tho meantime an Excise Sub-Inspector, upon receiving certain 1009 
infornialion, went to tho Parcels Office and saw Durgai ashiwAu 
there with tho receipt awaiting delivery. Ho took tlio receipt *’• 
from him and obtained delivery of tho package which, on being 
opened, was found to contain 20 seers of contraband opium, 

Tho Excise Officer then arrested Durgai who stated that ho had 
got tho receipt from Yad Ali, whcrcuj)on they went to tho 
latter's shop and quccstionod him, and ho immediately admitted 
having given llio receipt to the coolio. hut explained that ho 
had received it from tho appellant .<\shruf, Tho appellant on 
being asked by tho Excise Sub-Inspector about the receipt 
denied all knowledge of it, and contradicted the story of Yad 
^Vli, but ho was arrested and put on trial before tho Chief Pre- 
sidency ilagistrato. It was contended for tho defence that 
Yad Ali was tUo real culprit, and that tho evidence of tho 
witnesses who corroborated lus story was false and concocted, 
but tho Magistrate found possession of tho receipt with tho 
appellant and convicted him. 

Mr. Asghur {Babu Manuuxlha Natit Mookerjee with him), 
for tho appellant, argued on tho facts that Yad Ali, who had 
been previously convicted under tho Opium Act, was tbo guilty 
party, and that ho now attempted to throw the blame on tho 
appellant. Tho Court must determine the nature of the pos- 
session in tho case : Grown v, Kyle (1). Tho case of Kashi Nath 
Bania v. Emperor (2) is distinguishable, as tho accused there 
was the consignee Iiimself and the receipt was discovered in 
his box. In this ease tho receipt was not found with Ashruf 
nor did ho ever have possession of tho opium. 

Mr. Ortt for tho Crown. Tbo view of tho facts taken by 
the Magistrate is correct. Tho receipt was in the appellant's 
possession, and his denial of it proves his knowledge of the con- 
tents of tho parcel. Ho is, therefore, liable under the law as 
being in possession of the opium : Kashi Nath Bania v. 

Emperor (2). 


(1)'(1882) I. L. R. 9 Calc. 223. 


(2) (1905) 1. L. R. 32 Calc. 557. 
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Jenkius C.J. and Caspehsz J. On tho facts wo arc 
lUT Ail in agreement with the learned Slagistrate, for we hold with 
PEROB. him that the accused was in possession of the railway receipt. 
The (question then arises whether that constitutes possession 
of the opium to which the railway receipt relates, so as to be 
an offence within section & of the Opium Act (I of 1878). If 
unfettered by authority, I should have been disposed to hold 
that there was no such possession, for, as I read tho Act, it re* 
lates to possession of opium, and not of a receipt for the opium. 
However, there is a decision of this Court by which we are 
bound, K(Mhi Nath Bania v. Emperor (1), in which, on facts 
not fairly distinguishable from the present, it was held tliat 
possession of the railway receipt was possession of opium 
within the meaning of the section. It appears to me that this 
decision overlooks the distinction between “ possession ” and 
tlio “ right to possession.” But there the decision stands, and 
wo are bound by it. Wo, therefore, dismiss this appeal. 

V. u. M Appeal dismissed, 

{1){1905) I. L. R SiCalc 557. 

MATRIMONIAL JURISDICTION. 

Before J u*tiee fiarhv^lon. 

looa BOWEN u. BOWEN.* 

UQ. JO. XJavree — Almiony yendcitie lUc, api>iicaiion for, after decree niei—^Indian Divorce 

JetUVof 1869)*. 36. 

XutMitlutunding a Jeuroe for Uieaolution of mturiagw, on the ground of 
tliB wife’* udulteiy, tho Court has poner,onder socUoa 36 of thelndian Divorce 
Act, to order olunony pendente hte for tl»o period between docroo nut and 
docfee abtfolule. 

Dunn V. Duim (1) coneidered , 

'rius wa& an application by tho wife, against whom a decree 
(2) for di.ssolutiou of marriage Itad been made, for an order 
for alimony, until tho decree should bo made absolute. 

On tho 7th January 1909, ^Ir. Bowen filed a petition for 
dt!«olution of marriage on the ground of his wife’s adultery, 

• ApphVatiya iu Origimil Ci\»l Sait No. I of 1006. 

L. n. 13P.D, 01. <2)(190a) I.L. H. SOCeJe. 87 1. 
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and on the 14th June 1909, Harington J- pronounced the decree jooo 
nist(l), Bowem 

iVJj. Bowen was a berthing master in the employment of the bo«W 
Commissioners of the Port of Calcutta, with an income of about 
Rs. 350 per month. Since the institution of the suit, by a 
private arrangement between the parties, the husband had 
made the wife an allowance at the rate of Rs. 100 a month for 
the months of January and February, and thereafter at the 
rate of Rs. 70 a month. On the 5th July 1009, Jlr. Bowen 
tendered the sum of Rs. 35 as the amount due up to the date of 
the decree nisi, and refused to make any further allowance. 

J/r. Asghur, Sot the applicant. Under section 36 of tlio 
Indian Divorce Act the wife may present a petition for alimony 
pending the suit, and the alimony shall continue until the decree 
is made absolute. Xow the Its doc.s not terminate with the 
decree nisi. Hence an application for alimony can bo inado 
after decree nisi : Ellis v. Ellis (*2), Foden v. Foden (3), Thomas 
V. Thomas (4). The Indian Divorce Act does not de])rivo a 
guilty ;7ifo of alimony : Thomas v. Thomas (4). See Rattigan 
on Divorce, page 204. 

Mr. Stokes, for the opposite party. In Thomas v. Thomas 
(4), alimony was allowed to tlie guilty wife only up to the pro- 
nouncement of decree nisi. It has been the uniform jirartke 
of the Courts in England to order a discontinuance of alimony 
after tlio wife’s adultery has been j)ro\e<l Dunn v Dunn (5). 

Section 36 of the Indian Divorce Act does not cuntciupl.ite uii 
application for alimony being made after decive nisi Uiuh-r 
that section, if an order for alimony had been made Ufore 
decree nisi, it ould continue until the decree wa.>i made absolute. 

Ciir. adr vult 

Uaiunoton j. This is an application by the wife agjujt 
'vhom a decree iiiai for dissolution of marrugo has U^a made 
for alimony until the decree is made absolute. 

L. iU 3t5C4lc81*.. 

SI». D. 188. L 1. JL -"3 CV.. /ll. 

(5) (is-sj-Ti- It- nr.i> 
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1909 The husband has tendered the amount due up to the decree 

Bowbn nisi and Ba>y8 that, inasmuch as the wife has been found guilty 
Bo^^. of misconduct, she has forfeited her right to receive any alimony 

HaIiIoton subsequent to the decree nisi. 

J* Alimony has been paid by the husband to the wife since 

the institution of the suit : that payment was made in pursu- 
ance of a private arrangement between the parties, no appli- 
cation was made in Court in respect of it. 

The husband relies on the case of Dunn v. Dunn(l), in 
which it was held in England that where alimony pendente lite 
had been granted to a ^vife in a petition for divorce the right 
to such alimony ceased upon the wife's being found guilty of 
adultery. 

But in this country the period during which alimony is 
payable is regulated by section 36 of the Divorce Act, which 
provides that it shall continue in the case of a decree for dis- 
solution of marriage until the decree is modo absolute. This 
provision, therefore, makes the law as laid down in Dunn v. 
Dunn (!) inapplicable in this country. Had alimony been 
granted it must by the e^tpress words of the statute have been 
continued to be payable until the decree is made absolute. 

The decree nisi then under Indian law is no ground for 
depriving the wife of her alimony, and if it bo no ground for 
depri'dng a wife of alimony, it appears to me equally to be no 
ground for refusing a wife tlio alimony which would otherwise 
bo granted to her. The Indian Divorce Act contemplates the 
payment to the ^rifo of alimony as long as she is in law a \viio. 
Mrs. Bowen is still the wife of 3Ir. Bowen and should therefore 
bo supported until she ceases, under a decree absolute, to fill 
that position. The parties are agreed that alimony, if payable, 
shall bo at the rate of Rs. 70 a month. 

The result is tliat the application must bo granted with costs 
on scale 2. 

j. o Application allowed* 

Attorney for the applicant : G* K. Chose. 

Attorney’s for the opposite party : Pugh tfc Co. 

U) (USA) 1. R. t3P. D. 9!. 
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Before ZIr. Juetiee FletcJicr. 

PRAKASH KUMAR MUKERJI 

V. 

HARVEY.* 

Damagee, suit for— Dogs to hxte mthout provocation— Injury by Dogs at o 
piiblte Recreation-ground — Liability of Owner of Dogs — SeitfUer. 

The dofendant'a dogs which to the toiowlcdgo of his een'&nt ha\ing the 
charge of such dogs were likely to bite people without provocation, were 
taken by such servant to a public rocrcation-ground. The plaintL?, o child of 
seven years of age, becamo frightened at the dogs and cried whereupon the 
dogs attacked and bit him severely i — 

Held, that the defendant woe liable in damages to the plaintiff. 

Bames v. Lucxle, Ltd (1) dUtingufshod. 


1009 

JulySS. 


Obiodtal Suit. 

The facta are briefly aa follows. Tho plaintiff, was o 
child of about seven years of age, went out in company of his 
servant to the Ballygungo maidan, a public recreation-ground, 
where numerous children congregate every day. Seeing a 
number of lai^e dogs at a little distance, the boy got frightened 
and cried. It was alleged that thereupon the dogs becamo excited 
and, two of these being loose, ran for tho boy, while three 
others also attacked the boy after breaking auay from ihcir 
keeper who was holding them in chains. Thc&e dogs belonged 
to tho defendant, Mr. A. D. F. Harvoy, and tho evidence was 
that tho keeper told tho servant not to bring tho child any 
nearer. Tho boy having been severely bitten was taken by 
his parents for treatment to tho Pasteur Institute at Kasauli. 
Tliis was done as a precautionarj' measure, although there 
was nothing to show that tho dogs were rabid at the time. Tho 
plaintiff altenvards filed this suit for damages. 

J/r. 11. D. Bose and Mr. S. K. MuUiti, for the plaintiff, 

J/r. 11. Stoics and J/r. //jiuni, for the dc/tridAci. 


• Onginol C^\ J Smi No. 5o7 «4 UvJ. 
II) (IW-) ‘.a T. L. R. J>a. 
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oaso tho only uut o! provocation accuu to be that tho phintiO 
cried on tho Ballygungo maidan, and I think ho was (juito m 
Mp gptm justihed In uo doing aa tho defendant WiVa in bringing five la^c 
Hjuivev. ‘*Og« 

Having takoji thU view, it U not noccaaajy to coi^idcr the 
- ovideuco of Oori flaw who has stated that ho waa bitten by the 
dog3, though I uiuat take exception to Mr. Stokea* atatementfl 
that no reliance is to bo put on tho evidence of such men. fn 
somo cases I think even tho ovidonco of saiscj may bo true. : 

1 think there is eutBcieiit ovidcnco to show that tho dogs 
were likely to bito' mankind without provocation. ; 

There now remains tho question of damngta and tho ovi- 
donee of tho plamtUJ’a father is that ho has spent from Us. 500 
to Ra. QOO on medical attendance and travelling expenses. .Mr; 
Stokes seemed at first inclined to challenge tho fact as to 
whether it was proper to go at once to Knaauli. Xo one can 
have any doubt, but that in tho circumstances tho plaintifi 
was justified in golug at onco to Kasauli. .Mr. Stokes, how* 
over, hag abandoned this attitude. Tho plaintill is, therefore, 
entitled to recover his expenses and those incurretl by his father 
and mother, as having regard to bis ago they wore neccssar^f 
persons to proceed with him to Ivasauli. Tho other qucstioii b 
as to tho amount of general damages and there is very little 
evidence before mo on tho point. Tho plaintiff has not been 
as well as ho was before tho accident, but there is no ovideixce 
to show that this is tho t<ault of being bitten, and I think it 
will meet tho case if I give tho plaintill a aolaliurii of Rs. 400 
for tho pain and suffering ho has undorgono axid a further 
sum of Rg. 600 to ro-imburso his father, his costs and expenses 
of travelling and medical necessities. I, therefore, give judg- 
ment for tho plaintiff for Rs. 1,000, together with costs on 
scale Xo. 2. 

Judgment for j}lainiiff 

«. o. a. 

Attorneys for the plaintiff ; £/eslie cb Hinds. 

Attorneys for the defendant : One, Dtgnani ib Co. 




